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ARGUED  AND  DETERMINED 

IN  THE 

Supreme  Court  of  Illinois 


(No.  49082.— Reversed  and  remanded.) 

THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS,  Appellant, 
v.  WALTER  GRANT,  Appellee. 

Opinion  filed  October  5,  1977. 

1.  CRIMINAL  LAW— the  120-day  period  within  which  an 
incarcerated  defendant  must  be  brought  to  trial  begins  to  run  anew 
when  a  delay  is  occasioned  by  the  defendant.  The  120-day  statutory 
period  within  which  an  incarcerated  defendant  must  be  brought  to 
trial  (Ill.  Rev.  Stat.  1973,  ch.  38,  par.  103— 5(c))  begins  to  run  anew 
from  the  date  of  the  granting  of  a  defense  motion  that  involves  delay 
occasioned  by  the  defendant.  (P.  5.) 

2.  CRIMINAL  LAW— the  granting  of  a  defendant’s  motion  to 
sever  per  se  starts  anew  the  120-day  period  within  which  an 
incarcerated  defendant  must  be  tried.  The  granting  of  a  defendant’s 
motion  to  sever  his  cause  from  that  of  other  codefendants 
constitutes  a  delay  attributable  to  him  per  se  and  starts  anew  the 
120-day  statutory  period  within  which  an  incarcerated  defendant 
must  be  brought  to  trial  (Ill.  Rev.  Stat.  1973,  ch.  38,  par.  103— 5(c)), 
since  such  a  motion  necessitates  at  least  two  separate  trials.  (P.  5.) 


2 


People  v.  Grant 


68  Ill.  2d  1 


3.  CRIMINAL  LAW—  a  defendant's  motion  for  substitution  of 
judges  per  se  starts  anew  the  120-day  period  for  speedy  trial.  A 
defendant’s  motion  for  the  substitution  of  judges  per  se  starts  anew 
the  120-day  statutory  period  within  which  an  incarcerated  defend¬ 
ant  must  be  brought  to  trial  (Ill.  Rev.  Stat.  1973,  ch.  38,  par. 
103— 5(c)).  (P.6.) 

4.  CRIMINAL  LAW— a  defendant's  discovery  motion  does  not 
per  se  start  anew  the  statutory  period  for  bringing  him  to  trial. 
Discovery  motions  may  have  such  a  negligible  effect  upon  the 
process  of  bringing  a  defendant’s  case  to  trial  that  it  would  be 
improper  to  per  se  charge  a  defendant  making  such  a  motion  with  a 
delay  occasioned  by  him,  causing  the  statutory  period  for  bringing 
him  to  trial  (Ill.  Rev.  Stat.  1973,  ch.  38,  par.  103—5)  to  start  anew. 
(P.  6.) 

5.  CRIMINAL  LAW—  in  the  absence  of  a  per  se  tolling  of  the 
speedy  trial  statute ,  whether  a  defendant's  motion  results  in  delay 
attributable  to  him  must  be  determined  from  the  circumstances. 
Where  a  defendant’s  motion  does  not  have  the  per  se  effect  of  tolling 
the  120-day  statutory  period  within  which  an  incarcerated  defend¬ 
ant  must  be  brought  to  trial  (Ill.  Rev.  Stat.  1973,  ch.  103— 5(c)),  the 
court  should  examine  the  circumstances  at  hand  to  determine 
whether  the  defendant’s  act  should  result  in  attributing  the  delay  to 
him.  (P.  6.) 

GOLDENHERSH,  J.,  dissenting. 

Appellate  citation:  42  Ill.  App.  3d  790. 

Appeal  from  the  Appellate  Court  for  the  First 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  County,  the  Hon.  Fred  G.  Suria,  Jr.,  Judge, 
presiding. 

William  J.  Scott,  Attorney  General,  of  Springfield,  and 
Bernard  Carey,  State’s  Attorney,  of  Chicago  (Laurence  J. 
Bolon  and  Renee  G.  Goldfarb,  Assistant  State’s  Attorneys, 
of  counsel),  for  the  People. 

James  Geis,  Deputy  Defender,  and  Martin  Carlson, 
Assistant  Appellate  Defender,  of  the  Office  of  the  State 
Appellate  Defender,  of  Chicago,  for  appellee. 
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MR.  JUSTICE  RYAN  delivered  the  opinion  of  the 
court: 

Defendant  was  convicted  of  the  crime  of  voluntary 
manslaughter  by  a  jury  in  the  circuit  court  of  Cook 
County.  The  appellate  court  reversed  the  conviction, 
holding  that  defendant’s  statutory  right  to  a  speedy  trial 
(Ill.  Rev.  Stat.  1973,  ch.  38,  par.  103—5)  had  been 
violated.  (42  Ill.  App.  3d  790.)  We  granted  the  State’s 
petition  for  leave  to  appeal,  pursuant  to  Supreme  Court 
Rule  315  (58  Ill.  2d  R.  315). 

The  defendant,  Walter  Grant,  was  arrested  on  January 
25,  1973,  for  the  murder  of  Jake  Crosby.  He  was  never 
released  on  bail.  He  was  arraigned  on  April  5,  1973,  and 
after  several  intervening  continuances,  the  cause  was 
continued  by  agreement  of  the  parties  to  September  19, 
1973.  Seven  subsequent  continuances— all  by  order  of 
court— resulted  in  the  case  being  set  for  trial  on  November 
8,  1973.  On  that  date,  however,  defendant  moved  to  sever 
his  case  from  his  co-defendants,  Alexander  Anderson  and 
Samuel  Green,  who  had  been  arrested  along  with  defend¬ 
ant  in  connection  with  the  alleged  murder.  The  case  was 
continued  by  order  of  court  to  November  14  for  a  hearing 
on  that  matter.  On  November  14,  the  court  granted 
defendant’s  motion  to  sever  and  continued  the  case,  on 
motion  of  the  State,  to  November  19,  1973.  The  trial  date 
was  extended  three  more  times,  by  order  of  court,  to 
January  10,  1974. 

On  January  10  the  State  moved  for  an  extension  of 
the  120-day  period  imposed  by  the  “speedy  trial”  pro¬ 
visions  of  the  Code  of  Criminal  Procedure  of  1963  (in. 
Rev.  Stat.  1973,  ch.  38,  par.  103— 5(c)).  The  State 
maintained  that  Daniel  Pierce,  an  assistant  State’s  Attor¬ 
ney  who  had  taken  the  defendant’s  confession,  was  in  the 
hospital  and  unable  to  testify  at  that  time.  Notwith¬ 
standing  the  fact  that  defendant’s  counsel  agreed  to 
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stipulate  to  Pierce’s  testimony  and  stated  that  he  would 
not  move  to  suppress  the  confession,  the  court  granted  the 
State’s  request.  Trial  was  set  for  January  30.  On  that  date 
defendant  filed  a  motion  for  discharge  asserting  that  the 
court  erred  in  granting  the  extension  and  that  he  had  not 
been  tried  within  120  days  of  the  last  agreed  continued 
date  (September  19,  1973),  as  mandated  by  Illinois  law. 
The  court  denied  the  motion  and  commenced  the  jury 
trial,  which  resulted  in  defendant’s  conviction  of  voluntary 
manslaughter. 

On  appeal  the  appellate  court  was  faced  with  the 
novel  question  of  the  effect  of  section  114—4  of  the  Code 
of  Criminal  Procedure  of  1963  (“Motion  for  Continu¬ 
ance’’)  upon  the  “speedy  trial”  provisions  of  section 
103—5.  The  defendant  contended  that  section  103— 5(c), 
which  provides  for  a  60-day  extension  by  the  State  of  the 
120-day  period  within  which  defendant  must  be  brought 
to  trial  “[i]f  the  court  determines  that  the  State  has 
exercised  without  success  due  diligence  to  obtain  evidence 
material  to  the  case,”  must  be  read  in  light  of  the 
provisions  governing  continuances  set  forth  in  section 
114—4.  Section  114— 4(c)(2)  states  that  a  motion  for  a 
continuance  made  by  the  State  more  than  30  days  after 
arraignment  may  be  granted  when  “[a]  material  witness  is 
unavailable  ***;  however  this  shall  not  be  a  ground  for 
continuance  if  the  defendant  will  stipulate  that  the 
testimony  of  the  witness  would  be  as  alleged.”  The 
defendant  argued  that  it  was  error  for  the  trial  judge  to 
grant  the  extension  under  section  103—5  because  the 
qualifying  proviso  of  114— 4(c)(2)  had  not  been  met, 
defendant’s  counsel  having  agreed  to  stipulate  to  Pierce’s 
testimony.  The  appellate  court  agreed  that  the  trial  court 
had  improperly  extended  the  period  and,  since  this 
resulted  in  a  trial  beyond  the  120-day  limit  imposed  by 
law,  reversed  the  defendant’s  conviction. 

Whether  or  not  section  114— 4(c)(2)  has  a  qualifying 
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effect  on  section  103— 5(c)  is  a  question  heretofore 
undecided  by  this  court.  Because  we  find  that  the  120-day 
period  imposed  by  section  103—5  was  tolled  by  the 
granting  of  defendant’s  motion  for  severance  on  November 
14,  1973,  it  is  a  question  we  need  not  decide  today. 

The  120-day  period  prescribed  by  the  “speedy  trial” 
provision  is  tolled  by  a  delay  of  trial  occasioned  by 
defendant.  Therefore,  if  the  granting  of  defendant’s 
motion  to  sever  can  be  said  to  constitute  “delay  oc¬ 
casioned  by  defendant,”  it  follows  that  the  statutory 
period  was  tolled  and  began  anew  from  the  date  on  which 
the  motion  was  granted. 

That  the  granting  of  defendant’s  motion  to  sever 
constitutes  a  delay  attributable  to  him  and  tolls  the 
120-day  period  is  well  supported  in  this  State.  (. People  v. 
Lee ,  44  Ill.  2d  161; People  v.  Bombacino,  51  Ill.  2d  17.)  In 
Lee,  defendant’s  request  for  a  severance  was  granted  on 
April  19,  1966,  and,  as  this  court  observed,  caused  a  new 
period  to  run  as  of  that  date.  Lee  was  followed  several 
years  later  in  Bombacino,  a  case  that  involved  similar  facts. 
We  find  it  difficult  to  distinguish  these  two  cases  from  the 
situation  before  us  today. 

The  defendant  would  have  us  consider  Lee  and 
Bombacino  in  light  of  People  v.  Perry,  23  Ill.  2d  147.  It  is 
true  that  in  Perry  this  court  opted  to  consider  the 
circumstances  surrounding  the  defendant’s  motion  to  sever 
rather  than  to  conclude  that  delay  had  resulted  by  the 
granting  of  the  motion  in  and  of  itself.  Perry,  however, 
precedes  both  Lee  and  Bombacino,  and  in  our  estimation 
is  not  controlling.  We  believe  that  there  is  a  sound  basis  for 
the  holdings  of  the  later  cases  that  the  granting  of  a 
motion  to  sever  per  se  tolls  the  120-day  provision  of  the 
“speedy  trial”  statute. 

The  practical  aspects  of  a  procurement  of  a  separate 
trial  by  one  defendant  from  his  co-defendants  cannot  be 
ignored.  When  a  severance  is  granted  at  least  two  separate 
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trials  are  necessitated,  and  it  becomes  impossible  to  try  all 
the  defendants  before  the  same  court  at  the  same  time. 
While  the  precise  effect  of  the  motion  may  vary  depending 
upon  the  circumstances  involved,  we  consider  that  the 
general  effect  of  the  motion  on  the  administrative  process 
of  bringing  the  defendant’s  case  to  trial  justifies  the  tolling 
of  the  period  from  the  date  of  the  granting  of  the  motion. 

We  have  also  held  that  motions  for  substitution  of 
judges  per  se  toll  the  120-day  period  of  the  speedy  trial 
statute.  [People  v.  Zuniga,  53  Ill.  2d  550.)  However,  while 
motions  for  substitution  of  judges  and  motions  for 
severance  per  se  toll  the  period,  we  do  not  mean  to  infer 
that  all  motions  have  such  an  effect.  Discovery  motions, 
for  example,  may  have  such  a  negligible  effect  upon  the 
process  of  bringing  the  defendant’s  case  to  trial  that  it 
would  be  improper  to  per  se  charge  the  defendant  with  a 
delay.  [People  v.  Nunnery,  54  Ill.  2d  372.)  In  such  cases  it 
becomes  necessary  to  examine  the  circumstances  at  hand 
to  determine  whether  the  defendant’s  acts  should  result  in 
tolling  the  120-day  statutory  period. 

In  the  case  before  us  today,  however,  the  granting  of 
defendant’s  motion  to  sever  on  November  14  caused  a  new 
period  to  run  from  that  date.  Therefore,  the  defendant’s 
trial  on  January  30  was  well  within  the  statutory  limit. 
Accordingly,  we  reverse  the  judgment  of  the  appellate 
court  and  remand  to  that  court  for  a  decision  on  the  other 
issues  raised  by  defendant  that  were  not  considered  in  the 
appellate  court’s  opinion. 

Reversed  and  remanded. 

MR.  JUSTICE  GOLDENHERSH,  dissenting: 

I  dissent.  I  agree  with  the  well-reasoned  opinion  of  the 
appellate  court  and  would  affirm  the  judgment  on  the 
ground  that  the  plain  language  of  section  114— 4(c)(2) 
proscribed  the  granting  of  the  People’s  request  for  contin¬ 


uance. 
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Turning  to  the  question  decided  by  the  majority,  the 
record  shows  that  on  November  14,  1973,  when  the 
motion  for  severance  was  allowed,  the  People  and  defend¬ 
ant  were  in  agreement,  and  stated  to  the  court,  that  the 
“term”  for  defendant  was  “not  until  January  17  [1974] 

At  that  time  the  court  set  defendant’s  trial  for  November 
19,  1973,  and  on  November  19  defendant  answered  ready 
for  trial.  The  People  moved  for  continuance,  and  that 
delay,  and  all  delays  thereafter,  were  caused  by  the  People. 
To  hold,  on  this  record,  that  a  new  period  of  120  days 
commenced  on  November  14  effects  a  complete  perversion 
of  section  103— 5(c).  Fortunately  the  addition  of  subpara¬ 
graph  (f)  (Ill.  Rev.  Stat.  1975,  ch.  38,  par.  103— 5(f)), 
although  enacted  too  late  to  aid  this  defendant,  will 
preclude  the  repetition  of  the  injustice  which  results  from 
the  action  of  the  majority. 


(No.  48545.— Reversed  and  remanded.) 

JOHN  E.  SCHEDLER,  Appellant,  v.  ROWLEY  INTER¬ 
STATE  TRANSPORTATION  CO.,  INC.,  et  al- 
(Rowley  Interstate  Transportation  Co.,  Appellee.) 

Opinion  filed  October  5,  1977. 

1.  COMMON  CARRIERS— a  lessee  of  a  vehicle  under  a  lease 
prescribed  by  the  Interstate  Commerce  Commission  is  liable  for  that 
vehicle's  negligent  operation  whether  or  not  used  in  its  business.  A 
common  carrier  that  is  the  lessee  of  a  vehicle  under  a  lease 
prescribed  by  the  Interstate  Commerce  Commission  is  vicariously 
responsible  to  the  public  for  the  negligent  operation  of  the  leased 
vehicle  without  regard  to  whether,  at  the  time  in  question,  the 
vehicle  is  being  used  in  the  business  of  the  lessee,  since  to  hold 
otherwise  would  permit  injecting  into  each  case  the  issues  of  agency, 
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scope  of  employment  and  purpose  of  the  movement  out  of  which 
the  occurrence  arose,  and  would  defeat  the  declared  purpose  of  the 
Commission’s  regulation  of  such  leases,  which  is  to  eliminate  the 
problem  of  fixing  responsibility  for  damages  and  injuries  to  members 
of  the  public.  (Pp.  12-13.) 

2.  COMMON  CARRIERS— a  lessee  subject  to  ICC  regulations  is 
liable  for  a  leased  vehicle’s  negligent  use  by  the  lessor  where 
relinquishment  of  the  lessee’s  possession  is  not  shown.  Where  a 
trucking  company  is  the  lessee  of  a  vehicle  under  a  lease  prescribed 
by  the  Interstate  Commerce  Commission,  the  company  is  liable  for 
the  negligent  operation  of  the  vehicle  by  its  lessor  and  owner,  even  if 
that  operation  may  not  have  been  on  the  company’s  business,  where 
it  is  not  shown  that  the  carrier-lessee  has  complied  with  the 
regulations  of  the  Commission  contained  in  the  lease  concerning  a 
lessee’s  relinquishment  of  control  of  a  leased  vehicle.  (Pp.  9-13.) 

3.  JUDGMENTS—  an  order  granting  summary  judgment  must 
be  reversed  if  there  is  a  material  question  of  fact.  A  reviewing 
court  must  reverse  an  order  granting  summary  judgment  if  it 
is  determined  that  a  material  question  of  fact  does  exist,  since  a 
motion  for  summary  judgment  may  be  granted  only  if  the  pleadings, 
depositions,  admissions  and  affidavits  on  file  reveal  that  there  is  no 
genuine  issue  as  to  any  material  fact  and  that  the  movant  is  entitled 
to  a  judgment  as  a  matter  of  law  (Ill.  Rev.  Stat.  1975,  ch.  110,  par. 
57(3)).  (P.  13.) 

MORAN,  J.,  took  no  part. 

RYAN,  J.,  dissenting. 

Appellate  citation:  37  Ill.  App.  3d  433. 

Appeal  from  the  Appellate  Court  for  the  Second 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Carroll  County,  the  Hon.  John  W.  Rapp,  Judge, 
presiding. 

Roszkowski,  Paddock,  McGreevy  &  Johnson,  of  Rock¬ 
ford  (Daniel  T.  Williams,  Jr.,  of  counsel),  for  appellant. 

W.  J.  Sturgeon,  of  Dixon,  for  appellee. 

MR.  JUSTICE  GOLDENHERSH  delivered  the  opinion 
of  the  court: 

Pursuant  to  Supreme  Court  Rule  304(a)  (58  Ill.  2d  R. 


Oct.  1977  SCHEDLER  V.  ROWLEY  INTERSTATE  TrANS.  Co.  9 

304(a))  plaintiff,  John  E.  Schedler,  appealed  from  the 
judgment  of  the  circuit  court  of  Carroll  County  entered  in 
favor  of  defendant  Rowley  Interstate  Transportation  Co., 
Inc.,  upon  allowance  of  its  motion  for  summary  judgment. 
The  appellate  court  affirmed  (37  Ill.  App.  3d  433),  and  we 
allowed  plaintiff’s  petition  for  leave  to  appeal. 

In  this  action  plaintiff  seeks  to  recover  damages  from 
defendant  and  Donald  D.  Dixon  for  personal  injuries 
suffered  in  a  collision  between  a  tractor  owned  and  driven 
by  Dixon  and  an  automobile  driven  by  plaintiff.  On  the 
date  of  the  occurrence  the  tractor  was  under  lease  to 
defendant,  a  motor  carrier  engaged  in  interstate  commerce 
under  a  certificate  issued  by  the  Interstate  Commerce 
Commission.  Operating  his  tractor  and  pulling  defendant’s 
trailer,  Dixon  had  transported  a  load  of  freight  for 
defendant  from  Dubuque,  Iowa,  to  New  Haven,  Connecti¬ 
cut.  He  had  then  transported  a  cargo  for  another  carrier 
from  Connecticut  to  Chicago  and  upon  discharging  that 
cargo  had  driven  the  tractor  and  empty  trailer  to  his  home 
in  Savanna,  Illinois.  The  following  day  he  drove  the  tractor 
and  trailer  to  Dubuque  and  dropped  off  the  trailer  at 
defendant’s  terminal.  While  he  was  driving  the  tractor  to 
Savanna,  the  collision  out  of  which  this  litigation  arose 
occurred. 

Although  recognizing  the  applicability  of  the  public 
franchise  doctrine  and  the  vicarious  liability  of  the 
certificated  carrier  thereunder,  the  appellate  court  con¬ 
cluded  that  the  “activity  covered  by  the  lease  terminated 
when  Dixon,  the  owner-driver  of  the  leased  tractor, 
returned  the  empty  trailer  to  the  Rowley  terminal  in 
Dubuque.  ***  At  the  time  of  the  injury  the  owner-driver 
[Dixon]  was  using  his  tractor  for  transportation  to  his 
home— a  mission  of  his  own,  for  his  own  benefit,  and  in  no 
way  advancing  or  having  any  connection  with  the  business 
of  Rowley.”  37  Ill.  App.  3d  433,  438-39. 

Approximately  six  months  prior  to  the  collision, 
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Dixon  and  defendant  had  entered  into  a  lease  agreement 
on  the  form  prescribed  by  the  Interstate  Commerce 
Commission.  The  lease,  inter  alia ,  provided  that  “the 
leased  equipment  under  this  agreement  is  in  the  exclusive 
possession,  control,  and  use  of  the  authorized  carrier 
Lessee  and  that  the  Lessee  assumes  full  responsibility  in 
respect  to  the  equipment  it  is  operating,  to  the  public,  the 
shippers,  and  the  INTERSTATE  COMMERCE  COMMIS¬ 
SION.  ***  Lessee  shall  not  be  liable  for  the  loss  of,  or 
damage  to,  the  aforesaid  equipment,  however  caused, 
while  in  use  under  the  terms  of  this  lease.  Lessee  agrees  to 
sign  the  receipt  for  possession  of  the  above  described 
equipment  and  upon  completion  of  the  trip  described 
above  the  Lessor  will  sign  the  receipt  for  the  equipment  as 
having  been  returned  to  his  possession.”  “Possession  to  be 
surrendered  upon  termination  by  this  company.” 

Plaintiff  contends  that  the  provisions  of  part  II  of  the 
Interstate  Commerce  Act  (49  U.S.C.  sec.  301  et  seq .)  and 
the  rules  promulgated  by  the  Interstate  Commerce  Com¬ 
mission  “intended  to  place  full  responsibility  to  the  public 
on  the  carrier,”  that  the  lease  effected  “an  assumption  of 
liability  by  Rowley  and  a  waiver  of  defenses  denying 
agency,”  and  that  the  vicarious  liability  thus  assumed  is 
not  governed  by  the  common  law  doctrine  of  respondeat 
superior.  It  is  defendant’s  position  that  “Under  the  ‘Public 
Franchise  Rule’  a  lessee  is  not  responsible  for  the  conduct 
of  his  lessor  who  is  not  engaged  at  the  time  of  the 
occurrence  in  some  activity  in  carrying  on  the  business  of 
the  lessee  in  interstate  commerce”  and  that  the  judgment 
should  be  affirmed. 

Part  II  of  the  Interstate  Commerce  Act  provides  that 
the  Interstate  Commerce  Commission  may  prescribe  regu¬ 
lations  “with  respect  to  the  use  by  motor  carriers  (under 
leases,  contracts,  or  other  arrangements)  of  motor  vehicles 
not  owned  by  them,”  and  “such  other  regulations  as  may 
be  reasonably  necessary  in  order  to  assure  that  while 
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motor  vehicles  are  being  so  used  [under  lease]  the  motor 
carriers  will  have  full  direction  and  control  of  such  vehicles 
and  will  be  fully  responsible  for  the  operation  thereof 
***.”  (Emphasis  added.)  (49  U.S.C.  sec.  304(e).)  Pursuant 
to  this  specific  delegation  the  Interstate  Commerce  Com¬ 
mission  promulgated  rules  and  regulations  (“Lease  and 
Interchange  of  Vehicles,”  49  C.F.R.  sec.  1057  (1976)) 
which  in  pertinent  part  provide  that  a  lease  agreement 
must  be  made  between  the  authorized  carrier  and  the 
owner  of  the  equipment,  must  be  in  writing 
(1057.4(a)(2)),  and,  with  certain  exceptions  not  relevant 
here,  must  be  for  a  period  of  not  less  than  30  days 
(1057.4(a)(3)).  “Owner”  is  defined  as  a  person  “(1)  to 
whom  title  to  equipment  has  been  issued,  or  (2)  who  as 
lessee,  has  the  right  to  exclusive  use  of  equipment  for  a 
period  longer  than  30  days,  or  (3)  who  has  lawful 
possession  of  equipment  and  has  the  same  registered  and 
licensed  in  any  State  or  States  or  the  District  of  Columbia 
in  his  or  its  name.”  (1057.2(f).)  The  rules,  so  far  as 
relevant  here,  also  require  that  the  lease  shall  provide  for 
“the  exclusive  possession,  control,  and  use  of  the  equip¬ 
ment,  and  for  the  complete  assumption  of  responsibility  in 
respect  thereto,  by  the  lessee  for  the  duration  of  said 
contract,  lease  or  other  arrangement.”  (1057.4(a)(4).) 
Section  1057.4(a)(6)  provides  that  the  lease  “Shall  specify 
the  time  and  date  or  the  circumstances  on  which  the 
contract,  lease,  or  other  arrangement  begins,  and  the  time 
or  the  circumstances  on  which  it  ends.  The  duration  of  the 
contract,  lease  or  other  arrangement  shall  coincide  with 
the  time  for  the  giving  of  receipts  for  the  equipment  as 
required  by  paragraph  (b)  of  this  section.”  Section 
1057.4(b)  provides:  “When  possession  of  the  equipment  is 
taken  by  the  authorized  carrier  or  its  regular  employee  or 
agent  duly  authorized  to  act  for  it,  said  carrier,  employee 
or  agent  shall  give  to  the  owner  of  the  equipment,  or  the 
owner’s  employee  or  agent  a  receipt  specifically  identi- 
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fying  the  equipment  and  stating  the  date  and  the  time  of 
day  possession  thereof  is  taken;  and  when  the  possession 
by  the  authorized  carrier  ends;  it  or  its  employee  or  agent 
shall  obtain  from  the  owner  of  the  equipment,  or  its 
regular  employee  or  agent  duly  authorized  to  act  for  it,  a 
receipt  specifically  identifying  the  equipment  and  stating 
therein  the  date  and  the  time  of  day  possession  thereof  is 
taken.”  The  rules  also  provide  for  identification  of  the 
leased  equipment  as  that  of  the  carrier-lessee  (1057.4(d)) 
and  that  “The  authorized  carrier  operating  equipment 
under  this  part  shall  remove  any  legend,  showing  it  as  the 
operating  carrier,  displayed  on  such  equipment,  and  shall 
remove  any  removable  device  showing  it  as  the  operating 
carrier,  before  relinquishing  possession  of  the  equipment” 
(1057.4(d)(1)).  In  American  Trucking  Association ,  Inc.  v. 
United  States,  344  U.S.  298,  97  L.  Ed.  337,  73  S.  Ct.  307, 
in  which  the  rules  and  regulations  were  held  valid,  the 
Supreme  Court  reviewed  the  abuses  which  the  Act  and 
accompanying  regulations  were  designed  to  prevent, 
among  which  was  the  difficulty  of  “fixing  financial 
responsibility  for  ***  injuries  to  ***  members  of  the 
public.”  Transamerican  Freight  Lines,  Inc.  v.  Brada  Miller 
Freight  Systems,  Inc.,  423  U.S.  28,  37,  46  L.  Ed.  2d  169, 
177,  96  S.  Ct.  229,  234. 

The  Supreme  Court  has  not  decided  and  the  courts  of 
appeals  are  not  in  agreement  whether  the  liability  of  the 
carrier-lessee  rests  upon  common  law  principles  of  respon¬ 
deat  superior  ( Wilcox  v.  Transamerican  Freight  Lines,  Inc. 
(6th  Cir.  1967),  371  F.2d  403)  or  liability  is  vicariously 
imposed  regardless  of  the  use  being  made  of  the  vehicle  at 
the  time  of  the  occurrence.  (See  Simmons  v.  King  (5th  Cir. 
1973),  478  F .2d  857 ; Mellon  National  Bank  &  Trust  Co.  v. 
Sophie  Lines,  Inc.  (3d  Cir.  1961),  289  F.2d  473.)  We  are 
of  the  opinion  that  it  was  the  purpose  of  the  regulatory 
scheme  that  the  carrier-lessee  be  vicariously  responsible  to 
the  public  for  the  negligent  operation  of  the  leased  vehicle 
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without  regard  to  whether  at  the  time  in  question  it  was 
being  used  in  the  business  of  the  lessee.  (See  Cosmopolitan 
Mutual  Insurance  Co.  v.  White  (D.  Del.  1972),  336  F. 
Supp.  92.)  To  hold  otherwise  would  permit  injecting  into 
each  case  the  issues  of  agency,  scope  of  employment  and 
purpose  of  the  movement  out  of  which  the  occurrence 
arose,  thus  defeating  the  declared  purpose  of  the  regula¬ 
tions  to  eliminate  the  problem  of  fixing  responsibility  for 
damages  and  injuries  to  members  of  the  public.  Absent 
proof  of  compliance  with  sections  1057.4(d)  and 
1057.4(d)(1),  we  hold  that  if  Dixon  is  liable  to  plaintiff, 
defendant  must  be  held  vicariously  liable. 

In  Econo  Lease ,  Inc.  v.  N off  singer,  63  Ill.  2d  390, 
393,  the  court  said:  “A  motion  for  summary  judgment  will 
be  granted  if  the  pleadings,  depositions,  admissions  and 
affidavits  on  file  reveal  that  there  is  no  genuine  issue  as  to 
any  material  fact  and  that  the  movant  is  entitled  to  a 
judgment  or  decree  as  a  matter  of  law.  (Ill.  Rev.  Stat. 
1975,  ch.  110,  par.  57(3);  Carruthers  v.  B.  C.  Christopher 
&  Co.,  57  Ill.  2d  376.)  A  reviewing  court  must  reverse  an 
order  granting  summary  judgment  if  it  is  determined  that  a 
material  question  of  fact  does  exist.”  Upon  application  of 
this  rule  the  judgments  of  the  circuit  and  appellate  courts 
are  reversed  and  the  cause  is  remanded  to  the  circuit  court 
of  Carroll  County  for  further  proceedings. 

Reversed  and  remanded. 

MR.  JUSTICE  MORAN  took  no  part  in  the  considera¬ 
tion  or  decision  of  this  case. 


MR.  JUSTICE  RYAN,  dissenting: 

I  cannot  agree  with  the  majority’s  pronouncement 
that  a  “carrier-lessee  [is]  vicariously  responsible  to  the 
public  for  the  negligent  operation  of  the  leased  vehicle 
without  regard  to  whether  at  the  time  in  question  it  was 
being  used  in  the  business  of  the  lessee.”  In  my  opinion, 
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this  conclusion  is  not  supported  by  the  Interstate  Com¬ 
merce  Act  or  the  relevant  Interstate  Commerce  Commis¬ 
sion  regulations. 

The  majority  relies  heavily  upon  49  U.S.C.  sec. 
304(e)(2)  to  support  its  holding  that  a  carrier-lessee’s 
liability  for  negligence  attaches  without  regard  to  whether 
at  the  time  of  a  driver’s  negligent  conduct  the  vehicle  was 
being  used  in  the  lessee’s  business.  That  part  of  section 
304(e)(2)  relied  on  by  the  majority  reads  as  follows: 

“[T]he  Commission  is  authorized  to  prescribe  *** 

(2)  such  other  regulations  as  may  be  reasonably  necessary 
in  order  to  assure  that  while  motor  vehicles  are  being  so 
used  the  motor  carriers  will  have  full  direction  and 
control  of  such  vehicles  and  will  be  fully  responsible  for 
the  operation  thereof  ***.” 

However,  it  is  significant  to  point  out  that  the  ma¬ 
jority  failed  to  note  a  qualifying  phrase  of  that  sec¬ 
tion  of  the  Act,  italicized  below,  which  plainly  limits 
and  circumscribes  the  responsibility  of  the  carrier  insofar 
as  the  leased  vehicle  is  concerned.  The  quotation  with  the 
omitted  phrase  is  as  follows: 

“[Tlhe  Commission  is  authorized  to  prescribe  *** 

(2)  such  other  regulations  as  may  be  reasonably  necessary 
in  order  to  assure  that  while  motor  vehicles  are  being  so 
used  the  motor  carriers  will  have  full  direction  and 
control  of  such  vehicles  and  will  be  fully  responsible  for 
the  operation  thereof  ***  as  if  they  were  the  owners  of 
such  vehicles  ***.”  (Emphasis  added.)  (49  U.S.C.  sec. 
304(e)(2).) 

Clearly,  the  italicized  phrase  was  intended  to  define  the 
limits  of  the  authority  of  the  Interstate  Commerce 
Commission  to  prescribe  by  regulation  the  extent  of  a 
carrier’s  liability.  However,  the  import  of  the  majority 
decision,  which  apparently  imposes  absolute  responsibility 
upon  the  lessee  for  all  damages  occasioned  by  the 
operation  of  the  vehicle  during  the  term  of  a  lease,  is 
contrary  to  the  intent  manifested  by  the  Act. 
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I  do  not  dispute  that  traditional  concepts  of  respon¬ 
deat  superior  do  not  prevail  in  such  cases  or  that  the  Act 
and  regulations  of  the  Commission  have  broadened  the 
responsibility  of  a  carrier-lessee.  However,  even  under  the 
theory  of  broadened  and  expanded  responsibility  there 
still  must  be  found  some  nexus  between  the  use  of  the 
vehicle  at  the  time  of  the  accident  out  of  which  the  claim 
arose  and  the  business  of  the  carrier-lessee.  An  analysis  of 
the  cases  discussed,  and  in  my  opinion  misinterpreted,  by 
the  majority  bears  out  this  conclusion. 

The  majority  relies  on  Cosmopolitan  Mutual  Insurance 
Co.  v.  White  (D.  Del.  1972),  336  F.  Supp.  92,  in  support 
of  its  holding  that  a  carrier-lessee’s  liability  for  negligent 
conduct  of  a  driver  attaches  without  regard  to  whether  at 
the  time  in  question  the  leased  vehicle  was  being  used  in 
the  business  of  the  lessee.  Quite  frankly,  I  find  the 
majority’s  reliance  on  Cosmopolitan  difficult  to  under¬ 
stand,  since  in  that  case  the  court  found  that  at  the  time  in 
question  the  leased  vehicle  was  being  used  in  furtherance 
of  the  defendant  carrier's  business. 

In  Cosmopolitan,  a  driver  of  a  truck  owned  by  the 
lessor  and  leased  to  the  defendant  carrier  was  involved  in 
an  accident  caused  by  his  alleged  negligent  conduct.  At  the 
time  of  the  accident,  the  driver  was  hauling  a  load  for 
another  carrier,  since  his  services  were  not  needed  by  the 
carrier-lessee.  At  the  particular  time  in  issue,  the  driver  was 
en  route  to  an  overnight  destination  where  he  had  planned 
to  stay  before  picking  up  the  load  for  the  other  carrier  on 
the  following  morning-  The  court  held,  however,  that  the 
driver’s  actions  “were  certainly  in  [the  carrier-lessee’s] 
business.”  (336  F.  Supp.  92,  99.)  The  court  noted  that  the 
practice  of  hauling  loads  for  other  carriers  was  “an 
incidental  function  necessary  to  accomplish  the  primary 
purpose  of  ***  [having]  available  [to  the  lessee]  the 
requisite  vehicular  equipment  to  carry  on  its  business.” 
(336  F.  Supp.  92,  99.)  The  Finding  by  the  court  that  the 


16  SCHEDLER  V.  ROWLEY  INTERSTATE  TRANS.  Co.  68  Ill.  2d  7 


driver  was  on  the  business  of  the  carrier-lessee  was  an 
important  one  as  regards  the  ultimate  decision  that  it  was 
responsible  for  the  driver’s  negligence.  Without  such  a 
finding  by  the  majority  today,  its  reliance  on  Cosmopol¬ 
itan  is  questionable. 

Simmons  v.  King  (5th  Cir.  1973),  478  F.2d  857,  and 
Mellon  National  Bank  &  Trust  Co.  v.  Sophie  Lines,  Inc. 
(3d  Cir.  1961),  289  F.2d  473,  both  cited  by  the  majority, 
were  two  cases  which  expanded  the  liability  of  carrier- 
lessees  beyond  that  of  the  traditional  limitations  pre¬ 
scribed  by  respondeat  superior.  Once  again,  however,  it  is 
significant  to  point  out  that  in  both  cases  the  respective 
courts  found  that  the  drivers  were  on  the  business  of  the 
carriers  at  the  time  of  their  alleged  negligent  conduct.  In 
Simmons  there  was  little  question  that  the  driver  was  on 
the  lessee’s  business,  since  at  the  time  of  the  negligent 
conduct  the  driver  was  hauling  a  load  of  sugar  for  the 
defendant  carrier.  In  Mellon  the  Court  of  Appeals  for  the 
Third  Circuit  held  that  there  was  a  conclusive  presumption 
that  the  driver  was  on  the  defendant  carrier’s  business 
when  he  was  hauling  lumber  for  another  carrier.  The  court 
noted  that  the  defendant  had  profited  from  the  practice  of 
hauling  loads  for  other  carriers  where  trucks  had  carried 
loads  en  route  to  pick  up  defendant’s  freight.  Thus,  while 
the  court  declined  to  apply  the  rigid  concept  of  respondeat 
superior,  it  still  found  that  the  driver  was  on  the  business 
of  the  carrier  under  the  broad  language  of  the  ICC  leasing 
arrangement.  However,  there  is  nothing  in  that  case,  nor  in 
Simmons  for  that  matter,  that  supports  the  contention 
that  an  effectual  leasing  arrangement  imposes  liability 
upon  the  lessee  regardless  of  whether  at  the  time  of  a 
driver’s  negligent  conduct  the  vehicle  in  question  is  being 
used  in  the  business  of  the  lessee. 

In  addition  to  the  cases  cited  by  the  majority,  my  own 
research  has  found  no  case  in  which  the  court  has  applied 
an  absolute-responsibility  rule  under  the  Act  and  regula- 
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tions.  See,  e.g.,  Allstate  Insurance  Co.  v.  Liberty  Mutual 
Insurance  Co.  (3d  Cir.  1966),  368  F.2d  121 ;  Felbrant  v. 
Able  (1963),  80  N.J.  Super.  587,  194  A.2d  491  \  Duke  v. 
Thomas  (Mo.  App.  1961),  343  S.W.2d  656;  and  Gack- 
stetter  v.  Dart  Transit  Co.  (1964),  269  Minn.  146,  130 
N.W.2d  326. 

Gackstetter  v.  Dart  Transit  Co.  is  a  case  very  similar  to 
the  one  before  us  today.  In  Gackstetter,  a  driver  was 
involved  in  an  accident  while  driving  a  truck  leased  to  a 
carrier-lessee  under  an  ICC  leasing  arrangement.  The 
Supreme  Court  of  Minnesota,  noting  that  at  the  time  of 
the  accident  the  driver  was  on  a  purely  personal  pursuit, 
found  that  the  carrier-lessee  could  not  be  held  liable  even 
though  the  vehicle  in  question  was  being  used  with  its 
permission.  I  think  the  reasoning  of  Gackstetter  is  per¬ 
suasive. 

The  appellate  court  applied  the  public-franchise  doc¬ 
trine  as  expressed  in  Restatement  (Second)  of  Torts 
section  428  (1965).  In  this  court,  both  the  appellant  and 
the  appellee  raised  arguments  concerning  its  applicability. 
However,  except  for  noting  that  the  appellate  court 
recognized  the  applicability  of  this  doctrine,  the  majority 
makes  no  reference  to  it. 

Section  428  of  the  Restatement  provides: 

“An  individual  or  corporation  carrying  on  an  activity 
which  can  be  lawfully  carried  on  only  under  a  franchise 
granted  by  public  authority  and  which  involves  an 
unreasonable  risk  of  harm  to  others,  is  subject  to  liability 
for  physical  harm  caused  to  such  others  by  the  negligence 
of  a  contractor  employed  to  do  work  in  carrying  on  the 
activity."  (Emphasis  added.) 

It  cannot  be  said  that  this  public-franchise  doctrine  does 
not  apply  to  motor  carriers  operating  under  Interstate 
Commerce  Commission  permits  and  subject  to  its  regula¬ 
tions  because  the  reporter’s  notes  to  section  428  in 
Restatement  (Second)  of  Torts  (Appendix)  list  more  than 
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40  cases  in  both  the  Federal  and  State  courts  wherein  the 
courts,  in  deciding  motor  carrier  cases,  have  applied  or 
considered  the  public-franchise  doctrine  as  stated  in  the 
Restatement.  It  should  be  noted  that  the  last  phrase  of 
section  428,  which  has  been  italicized  as  quoted  above, 
limits  the  liability  of  the  one  carrying  on  the  activity  to 
negligent  acts  “in  carrying  on  the  activity”  of  the  carrier. 
This  does  not  necessarily  mean  the  same  as  “in  the  course 
of  his  employment,”  but  at  least  the  conduct  must  have 
occurred  while  the  one  employed  was  performing  some  act 
in  the  furtherance  of  the  carrier’s  business.  This  is  the 
import  of  every  case  I  have  read  concerning  the  responsi¬ 
bility  of  certificated  carriers,  none  of  which  employ  the 
theory  espoused  by  the  majority  that  a  carrier  who  fails  to 
comply  with  the  regulations  concerning  surrender  of 
possession  and  removal  of  the  carrier’s  legend  (49  C.F.R. 
secs.  1057.4(d)  and  1057.4(d)(1))  assumes  absolute 
responsibility  for  the  leased  vehicle. 

The  presence  of  the  carrier’s  legend  on  the  vehicle  at 
the  time  of  the  accident  at  most  would  constitute  some 
evidence  that  the  vehicle  was  being  used  in  the  furtherance 
of  the  carrier’s  business.  However,  in  his  deposition  in  this 
case,  Dixon  (the  owner-driver)  plainly  demonstrated  that 
he  was  engaged  in  a  purely  personal  pursuit.  As  the 
appellate  court  opinion  pointed  out,  his  trip  had  ter¬ 
minated  when  he  returned  the  empty  trailer  to  the  carrier 
and  he  was  under  no  further  assignment  from  the  carrier  at 
that  time.  He  could  have  trip-leased  his  vehicle  to  another 
carrier.  He  could  have  remained  in  Dubuque  until  he 
received  a  call  for  another  trip  from  Rowley  (the  carrier- 
lessee),  or  he  could  have  returned  to  his  home,  which  he 
chose  to  do.  This  last  fact  seems  to  offset  any  presumption 
that  Dixon  was  on  the  carrier’s  business  at  the  time  of  the 
accident  and  would  at  lease  create  a  question  of  fact,  in 
which  case  the  opinion  should  have  remanded  for  a  trial  on 
this  issue.  In  my  opinion,  however,  no  question  of  fact  is 
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presented.  The  deposition  of  the  driver,  Dixon,  filed  in 
support  of  summary  judgment,  clearly  indicates  that  at  the 
time  of  the  accident  he  was  on  a  personal  pursuit  and  in  no 
way  in  furtherance  of  the  carrier-lessee’s  business. 


(No.  49281.— Reversed  and  remanded.) 

JAMES  A.  ALTON,  Adm’r,  Appellant,  v.  BYERLY  AVIA¬ 
TION,  INC.,  Appellee. 

Opinion  filed  October  5,  1977. 

1.  NOTICE—  when  proof  of  mailing  a  notice  to  the  Industrial 
Commission  rejecting  benefits  meets  the  statutory  requirements  to 
establish  its  filing  in  the  absence  of  actual  receipt.  A  document  may 
be  deemed  filed  with  a  State  agency  as  required,  even  if  not  actually 
received,  “if  the  sender  establishes  by  competent  evidence  that  the 
writing  ***  was  deposited,  properly  addressed,  in  the  United  States 
mail  on  or  before  the  date  ***  required”  (Ill.  Rev.  Stat.  1973,  ch. 
131,  par.  1.25(2)),  and  a  notice  of  rejection  of  benefits  under  the 
Workmen’s  Compensation  Act  (Ill.  Rev.  Stat.  1973,  ch.  48,  par. 
138.5(a))  may  be  treated  as  if  timely  filed  with  the  Industrial 
Commission,  even  if  not  actually  received,  where  the  sender’s 
attorney  and  two  of  the  attorney’s  secretaries  state  by  affidavit  that 
an  envelope  containing  the  notice,  properly  addressed  to  the 
Commission’s  office  and  bearing  the  attorney’s  return  address,  was 
timely  deposited  in  the  United  States  mail  and  not  returned. 
(Pp.  21-23.) 

2.  NOTICE— a  motion  for  summary  judgment  containing  a 
State  agency’s  statement  of  nonreceipt  of  a  document  from  the 
plaintiff  is  not  notice  of  its  nonreceipt  requiring  the  filing  of  a 
duplicate  notice.  Section  1.25  of  the  construction  of  statutes  act  (Ill. 
Rev.  Stat.  1973,  ch.  131,  par.  1.25)  provides  that  if  a  writing 
required  to  be  filed  with  a  State  agency  is  mailed  but  not  received, 
the  sender  must  file  a  duplicate  writing  within  30  days  after  written 
notice  by  the  agency  of  its  nonreceipt,  but  a  defendant’s  attachment 
to  his  motion  for  summary  judgment  of  an  agency’s  sworn  statement 
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of  nonreceipt  of  a  document  required  to  be  filed  with  the  agency  by 
the  plaintiff  does  not  constitute  the  written  notification  to  the 
plaintiff  contemplated  by  the  statute  that  would  require  him  to  file 
such  a  duplicate.  (Pp.  21-23.) 

3.  JUDGMENTS—  when  summary  judgment  should  not  be 
granted  against  a  plaintiff  who  allegedly  failed  to  file  the  disclaimer 
of  workmen ’s  compensation  benefits  that  is  a  prerequisite  to  his  civil 
action.  Before  a  civil  action  may  be  brought  on  behalf  of  a  minor 
against  a  defendant  alleged  to  have  illegally  employed  the  minor, 
statute  requires  the  legal  representative  to  file  with  the  Industrial 
Commission,  within  6  months  of  the  injury  or  death,  a  notice 
rejecting  any  rights  to  workmen’s  compensation  benefits  (Ill.  Rev. 
Stat.  1973,  ch.  48,  par.  138.5(a)),  but  summary  judgment  should 
not  be  granted  for  a  defendant  in  such  an  action  based  on  the 
plaintiff’s  alleged  failure  to  comply  with  the  statute  where  the 
plaintiff  has  met  the  statutory  requirements  for  establishing  a  filing 
by  proof  of  mailing  (Ill.  Rev.  Stat.  1973,  ch.  131,  par.  1.25(2)). 
(Pp.  21-23.) 

Appellate  citation:  44  Ill.  App.  3d  571. 

Appeal  from  the  Appellate  Court  for  the  Third 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Peoria  County,  the  Hon.  Calvin  R.  Stone,  Judge, 
presiding. 

Roger  V.  Pierson  and  Matthew  A.  Maloney,  of 
Princeton,  for  appellant. 

John  E.  Cassidy,  Jr.,  of  Cassidy,  Cassidy  &  Mueller,  of 
Peoria,  for  appellee. 

MR.  JUSTICE  GOLDENHERSH  delivered  the  opinion 
of  the  court: 

Plaintiff,  James  Alton,  administrator  of  the  estate  of 
Marty  James  Alton,  deceased,  appealed  from  the  judgment 
of  the  circuit  court  of  Peoria  County  entered  in  favor  of 
the  defendant,  Byerly  Aviation,  Inc.,  upon  allowance  of  its 
motion  for  summary  judgment.  The  appellate  court 
affirmed  (44  Ill.  App.  3d  571),  and  we  allowed  plaintiff’s 
petition  for  leave  to  appeal. 
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In  his  complaint,  filed  within  three  months  of  the 
occurrence,  plaintiff  alleged  that  in  violation  of  sections  7 
and  9  of  the  Child  Labor  Law  (Ill.  Rev.  Stat.  1973,  ch.  48, 
pars.  31.7  and  31.9)  defendant  had  illegally  employed  the 
decedent,  a  minor  under  the  age  of  16,  and  that  he  died  as 
the  result  of  defendant’s  negligence.  Following  allowance 
of  defendant’s  motion  to  dismiss  the  complaint,  plaintiff 
filed  an  amended  complaint  and  defendant  answered. 
Several  months  later  defendant  moved  for  summary 
judgment  on  the  ground  that  plaintiff  had  failed  to  comply 
with  section  5(a)  of  the  Workmen’s  Compensation  Act  (Ill. 
Rev.  Stat.  1973,  ch.  48,  par.  138.5(a)),  which  in  pertinent 
part  provided: 

“Any  illegally  employed  minor  or  his  legal  represen¬ 
tatives  shall  ***  have  the  right  within  6  months  after  the 
time  of  injury  or  death,  to  file  with  the  Commission  a 
rejection  of  his  right  to  the  benefits  under  this  Act,  in 
which  case  such  illegally  employed  minor  or  his  legal 
representatives  shall  have  the  right  to  pursue  his  or  their 
common  law  or  statutory  remedies  to  recover  damages  for 
such  injury  or  death.” 

Attached  to  defendant’s  motion  for  summary  judgment 
was  the  sworn  statement  of  the  Secretary  of  the  Industrial 
Commission  of  Illinois  that  the  Industrial  Commission  had 
received  no  rejection  of  the  deceased’s  right  to  compensa¬ 
tion. 

In  opposition  to  defendant’s  motion  plaintiff  filed  a 
copy  of  a  “Notice  of  rejection  of  rights  under  Workmen’s 
Compensation  Act”  together  with  the  affidavits  of  his 
attorney  and  two  secretaries  employed  in  the  attorney’s 
office  that  within  the  statutory  period,  and  prior  to  the 
filing  of  the  suit,  an  envelope,  containing  the  rejection, 
properly  addressed  to  the  Commission’s  office  and  bearing 
plaintiff’s  attorney’s  return  address,  was  deposited  in  the 
United  States  mail  and  that  it  was  not  returned  to  the 
attorney’s  office.  The  circuit  court  did  not  rule  upon 
defendant’s  motion  immediately  but  several  months  later 
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allowed  the  motion  on  the  ground  that  plaintiff  had  failed 
to  comply  with  section  1.25  of  the  construction  of 
statutes  act  (Ill.  Rev.  Stat.  1973,  ch.  131,  par.  1.25), 
which,  in  pertinent  part,  provides  that  if  a  writing  required 
to  be  filed  with  a  State  agency  is  mailed  but  not  received, 
the  sender  must  file  a  duplicate  writing  within  30  days 
after  written  notice  by  the  agency  of  its  nonreceipt. 

In  affirming  the  judgment  the  appellate  court  held 
that  the  filing  of  the  rejection  of  the  right  to  benefits 
under  the  Workmen’s  Compensation  Act  was  a  condition 
precedent  to  the  bringing  of  plaintiff’s  action,  and  because 
the  Industrial  Commission  did  not  actually  receive  the 
rejection  within  the  statutory  period,  the  action  was 
barred. 

Plaintiff  contends  that  the  effect  of  the  appellate 
court’s  decision  is  to  deny  plaintiff  the  presumption  that 
the  notice,  timely  mailed,  was  received  by  the  Industrial 
Commission  and  that  the  circuit  court  allowed  the  motion 
for  summary  judgment  without  deciding  the  factual 
question  whether  the  notice  was  sent  and  received. 
Plaintiff  contends  further  that  under  the  rationale  of 
Dunbar  v.  Reiser,  64  Ill.  2d  230,  and  Saragusa  v.  City  of 
Chicago,  63  Ill.  2d  288,  the  filing  of  the  suit  within  the 
statutory  period  for  filing  the  rejection  was  sufficient 
compliance  with  the  statute.  Plaintiff  argues  too  that 
because  defendant  did  not  in  its  earlier  pleading  assert  the 
defense  of  failure  to  file  the  rejection  and  did  so  for  the 
first  time  only  after  the  statutory  period  had  run,  the 
defense  was  waived.  Plaintiff  points  out  that  the  judgment 
was  not  entered  by  the  circuit  court  until  after  the 
expiration  of  both  the  six-month  period  for  filing  the 
rejection  and  the  one-year  period  provided  in  section  6(c) 
(Ill.  Rev.  Stat.  1973,  ch.  48,  par.  138.6(c))  of  the 
Workmen’s  Compensation  Act  for  filing  an  application  for 
adjustment  of  claim,  thus  precluding  plaintiff  from  pur¬ 
suing  either  remedy.  It  is  defendant’s  position  that  the 
statute  requires  the  actual  filing  of  the  rejection  with  the 
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Industrial  Commission,  and  that  the  judgment  of  the 
appellate  court  should  be  affirmed.  It  argues,  too,  that  the 
circuit  court  correctly  held  that  the  affidavit  of  the 
Secretary  of  the  Industrial  Commission,  attached  to  its 
motion  for  summary  judgment,  was  notification  of  non¬ 
receipt  of  the  rejection  and  shows  that  plaintiff  failed  to 
file  a  duplicate  rejection  within  30  days. 

Section  1.25  of  the  construction  of  statutes  act  in 
pertinent  part  provides  that,  unless  the  relevant  statute 
specifically  provided  otherwise,  a  notice  required  to  be 
filed  with  a  State  agency,  “if  mailed  but  not  received  by 
the  State  or  political  subdivision,  ***  shall  be  deemed  filed 
with  or  received  by  the  State  or  political  subdivision  to 
which  it  was  required  or  authorized  to  be  directed  on  the 
date  it  was  mailed,  but  only  if  the  sender  establishes  by 
competent  evidence  that  the  writing  or  payment  was 
deposited,  properly  addressed,  in  the  United  States  mail  on 
or  before  the  date  on  which  it  was  required  or  authorized 
to  be  filed  or  was  due.”  Ill.  Rev.  Stat.  1973,  ch.  131,  par. 
1.25(2). 

On  this  record  we  conclude  that  plaintiff  sustained  his 
burden  of  proof  and  “establishe[d]  by  competent  evi¬ 
dence”  the  matters  enumerated  in  the  statute.  We  hold, 
too,  that  the  affidavit  of  the  Secretary  of  the  Industrial 
Commission  attached  to  defendant’s  motion  was  not  the 
written  notification  contemplated  by  the  statute.  Under 
these  circumstances,  plaintiff  has  proved  compliance  with 
section  5(a)  of  the  Workmen’s  Compensation  Act  and  the 
circuit  court  erred  in  granting  summary  judgment.  In  view 
of  the  conclusion  reached,  we  do  not  consider  the  other 
contentions  made  by  the  parties. 

For  the  reasons  stated,  the  judgments  of  the  circuit 
and  appellate  courts  are  reversed  and  the  cause  is  re¬ 
manded  to  the  circuit  court  of  Peoria  County  for  further 
proceedings  consistent  with  this  opinion. 

Reversed  and  remanded. 
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(No.  48965.— Judgment  reversed;  award  set  aside.) 

THE  COUNTY  OF  COOK,  Appellant,  v.  THE  INDUS¬ 
TRIAL  COMMISSION  et  al.—  (Rosalie  Rogers,  Appel¬ 
lee.) 

Opinion  filed  October  5,  1977. 

1.  WORKMEN’S  COMPENSATION  -an  employee  is  entitled  to 
recover  for  all  the  consequences  of  an  aggravation  to  a  preexisting 
condition.  An  employee  is  entitled  to  recover  for  all  the  conse¬ 
quences  of  an  aggravation  to  a  preexisting  condition,  and  where  he 
sustains  an  accidental  injury  which  aggravates  a  diseased  condition, 
or  where,  in  the  performance  of  his  duties  and  as  a  result  thereof,  he 
is  suddenly  disabled,  a  compensable  injury  is  sustained  even  though 
the  result  would  not  have  been  obtained  had  he  been  in  normal 
health.  (P.  29.) 

2.  WORKMEN’S  COMPENSATION— an  accident  is  compen¬ 
sable  even  if  not  the  sole  cause  or  even  the  principal  cause  of  a 
disability.  An  accident  need  not  be  the  sole  cause  or  even  the 
principal  cause  of  a  disability  to  be  compensable,  and  an  employee 
must  only  prove  that  it  was  a  causative  factor.  (P.  29.) 

3.  WORKMEN’S  COMPENSATION—  questions  of  fact,  infer¬ 
ences  from  the  evidence,  and  questions  of  causation  based  on 
medical  testimony  are  for  the  Industrial  Commission.  It  is  within  the 
province  of  the  Industrial  Commission  to  determine  disputed 
questions  of  fact,  draw  inferences  from  the  evidence  and  resolve 
questions  of  causal  relationship  based  upon  conflicting  medical 
testimony,  and  a  reviewing  court  will  not  disturb  such  findings 
unless  they  are  against  the  manifest  weight  of  the  evidence.  (P.  30.) 

4.  WORKMEN’S  COMPENSATION— a  claimant  has  the  burden 
of  proving  that  his  injury  is  work  related.  A  claimant  has  the  burden 
of  proving  that  his  injury  arose  out  of  and  in  the  course  of  his 
employment.  (P.  30.) 

5.  WORKMEN’S  COMPENSATION  -if  an  Industrial  Commis¬ 
sion  finding  that  an  injury  is  work  related  is  not  supported  by  the 
evidence,  the  award  should  be  set  aside  on  review.  It  is  the  duty  of  a 
court  on  review  to  examine  the  record  and  determine  whether  an 
Industrial  Commission  finding  that  an  injury  arose  out  of  and  in  the 
course  of  employment  is  supported  by  the  evidence,  and  if  it  is  not 
so  supported  the  award  should  be  set  aside.  (P.  30.) 
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6.  WORKMEN’S  COMPENSATION— liability  under  the  Work¬ 
men’s  Compensation  Act  may  not  rest  upon  conjecture  but  must  be 
based  upon  facts  in  the  record.  Liability  under  the  Workmen’s 
Compensation  Act  cannot  rest  upon  imagination,  speculation  or 
conjecture,  but  must  be  based  solely  upon  the  facts  contained  in  the 
record.  (P.  30.) 

7.  WORKMEN’S  COMPENSATION—  expert  testimony  as  to  a 
mere  possibility  that  an  employee’s  work  might  be  connected  with 
an  injury  is  not  enough  to  establish  a  causal  connection.  Expert 
testimony  as  to  a  mere  possibility  that  there  might  be  a  connection 
between  an  employee’s  work  and  her  injury  does  not  rise  to  an 
assertion  that  there  is  a  reasonable  degree  of  medical  certainty  that 
the  work  might  have  been  a  causative  factor  in  the  injury,  and  is  not 
sufficient  under  the  Workmen’s  Compensation  Act  to  establish  a 
connection  between  the  employment  activities  and  the  claimant’s 
condition.  (Pp.  30-31.) 

8.  WORKMEN’S  COMPENSATION-^  claimant  disabled  at 
work  by  a  preexisting  condition  is  not  automatically  entitled  to 
compensation.  Every  employee  whose  disease  or  preexisting  condi¬ 
tion  disables  him  while  at  work  is  not  automatically  entitled  to 
recovery  under  the  Workmen’s  Compensation  Act.  (P.  31.) 

9.  WORKMEN’S  COMPENSATION— a  compensable  injury 
must  arise  from  an  employment  risk  to  which  the  claimant  is  not 
otherwise  exposed.  A  compensable  injury  must  be  one  whose  origin 
is  in  the  nature  of  or  incidental  to  the  employment,  or  which  is  the 
result  of  a  risk  to  which,  by  reason  of  the  employment,  the  injured 
employee  is  exposed  to  a  greater  degree  than  if  he  had  not  been  so 
employed.  (P.  32.) 

10.  WORKMEN’S  COMPENSATION—  the  burden  is  on  a  claim¬ 
ant  to  show  that  his  employment  exposes  him  to  a  greater  risk  than 
if  he  had  not  been  so  employed.  The  burden  is  on  a  claimant  to 
show  that  the  activities  of  his  employment  expose  him  to  a  greater 
risk  of  injury  than  if  he  had  not  been  so  employed.  (P.  32.) 

11.  WORKMEN’S  COMPENSATION-^  claimant  bears  the  bur¬ 
den  of  establishing  causal  connection  between  a  work-related 
activity  and  an  employee’s  death.  The  burden  is  on  a  claimant  to 
show  that  there  is  a  causal  connection  between  activities  which  are 
incidental  to  employment  and  the  death  of  an  employee.  (P.  32.) 

12.  WORKMEN’S  COMPENSATION  -job-connected  activities 
prior  to  a  heart  attack  do  not  alone  establish  compensability  where 
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any  exertion  might  have  caused  the  attack.  If  one’s  heart  has 
deteriorated  to  such  an  extent  that  any  exertion  is  an  overexertion, 
it  is  not  sufficient  merely  to  show  that  the  employee  engaged  in 
some  job-connected  physical  activity  prior  to  the  attack.  (Pp. 
32-33.) 

13.  WORKMEN’S  COMPENSATION—  where  any  physical  acti¬ 
vity  may  trigger  a  stroke,  the  mere  fact  that  a  claimant  is  at  work 
when  a  stroke  occurs  is  not  sufficient  to  support  an  award.  Where  a 
claimant’s  preexisting  condition  of  high  blood  pressure  and  an 
aneurysm  of  the  brain  has  deteriorated  to  such  an  extent  that  any 
activity  could  trigger  a  disabling  stroke,  such  as  where  a  stroke 
occurs  as  the  employee  is  arising  from  her  desk  to  go  to  lunch,  the 
mere  fact  that  she  is  at  work  or  engaged  in  some  job-related  activity 
at  the  time  is  not  sufficient  to  support  an  award.  (P.  33.) 

14.  WORKMEN’S  COMPENSATION—  when  a  claimant  with  an 
aneurysm  of  the  brain  and  a  history  of  high  blood  pressure  may  not 
be  compensated  for  a  stroke  which  occurs  as  she  arises  from  her  desk 
to  go  to  lunch.  An  Industrial  Commission  award  to  a  50-year-old 
claimant  who  suffers  a  stroke  while  arising  from  her  desk  to  go  to 
lunch  is  contrary  to  the  manifest  weight  of  the  evidence  where  the 
claimant  has  an  aneurysm  of  the  brain  and  a  history  of  high  blood 
pressure,  even  though  the  doctor  who  has  treated  her  for  this 
condition  for  7  years  testifies  that  either  the  getting  up  from  the 
desk  or  her  activity  in  the  office  lifting  heavy  books  might  tend  to 
increase  the  pressure  in  the  brain  and  might  tend  to  weaken  the 
aneurysm  to  the  point  where  it  would  rupture  and  cause  a  stroke, 
where  there  is  no  showing  that  the  employee  was  not  equally 
exposed  to  the  injury  entirely  apart  from  her  employment. 
(Pp.  27-34.) 

DOOLEY  and  GOLDENHERSH,  JJ.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  County,  the 
Hon.  Arthur  L.  Dunne,  Judge,  presiding. 

Bernard  Carey,  State’s  Attorney,  of  Chicago  (Paul  P. 
Biebel,  Jr.,  Deputy  State’s  Attorney,  and  Leonard  N. 
Foster,  Assistant  State’s  Attorney,  of  counsel),  for  appel¬ 
lant. 


John  W.  Turner,  of  Chicago,  and  Goldstein,  Goldberg, 
and  Fishman,  of  Chicago,  for  appellee. 
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MR.  JUSTICE  RYAN  delivered  the  opinion  of  the 
court: 

This  workmen’s  compensation  claim  was  brought  by 
Rosalie  Rogers  against  the  County  of  Cook  for  compensa¬ 
tion  for  an  injury  allegedly  arising  out  of  her  employment 
in  the  Cook  County  recorder’s  office.  On  February  8, 
1971,  she  suffered  a  stroke  as  she  was  arising  from  her 
desk  to  go  to  lunch.  The  arbitrator  denied  compensation; 
however,  the  Industrial  Commission  awarded  compensa¬ 
tion  and  the  circuit  court  of  Cook  County  confirmed  the 
decision  of  the  Commission.  The  county  appeals  directly 
to  this  court  under  our  Rule  302(a)  (58  Ill.  2d  R.  302(a)). 
The  sole  question  on  this  appeal  is  whether  the  disability 
resulting  from  the  stroke  arose  out  of  and  in  the  course  of 
the  plaintiff’s  employment. 

On  February  8,  1971,  the  date  of  the  incident  in 
question,  Rosalie  Rogers  was  50  years  old.  She  had  been 
employed  in  the  office  of  the  recorder  of  deeds  in  Cook 
County  for  about  one  year.  For  10  years  prior  to  this 
employment,  she  had  been  a  housewife.  The  record  does 
not  reflect  any  other  employment.  For  more  than  10  years 
she  had  suffered  from  hypertension.  She  testified  that  she 
had  been  hospitalized  for  two  weeks  in  1960  because  of 
her  high  blood  pressure  and  again  in  1965  she  was 
hospitalized  for  three  weeks  for  the  same  cause.  She  had 
been  under  the  care  of  Dr.  Arthur  Savitt  since  1964.  Dr. 
Savitt  testified  that  in  1965  her  blood  pressure  ranged 
from  between  210/140  and  170/120.  The  doctor  further 
testified  that  a  normal  reading  for  a  woman  her  age  would 
be  140/90.  On  June  18,  1970,  her  blood  pressure  reading 
was  220/160;  on  January  8,  1971,  220/148;  and  on 
January  28,  1971,  204/130. 

For  the  first  six  months  that  she  worked  in  the 
recorder’s  office  her  duties  were  “writing  up  sheets  for  the 
binders  and  the  books.”  Later  she  did  “searches”  which 
involved  handling  large  books  that  weighed  approximately 
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35  pounds.  She  began  to  feel  dizzy,  tired  and  exhausted  at 
the  end  of  the  day  and,  about  three  weeks  before  the 
incident  in  question,  she  went  to  see  Dr.  Savitt.  She 
continued  to  work  until  January  29,  1971.  During  that  last 
week  of  work  she  had  seen  her  doctor  twice.  He  advised 
her  to  stay  home  and  rest  and  increased  her  medication. 
She  remained  home  from  work  for  one  week. 

She  returned  to  work  on  Monday  morning,  February 
8,  1971.  At  about  11:45  a.m.  as  she  prepared  to  go  to 
lunch,  she  pushed  her  chair  back  from  her  desk  and  started 
to  get  up  from  a  sitting  position.  While  bent  over  in  a 
stooped  position,  she  felt  dizzy  and  “it  seemed  like 
something  heavy  hit  me  on  top  of  my  head.”  She 
temporarily  lost  consciousness  and  fell  over  on  an  adjacent 
desk.  The  county  nurse  was  called,  and  the  claimant  was 
taken  to  Henrotin  Hospital,  where  it  was  determined  that 
she  had  an  aneurysm  of  the  right  cerebral  artery  with  a 
cerebral  hemorrhage  resulting  in  some  paralysis  which  is 
now  considered  permanent. 

The  claimant  was  the  only  witness  to  testify  before 
the  arbitrator;  however,  her  hospital  records  were  admitted 
into  evidence.  The  county  introduced  into  evidence  a 
report  of  Dr.  Steinberg,  who  stated  that  in  his  opinion 
there  was  no  causal  connection  between  the  occupational 
duties  that  Mrs.  Rogers  performed  as  a  clerk  in  the 
recorder’s  office  and  her  stroke  and  disability.  The 
arbitrator  found  that  the  claimant  had  failed  to  prove  that 
she  had  sustained  accidental  injuries  arising  out  of  and  in 
the  course  of  her  employment. 

On  review  before  the  Industrial  Commission  the 
claimant  offered  the  testimony  of  Dr.  Savitt,  who  had 
been  her  physician  from  1964  to  February  8,  1971. 
Following  his  testimony  concerning  her  hypertension  over 
a  period  of  years,  he  testified  concerning  causal  connection 
in  response  to  a  hypothetical  question.  The  hypothetical 
question  actually  asks  for  three  separate  opinions  which 
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relate  to  causal  connection  between  (1)  the  condition  of 
ill-being  and  the  episode  the  hypothetical  person  had,  as 
described  on  February  8,  1971,  or  (2)  if  that  condition 
might  or  could  be  connected  with  the  hypothetical 
person’s  work  activities  in  the  last  week  of  work  involving 
the  lifting  of  books,  and  (3)  “whether  or  not  there  might 
be  a  causal  connection  between  either  the  lifting  or  the 
getting  up  from  the  desk  and  the  pushing  of  the  chair  out 
from  under  the  desk  in  the  semi-stooped  position.”  In 
response  to  this  multiple  question,  including  the  either/or 
disjunctive  question  listed  as  No.  3,  the  doctor  answered 
simply  “I  think  there  might  be  a  connection”  without 
specifying  to  which  part  or  parts  he  was  responding.  When 
asked  to  state  the  basis  of  his  opinion  his  answer  indicated 
that  in  his  opinion  the  increased  pressure  in  the  brain 
caused  by  the  getting  up  from  the  chair  and  being  in  a 
stooped  position  could  have  been  the  precipitating  factor 
in  causing  the  aneurysm  to  rupture.  He  was  then  asked 
what  significance  “might  be  attached”  to  the  work  activity 
the  last  week  in  January  1971,  including  the  lifting  of  the 
heavy  books.  Dr.  Savitt  replied  “I  think  every  time  this 
person  lifted  a  heavy  object  it  tended  to  increase  the 
pressure  in  the  brain  and  with  the  background  of  hyper¬ 
tension,  I  would  think  that  every  additional  increase  in  the 
pressure  in  the  brain  might  tend  to  weaken  the  aneurysm 
to  the  point  where  it  ruptured.”  (Emphasis  added.) 

It  is  well  established  that  an  employee  is  entitled  to 
recover  for  all  the  consequences  of  an  aggravation  to  a 
preexisting  condition  and  where  one  sustains  an  accidental 
injury  which  aggravates  a  diseased  condition,  or  where,  in 
the  performance  of  his  duties  and  as  a  result  thereof,  he  is 
suddenly  disabled,  an  accidental  injury  is  sustained  even 
though  the  result  would  not  have  obtained  had  he  been  in 
normal  health.  The  accident  need  not  be  the  sole  cause  or 
even  the  principal  cause  of  the  disability.  The  employee 
must  only  prove  that  it  was  a  causative  factor.  Leason  v. 
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Industrial  Com.  (1973),  55  Ill.  2d  486;  Gus  T.  Handge  & 
Son  Printing  Co.  v.  Industrial  Com.  (1965),  33  Ill.  2d  201. 

It  is  also  well  established  that  it  is  within  the  province 
of  the  Industrial  Commission  to  determine  disputed 
questions  of  fact,  to  draw  inferences  from  the  evidence 
and  to  resolve  questions  of  causal  relationship  based  upon 
conflicting  medical  testimony  and  that  a  reviewing  court 
will  not  disturb  the  finding  of  the  Industrial  Commission 
unless  against  the  manifest  weight  of  the  evidence.  Illinois 
Institute  of  Technology  v.  Industrial  Com.  (1975),  60  Ill. 
2d  64;  Lewandowski  v.  Industrial  Com.  (1969),  44  Ill.  2d 
204. 

However,  the  claimant  has  the  burden  of  proving  that 
his  injury  arose  out  of  and  in  the  course  of  his  employ¬ 
ment,  and  it  is  the  duty  of  the  court  on  review  to  examine 
the  record  and  determine  whether  the  finding  of  the 
Industrial  Commission  is  supported  by  the  evidence.  If  the 
finding  of  the  Commission  that  the  claimant’s  condition 
arose  out  of  his  employment  is  not  supported  by  the 
evidence  in  the  record  the  award  must  be  set  aside. 
Liability  under  the  Act  cannot  rest  upon  imagination, 
speculation  or  conjecture,  but  must  be  based  solely  upon 
the  facts  contained  in  the  record.  Schroeder  Iron  Works  v. 
Industrial  Com.  (1967),  36  Ill.  2d  519;  ^4.  O.  Smith  Corp. 
v.  Industrial  Com.  (1965),  33  Ill.  2d  510. 

Considering  the  testimony  of  Dr.  Savitt  and  his 
reponse  to  the  hypothetical  question,  it  would  appear 
from  his  comment  when  he  stated  the  basis  for  his  opinion 
that  “there  might  be  a  connection’’  that  he  was  referring 
to  the  increased  pressure  in  the  brain  caused  by  the  effort 
expended  in  getting  up  from  the  chair  and  from  being  in  a 
stooped  position.  With  regard  to  the  work  activities  during 
the  last  week  of  work,  including  the  lifting  of  the  heavy 
books,  it  is  plain  that  his  testimony  in  that  regard  did  not 
rise  to  the  level  of  an  assertion  based  upon  a  reasonable 
degree  of  medical  certainty.  From  the  words  italicized  in 
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the  quoted  testimony  above,  one  can  only  conclude  that 
the  doctor  was  speculating  or  conjecturing  what  could 
have  been  the  effect  of  the  lifting  of  the  books.  He  was 
testifying  as  to  no  more  than  mere  possibilities,  which  is 
not  sufficient  under  the  Act  to  establish  a  connection 
between  the  employment  activities  and  the  claimant’s 
condition  ( Sanitary  District  v.  Industrial  Com.  (1931),  343 
Ill.  236).  It  should  also  be  noted  that  the  question  which 
evoked  the  quoted  response  from  the  doctor  did  not 
request  that  the  answer  be  based  upon  a  reasonable  degree 
of  medical  certainty  but  only  asked  what  significance 
“might  be  attached”  to  the  work  activity. 

Assuming,  as  we  shall,  that  the  Industrial  Commission 
rejected  Dr.  Steinberg’s  statement  that  there  was  no  causal 
connection  between  claimant’s  work  and  her  injury  and 
accepted  Dr.  Savitt’s  testimony,  the  evidence  in  the  record 
establishes  no  more  than  that  there  was  a  causal  connec¬ 
tion  between  claimant’s  getting  up  from  the  chair  and  the 
rupture  of  her  aneurysm. 

On  cross-examination  Dr.  Savitt  said  that  if  a  person 
for  many  years  never  had  a  diastolic  pressure  of  under  120 
that  would  “exacerbate  this  aneurysm”;  that  the  process 
of  bending  down  and  getting  up  increases  the  pressure  in 
the  brain;  that  pressure  would  be  increased  by  bending 
over  and  putting  on  shoes  and  stockings,  getting  in  or  out 
of  bed,  or  any  bending  over  below  the  level  of  the  heart; 
and  that  high  blood  pressure  alone  over  a  period  of  years 
could  eventually  result  in  an  aneurysm  rupture. 

Every  employee  whose  disease  or  preexisting  condi¬ 
tion  disables  him  while  at  work  is  not  automatically 
entitled  to  a  recovery  under  the  Workmen’s  Compensation 
Act.  In  Cars on-Pay son  Co  v.  Industrial  Com.  (1930),  340 
Ill.  632,  639,  this  court  said,  quoting  from  Lord  Chancel¬ 
lor  Loreburn’s  opinion  in  Hughes  v.  Clover ,  Clayton  &  Co. 
(1910),  102  L.T.R.  340,  342,  affg  (1909)  2  K.B.  798,  101 
L.T.R.  475: 
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“  ‘***  In  each  case  the  arbitrator  ought  to 
consider  whether,  in  substance,  as  far  as  he  can 
judge  on  such  a  matter,  the  accident  came  from 
the  disease  alone,  so  that,  whatever  the  man  had 
been  doing,  it  would  probably  have  come  all  the 
same,  or  whether  the  employment  contributed  to 
it.  In  other  words,  did  he  die  from  the  disease 
alone,  or  from  the  disease  and  employment  taken 
together,  looking  at  it  broadly.  ***’  ” 

In  Illinois  Bell  Telephone  Co.  v.  Industrial  Com. 
(1966),  35  Ill.  2d  474,  the  circuit  court  of  Cook  County 
had  confirmed  an  award  of  the  Industrial  Commission  for 
the  death  of  an  employee  who  had  died  as  a  result  of  the 
heart  attack.  He  had  previously  had  a  heart  attack  which 
had  left  him  with  a  seriously  damaged  heart  which  limited 
his  activities.  This  court  held  that  the  employee’s  death  did 
not  arise  from  his  employment  but  from  the  natural  risk  to 
which  all  persons  with  his  disability  are  exposed.  This 
court  stated:  “It  [the  accidental  injury]  must  be  of  such 
character  that  it  may  be  seen  to  have  had  its  origin  in  the 
nature  of,  or  have  been  incidental  to,  the  employment,  or 
it  must  have  been  the  result  of  a  risk  to  which,  by  reason 
of  the  employment,  the  injured  employee  was  exposed  to 
a  greater  degree  than  if  he  had  not  been  so  employed.”  35 
Ill.  2d  474,  477. 

In  City  of  Chicago  v.  Industrial  Com.  (1970),  45  El. 
2d  350,  352-53,  this  court  stated: 

“The  burden  was  on  the  claimant  to  show  that 
certain  activities  incidental  to  employment  were 
performed  by  the  employee,  that  these  activities 
were  of  a  character  to  expose  the  employee  to  a 
greater  risk  of  injury  than  if  he  had  not  been  so 
employed,  and  that  there  was  a  causal  connection 
between  the  activities  and  the  death  of  the 
employee.” 

(See  also  Board  of  Trustees  v.  Industrial  Com.  (1969),  44 
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Ill.  2d  207.)  Also  in  City  of  Chicago,  this  court  stated: 
“However,  if  one’s  heart  has  deteriorated  to  such 
an  extent  that  any  exertion  becomes  an  over¬ 
exertion,  it  is  not  sufficient  to  merely  show  that 
the  employee  has  engaged  in  some  job-connected 
physical  activity  prior  to  his  attack.”  45  Ill.  2d 
350,  352. 

The  work-connected  activity  (getting  up  from  the 
chair)  which  Dr.  Savitt  testified  precipitated  claimant’s 
injury  subjected  her  to  no  greater  risk  than  did  many  of 
the  normal  daily  activities  which  Dr.  Savitt  testified  would 
also  increase  the  pressure  in  the  brain.  It  is  apparent  that 
her  condition  had  deteriorated  to  such  an  extent  that  any 
activity  could  have  triggered  the  disabling  episode.  The 
mere  fact  that  she  was  at  work  or  even  engaged  in  some 
job-related  activity  when  the  episode  occurred  is  not 
sufficient  to  support  an  award. 

Claimant  had  testified  that  she  lived  in  an  apartment 
on  the  third  floor  of  a  building;  that  she  customarily 
walked  down  the  steps;  that  she  had  to  walk  upstairs  to 
catch  a  train  to  go  to  work;  that  she  walked  to  the  train; 
that  she  cleaned  her  apartment  on  weekends;  and  that  she 
did  her  own  housework,  including  using  the  vacuum 
cleaner.  Clearly  activities  in  which  she  engaged  around  her 
home  were  at  least  as  strenuous  as  those  she  engaged  in  at 
work,  particularly  the  precipitating  cause  of  the  rupture  of 
the  aneurysm.  Nothing  in  this  case  shows  that  she  would 
not  have  been  equally  exposed  to  the  danger  of  this 
episode  entirely  apart  from  her  employment.  Illinois  Bell 
Telephone  Co.  v.  Industrial  Com.  (1966),  35  Ill.  2d  474, 
477. 

Claimant  relies  upon  this  court’s  recent  decision  in 
Illinois  Institute  of  Technology  v.  Industrial  Com.  (1975), 
60  Ill.  2d  64.  The  resemblance  between  the  two  cases  is 
quite  superficial.  The  only  similarity  is  that  both  cases 
involve  a  ruptured  aneurysm.  In  Illinois  Institute  of 
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Technology ,  the  employee  had  no  history  of  high  blood 
pressure  or  of  any  other  disease,  which  completely 
distinguishes  that  case.  Also,  in  that  case  the  medical 
testimony  for  the  claimant  related  the  entire  range  of  the 
employee’s  work  activities  over  a  period  of  time,  not  just 
one  final  precipitating  episode,  to  the  rupture  of  the 
aneurysm.  We  do  not  find  Illinois  Institute  of  Technology 
helpful  in  this  case. 

For  the  reasons  stated  herein  we  find  that  the  decision 
of  the  Industrial  Commission  is  contrary  to  the  manifest 
weight  of  the  evidence.  The  judgment  of  the  circuit  court 
of  Cook  County  is  therefore  reversed,  and  the  award  of  the 
Industrial  Commission  is  set  aside. 

Judgment  reversed; 
award  set  aside. 

MR.  JUSTICE  DOOLEY,  dissenting: 

I  would  affirm  the  award  of  the  Industrial  Commis¬ 
sion. 

Dr.  Savitt,  in  response  to  a  hypothetical  question,  was 
asked  “whether  or  not  there  might  be  a  causal  connection 
between  either  the  lifting  [of  the  35-pound  tract  books] 
or  the  getting  up  from  the  desk  and  the  pushing  of  the 
chair  out  from  under  the  desk  in  the  semi-stooped 
position”  and  the  claimant’s  accident.  The  doctor  re¬ 
sponded,  “I  think  there  might  be  a  connection.”  There  was 
no  objection  to  this  testimony. 

The  majority,  in  treating  this  testimony,  states:  “In 
response  to  this  multiple  question,  including  the  either/or 
disjunctive  question  listed  as  No.  3,  the  doctor  answered 
simply  T  think  there  might  be  a  connection’  without 
specifying  to  which  part  or  parts  he  was  responding.”  And 
continuing  its  microscopic  criticism  notes:  “It  should  also 
be  noted  that  the  question  which  evoked  the  quoted 
response  from  the  doctor  did  not  request  that  the  answer 
be  based  upon  a  reasonable  degree  of  medical  certainty.” 
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But  such  considerations  omit  a  very  important  fact, 
the  absence  of  any  objection.  It  cannot  be  urged  here  that 
it  is  not  clear  what  “part”  of  the  question  the  witness  was 
responding  to  or  that  the  testimony  is  not  based  upon  “a 
reasonable  degree  of  medical  certainty.”  Any  such  com¬ 
plaints  could  have  been  raised  by  objection  at  the  time  the 
evidence  was  offered.  Such  objection  would  have  provided 
the  examiner  the  opportunity  to  amend  the  form  of  the 
question.  This  is  the  very  purpose  of  an  objection.  See 
People  v.  Trefonas  (1956),  9  Ill.  2d  92,  98. 

When  evidence  is  received  without  objection,  as  it  was 
here,  no  impropriety  as  to  its  form  can  be  considered.  But 
even  more  than  that,  this  evidence  must  be  given  its 
natural  probative  value.  In  Ascher  Bros.  Amusement 
Enterprises  v.  Industrial  Com.  (1924),  311  Ill.  258,  261,  it 
was  observed:  “These  statements  were  hearsay  and  incom¬ 
petent,  but  being  received  without  objection  they  are  to  be 
considered  and  given  their  natural  probative  effect  as  if 
they  were  in  law  admissible.” 

On  this  review  we  must,  under  the  law,  treat  this  case 
as  if  the  doctor  had  expressed  an  opinion  upon  a 
reasonable  degree  of  medical  certainty  that  petitioner’s 
condition  of  ill-being  might  be  causally  related  to  lifting  a 
35-pound  tract  book.  Such  being  the  case,  the  issue  was 
one  of  fact  for  the  Industrial  Commission  with  which  this 
court  has  steadfastly  refused  to  interfere.  Atlantic  & 
Pacific  Tea  Co.  v.  Industrial  Com.  (1977),  67  Ill.  2d  137; 
Perry  v.  Industrial  Com.  (1977),  66  Ill.  2d  418;  Abbey 
Labor  Service ,  Inc.  v.  Industrial  Com.  (1977),  66  Ill.  2d 
213;  Illinois  Valley  Irrigation,  Inc.  v.  Industrial  Com. 
(1977),  66  Ill.  2d  234;  Owens-Coming  Fiberglass  v. 
Industrial  Com.  (1977),  66  Ill.  2d  247 ;  Rolla  v.  Industrial 
Com.  (1977),  66  Ill.  2d  351;  Sahara  Coal  Co.  v.  Industrial 
Com.  (1977),  66  Ill.  2d  353. 

Dr.  Savitt  further  noted,  as  the  majority  points  out, 
when  “asked  what  significance  ‘might  be  attached’  to  the 
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work  activity  the  last  week  in  January  1971,  including  the 
lifting  of  the  heavy  books,”  that  “  ‘I  think  every  time  this 
person  lifted  a  heavy  object  it  tended  to  increase  the 
pressure  in  the  brain  and  with  the  background  of  hyper¬ 
tension,  I  would  think  that  every  additional  increase  in  the 
pressure  in  the  brain  might  tend  to  weaken  the  aneurysm 
to  the  point  where  it  ruptured.’  (Emphasis  added.)”  This 
makes  clear  that  it  was  the  doctor’s  opinion  that  lifting 
heavy  objects  tended  to  increase  the  pressure  in  peti¬ 
tioner’s  brain,  and  that  because  of  her  preexisting  physical 
condition  such  additional  increase  in  pressure  would  have  a 
tendency  to  weaken  the  aneurysm.  But  the  majority’s 
treatment  of  his  testimony  would  seem  to  be  inconsistent 
with  the  well-established  law  recognized  by  it  (68  Ill.  2d 
at  29-30),  that  all  the  employee  must  prove  was  that  the 
accident  was  a  causative  factor  in  bringing  about  the 
injury,  and  that  recovery  may  be  had  for  an  aggravation  of 
a  disease  condition. 

Apart  from  an  improper  evaluation  of  Dr.  Savitt’s 
testimony,  the  majority’s  conclusion  is  inconsistent  with 
other  decisions  of  this  court.  It  has  been  consistently  held 
that  recovery  may  be  had  for  an  exacerbation  of  pre¬ 
existing  conditions  such  as  chronic  heart  disease  or  rupture 
of  a  congenital  aneurysm,  so  long  as  the  exacerbation  or 
rupture  is  work-associated,  even  though  the  onset  takes 
place  away  from  work. 

In  Cossident  v.  Industrial  Com .  (1974),  57  Ill.  2d  33, 
an  employee  called  to  a  part  of  the  plant,  from  two  to  four 
city  blocks  away,  ran  the  distance.  He  experienced  pain  in 
his  left  arm,  chest  and  dizziness.  He  was  later  hospitalized 
for  acute  myocardial  infarction.  The  doctor  that  testified 
on  claimant’s  behalf  stated  that  he  suffered  from  a 
coronary  insufficiency  which  probably  preexisted  the 
incident  and  could  have  been  aggravated  by  any  moderate 
strain.  The  Industrial  Commission  found  there  was  no 
causal  relationship  between  the  claimant’s  employment 
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and  the  heart  attack.  Yet  this  court  reversed  such  findings 
as  contrary  to  the  manifest  weight  of  the  evidence,  and 
remanded  the  cause  to  the  Industrial  Commission  for  the 
entry  of  a  proper  award. 

In  Illinois  Valley  Irrigation,  Inc.  v.  Industrial  Com. 
(1977),  66  Ill.  2d  234,  claimant  unloaded  iron  pipes  from 
a  company  truck  at  a  job  site,  and  then  left  to  play  golf. 
After  his  golf  game,  he  complained  of  not  feeling  well  and 
slept  in  a  chair  that  night  because  of  “indigestion.”  During 
the  next  two  days  at  the  job  site  he  experienced  the  same 
pain.  On  the  second  night,  after  admission  to  the  hospital, 
the  diagnosis  was  heart  disease  of  an  unknown  cause 
manifested  by  congestive  heart  failure.  He  performed 
office  and  clerical  work  after  these  incidents  until  his 
death  two  months  later,  while  announcing  a  Little  League 
baseball  game.  An  award  of  compensation  was  affirmed. 

The  only  difference  that  can  be  said  to  exist  between 
the  medical  testimony  in  Illinois  Irrigation  and  here  is  that 
in  Illinois  Irrigation  its  form  was  better— a  meaningless 
circumstance  where  there  is,  as  here,  no  objection. 

In  Gus  T.  Handge  &  Son  Painting  Co.  v.  Industrial 
Com.  (1965),  33  Ill.  2d  201,  a  painter,  10  minutes  after  a 
coffee  break,  complained  of  illness.  He  appeared  to  be 
pale,  gasping  for  breath,  and  perspiring  profusely.  He  died 
shortly  after  being  taken  to  the  hospital,  and  the  diagnosis 
was  the  rupture  of  a  blood  vessel  adjacent  to  the  heart,  an 
aneurysm.  This  is  a  developmental  or  congenital  condition. 
The  evidence  was  that  an  aneurysm  could  be  accelerated 
by  exertion  and  that  the  actual  rupturing  is  more  likely  to 
occur  in  times  of  unusual  physical  strain.  There  was  no 
evidence  that  any  medical  witness  predicated  his  opinion 
on  some  unusual  happening  in  the  course  of  claimant’s 
employment.  In  sustaining  an  award,  this  court  noted: 

“Respondent  attempts  to  distinguish  this 
case  from  other  heart  cases  previously  considered 
by  this  court  where  awards  have  been  sustained 
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on  the  ground  that  in  such  other  cases  the  heart 
attack  was  preceded  by  trauma,  exertion  or 
emotional  involvement.  We  never  have  limited 
recovery  to  those  workmen  who  lift  exceedingly 
heavy  things  or  who  work  under  intense  heat.  The 
rule  applies  to  all  workmen  alike.  If  a  workman's 
existing  physical  structure  gives  way  under  the 
stress  of  his  usual  labor ,  his  death  is  an  accident 
which  arises  out  of  his  employment .  ”  (Emphasis 
added.)  (33  Ill.  2d  201,  205.) 

See  also  Wirth  v.  Industrial  Com.  (1974),  57  Ill.  2d  475; 
Guardian  Electric  Manufacturing  Co.  v.  Industrial  Com. 
(1973),  53  Ill.  2d  530. 

We  cannot,  consistent  with  prior  decisions,  set  aside 
the  award  of  the  Commission  in  favor  of  Rosalie  Rogers. 
Worse  yet,  future  cases  will  be  determined  according  to  the 
decisions  we  have  alluded  to.  This  will,  of  course,  aggravate 
the  injustice  done  this  petitioner  today. 

MR.  JUSTICE  GO LDENHERSH  joins  in  this  dissent. 


(No.  48947. -Writ  denied.) 

ST.  LOUIS-SAN  FRANCISCO  RAILWAY  COMPANY, 
Petitioner,  v.  JOHN  GITCHOFF,  Judge,  et  al ., 
Respondents. 

Opinion  filed  October  5,  1977. 

1.  VENUE—  cohere  a  defendant  is  a  foreign  corporation  not 
authorized  to  do  business  in  this  State,  venue  is  proper  in  any 
county.  The  Civil  Practice  Act  provides  that  “[a)  foreign  corpora¬ 
tion  not  authorized  to  transact  business  in  this  State  is  a  nonresident 
of  this  State”  and  “[i]  f  all  defendants  are  nonresidents  of  the  State, 
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an  action  may  be  commenced  in  any  county”  (Ill.  Rev.  Stat.  1975, 
ch.  110,  pars.  6,  5),  and  where  a  defendant  railroad  is  a  foreign 
corporation  not  authorized  to  do  business  in  Illinois,  venue  is  proper 
in  any  county.  (Pp.  41-42.) 

2.  JURISDICTION—  a  foreign  corporation  must  be  “doing 
business  ”  in  Illinois  to  justify  service  of  process  upon  it  in  the  same 
manner  as  a  resident  corporation.  The  statute  describing  service  of 
process  on  private  corporations  (Ill.  Rev.  Stat.  1975,  ch.  110,  par. 
13.3)  has  been  judicially  construed  to  require  that  a  foreign 
corporation  must  be  “doing  business”  in  this  State  to  justify  the 
conclusion  that  it  is  sufficiently  present  so  that  it  may  be  served  in 
the  same  manner  as  other  resident  corporations.  (P.  43.) 

3.  JURISDICTION  —where  a  foreign  corporation's  in-State  ac¬ 
tivity  is  sufficiently  substantial ,  jurisdiction  may  be  asserted  over  it 
for  a  cause  arising  from  out-of-State  activities.  Federal  due  process  is 
not  offended  by  a  State’s  assertion  of  jurisdiction  over  a  foreign 
corporation  in  a  cause  of  action  arising  from  out-of-State  activities, 
provided  that  the  business  done  within  the  State  by  the  corporation 
is  sufficiently  substantial.  (P.  44.) 

4.  JURISDICTION—  a  railroad  not  licensed  in  Illinois  may  be 
sued  in  Illinois  when  it  has  an  Illinois  office  and  an  employee  in 
Illinois  who  expedites  movement  of  the  company's  railcars.  A 
railroad  corporation  not  licensed  to  do  business  in  Illinois  may  be 
subjected  to  the  jurisdiction  of  the  State  and  served  with  process 
concerning  a  cause  of  action  which  arose  outside  of  Illinois  where, 
although  the  railroad  owns  no  track  and  operates  no  trains  in 
Illinois,  it  maintains  a  sales  office  in  Chicago  and  its  assistant 
superintendent  has,  for  the  past  10  years,  spent  between  60%  and 
80%  of  his  time  in  a  separate  office  in  Illinois  where  he  coordinates 
and  expedites  the  movements  within  the  State  of  the  company’s 
railcars.  (Pp.  40-41,  45-46.) 

DOOLEY,  J.,  specially  concurring. 

Original  petition  for  mandamus. 

Gundlach,  Lee,  Eggmann,  Boyle  Sc  Roessler,  of  Belle¬ 
ville  (Norman  J.  Gundlach  and  Gerald  D.  Morris,  of 
counsel),  for  petitioner. 

John  T.  Pierce,  Jr.,  of  Pratt,  Pierce  Sc  Bradford,  Ltd., 
of  East  Alton,  for  respondent  Stites. 
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MR.  JUSTICE  MORAN  delivered  the  opinion  of  the 
court: 

This  is  an  original  proceeding  wherein  petitioner,  the 
St.  Louis-San  Francisco  Railway  Company  (Railroad), 
seeks  a  writ  of  mandamus  from  this  court  reversing  the 
trial  court’s  denial  of  the  Railroad’s  motion  to  quash 
summons,  service  and  return.  Respondent  Winfred  Lane 
Stites,  the  plaintiff  in  the  trial  court  proceeding,  there 
sought  recovery  under  the  Federal  Employers’  Liability 
Act  (45  U.S.C.  sec.  51  et  seq.)  for  alleged  injuries  which 
occurred  in  Missouri.  As  the  defendant  in  that  action,  the 
Railroad,  under  section  20  of  the  Civil  Practice  Act  (Ill. 
Rev.  Stat.  1975,  ch.  110,  par.  20),  filed  a  limited 
appearance  and  the  above  motion.  After  a  hearing,  Judge 
Gitchoff  of  the  circuit  court  of  Madison  County  denied 
the  Railroad’s  motion. 

Although  neither  party  asserts  the  impropriety  of  an 
original  action  in  mandamus  to  resolve  the  issues  of  this 
case,  we  deem  it  appropriate  to  note  that  this  court 
granted  leave  to  file  the  mandamus  herein  at  a  time  when 
there  was  pending  before  it  the  case  of  Baltimore  &  Ohio 
R.R .  Co.  v.  Mosele  (1977),  67  Ill.  2d  321,  which  raised 
similar  issues  in  a  like  context.  There,  we  observed  that  a 
substantial  number  of  corresponding  cases  against  that 
railroad  were  pending  in  the  circuit  court  of  Madison 
County.  Under  these  circumstances,  in  the  interest  of 
judicial  economy,  we  have  elected  to  proceed  to  the  merits 
of  this  petition. 

The  Railroad  is  a  foreign  corporation  organized  under 
the  laws  of  the  State  of  Missouri.  It  has  its  headquarters  in 
St.  Louis,  and  is  not  licensed  to  do  business  in  the  State  of 
Illinois.  The  Railroad  operates  in  nine  states:  Missouri, 
Kansas,  Oklahoma,  Arkansas,  Tennessee,  Mississippi,  Ala¬ 
bama,  Texas  and  Florida.  Its  northern  terminus  is  the 
Lindenwood  Yards  in  St.  Louis,  Missouri.  It  has  no 
railroad  trackage  in  Illinois,  and  therefore  operates  no  “run 
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through”  trains  in  this  State.  The  shipment  of  the 
Railroad’s  freight  into  or  out  of  Illinois  is  handled  by  a 
corporation  known  as  the  Terminal  Railroad  Association 
(TRRA),  which  operates  a  switching  or  transfer  facility 
between  St.  Louis,  Missouri,  and  Madison  and  St.  Clair 
counties  in  Illinois.  The  Railroad  maintains  a  sales  office  in 
Chicago,  which  office  is  staffed  by  seven  employees.  The 
solicitors  there,  as  in  the  Railroad’s  54  sales  offices  across 
the  continental  United  States,  are  paid  a  salary,  receive  no 
commissions,  and  collect  no  money  from  shippers. 

Mr.  John  Harvey,  assistant  superintendent  of  the 
Railroad’s  St.  Louis  terminal,  is  responsible  for  coordi¬ 
nating  and  expediting  the  movement  within  Illinois  of  the 
company’s  cars  and  those  cars  consigned  to  it  by  other 
railroads.  In  this  connection,  Mr.  Harvey  has,  for  approxi¬ 
mately  the  last  10  years,  spent  between  60%  and  80%  of 
his  working  hours  in  Illinois.  An  office  was  provided  for 
his  use  in  the  TRRA  Brooklyn  shops  at  Lovejoy,  Illinois, 
in  St.  Clair  County,  which  office  was  equipped  with  a 
direct  telephone  line  to  the  Railroad’s  headquarters.  While 
in  this  office,  Mr.  Harvey  was  served  process. 

Expedited  service  is  of  substantial  competitive  impor¬ 
tance  to  the  Railroad  in  view  of  the  industry’s  fixed-rate 
structure.  In  1972,  the  Railroad’s  revenues  for  just  that 
traffic  which  originated  or  terminated  in  Madison  County, 
Illinois,  totaled  $1,867,619.  The  figure  for  1973  was 
$2,982,188;  for  1974,  $2,830,545. 

The  Railroad  urges  that  venue  does  not  lie  in  Madison 
County,  and  that  its  business  contacts  in  the  State  of 
Illinois  are  insufficient  to  subject  it  to  personal  jurisdiction 
by  the  Illinois  courts.  Dealing  briefly  with  the  question  of 
venue,  section  6  of  the  Civil  Practice  Act  (Ill.  Rev.  Stat. 
1975,  ch.  110,  par.  6)  provides  in  pertinent  part: 

“Venue— Residence  of  corporations  and  partnerships 
defined.  For  purposes  of  venue,  the  following  definitions 
apply: 


42  St.  Louis-San  Francisco  Ry.  v.  Gitchoff  68  Ill.  2d  38 


(1)  Any  private  corporation  or  railroad  or  bridge 
company,  organized  under  the  laws  of  this  State,  and  any 
foreign  corporation  authorized  to  transact  business  in  this 
State  is  a  resident  of  any  county  in  which  it  has  its 
registered  office  or  other  office  or  is  doing  business.  A 
foreign  corporation  not  authorized  to  transact  business  in 
this  State  is  a  nonresident  of  this  State.” 

(See  Baltimore  &  Ohio  R.R.  Co.  v.  Mosele  (1977),  67  Ill. 
2d  321.)  The  pertinent  part  of  the  venue  statute,  section  5 
of  the  Civil  Practice  Act  (Ill.  Rev.  Stat.  1975,  ch.  110,  par. 
5),  reads: 

‘‘Venue— Generally.  Except  as  otherwise  provided  in 
this  Act,  every  action  must  be  commenced  (a)  in  the 
county  of  residence  of  any  defendant  who  is  joined  in 
good  faith  and  with  probable  cause  for  the  purpose  of 
obtaining  a  judgment  against  him  and  not  solely  for  the 
purpose  of  fixing  venue  in  that  county,  or  (b)  in  the 
county  in  which  the  transaction  or  some  part  thereof 
occurred  out  of  which  the  cause  of  action  arose. 

If  all  defendants  are  nonresidents  of  the  State,  an 
action  may  be  commenced  in  any  county.” 

It  is  clear  from  the  above  provisions  that  the  Railroad, 
a  foreign  corporation  not  authorized  to  do  business  in  this 
State,  is  a  nonresident  and,  as  such,  is  not  subject  to  the 
venue  restrictions  imposed  upon  residents  of  this  State  by 
the  first  sentence  of  section  5,  above.  Instead,  under  the 

second  sentence  of  section  5,  venue  in  any  county  is 

proper.  VVe  do  not  dwell  on  the  issue  of  venue  in  view  of 
the  clear  statutory  venue  provisions  applicable  to  nonresi¬ 
dents  and  in  view  of  the  Railroad’s  assertion  at  oral 
argument  that  jurisdiction  was  the  only  real  issue  in  this 
case. 

Section  13.3  of  the  Civil  Practice  Act  (Ill.  Rev.  Stat. 
1975,  ch.  110,  par.  13.3)  provides: 

“Service  on  private  corporations.  A  private  corpora¬ 
tion  may  be  served  (1)  by  leaving  a  copy  of  the  process 
with  its  registered  agent  or  any  officer  or  agent  of  said 

corporation  found  anywhere  in  the  State;  or  (2)  in  any 
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other  manner  now  or  hereafter  permitted  by  law.  A 
private  corporation  may  also  be  notified  by  publication 
and  mail  in  like  manner  and  with  like  effect  as  indivi¬ 
duals.” 

This  section  has  been  judicially  construed  to  require  that  a 
corporation  be  “doing  business”  in  the  State  to  justify  the 
conclusion  that  the  corporation  was  sufficiently  “present” 
so  that  it  could  be  served  in  the  same  manner  as  other 
resident  corporations.  Conceptions  of  what  due  process 
requires  for  the  attainment  of  in  personam  jurisdiction 
over  foreign  corporations  have  altered  dramatically  over 
the  last  100  years.  These  developments  have  been  reviewed 
by  this  court  in  Nelson  v.  Miller  (1957),  11  HI.  2d  378, 
383-84,  and  again,  most  recently,  in  Shaffer  v.  Heitner 
(1977),  433  U.S.  186,  53  L.  Ed.  2d  683,  97  S.  Ct. 
2569. 

In  International  Shoe  Co.  v.  Washington  (1945),  326 
U.S.  310,  90  L.  Ed.  95,  66  S.  Ct.  154,  it  was  held  that  in 
personam  jurisdiction  for  an  in-State  cause  of  action  lies 
with  the  forum  State  when  mere  solicitation  by  the  foreign 
corporation  is  so  continuous  as  to  constitute  a  course  of 
business  within  that  State.  There,  it  was  established  that 
due  process  is  satisfied  where  in  personam  jurisdiction  is 
asserted  over  a  foreign  corporation  which  has  with  the 
forum  State  certain  minimum  contacts,  “such  that  the 
maintenance  of  the  suit  does  not  offend  ‘traditional 
notions  of  fair  play  and  substantial  justice’  ***  [and  such] 
as  make  it  reasonable,  in  the  context  of  our  federal  system 
of  government,  to  require  the  corporation  to  defend  the 
particular  suit  which  is  brought  there.  An  ‘estimate  of  the 
inconveniences’  which  would  result  to  the  corporation 
from  a  trial  away  from  its  ‘home’  or  principal  place  of 
business  is  relevant  in  this  connection.”  (. International 
Shoe  Co.  v.  Washington  (1945),  326  U.S.  310,  316-17,90 
L.  Ed.  95,  102,  66  S.  Ct.  154,  158.)  “It  is  evident  that  the 
criteria  by  which  we  mark  the  boundary  line  between 
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those  activities  which  justify  the  subjection  of  a  corpora¬ 
tion  to  suit,  and  those  which  do  not,  cannot  be  simply 
mechanical  or  quantitative.”  International  Shoe  Co.  v. 
Washington  (1945),  326  U.S.  310,  319,  90  L.  Ed.  95,  103, 
66  S.  Ct.  154,  159. 

According  to  International  Shoe ,  “the  relationship 
among  the  defendant,  the  forum,  and  the  litigation  *** 
became  the  central  concern  of  the  inquiry  into  personal 
jurisdiction.”  Shaffer  v.  Ileitner  (1977),  433  U.S.  186, 
204,  53  L.  Ed.  2d  683,  698,  97  S.  Ct.  2569,  2580. 

Assuming  compliance  with  Federal  due  process,  it  is 
for  the  State  to  determine  to  what  extent  it  will  open  its 
doors  to  foreign  corporations.  Also,  it  is  now  clear  that, 
under  the  criteria  of  International  Shoe ,  Federal  due 
process  is  not  offended  by  a  State’s  assertion  of  jurisdic¬ 
tion  over  a  foreign  corporation  in  a  cause  of  action  arising 
from  out-of-State  activities,  providing  that  the  business 
done  in-State  by  the  foreign  corporation  is  sufficiently 
substantial.  Perkins  v.  Benguet  Consolidated  Mining  Co. 
(1952),  342  U.S.  437,  440-41,  447,  96  L.  Ed.  485,  490, 
493,  72  S.  Ct.  413,  416,  419. 

The  cornerstones  of  the  Railroad’s  position  are  two 
pr ^-International  Shoe  and  pr e-Perkins  cases  wherein  mere 
solicitation  was  held  to  be  insufficient  to  establish  in 
personam  jurisdiction.  One  case,  Green  v.  Chicago,  Burling¬ 
ton  &  Quincy  Ry.  Co.  (1907),  205  U.S.  530,  533-34,  51  L. 
Ed.  916,  917,  27  S.  Ct.  595,  596,  mentioned  in  Interna¬ 
tional  Shoe  but  not  expressly  overruled,  was  a  personal 
injury  action  which  arose  in  Colorado  and  was  brought  in 
the  Federal  district  court  of  Pennsylvania.  The  second 
case,  Booz  v.  Texas  &  Pacific  Ry.  Co.  (1911),  250  Ill.  376, 
bore  upon  a  cause  of  action  which  arose  in  Louisiana  but 
was  brought  in  Illinois.  The  sole  issue  in  Booz  was  whether 
service  upon  the  employee  of  the  defendant  deprived 
defendant  of  its  due  process  of  law  under  the  State  and 
Federal  constitutions.  Booz,  citing  Green  and  other  cases, 
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concluded  that  “mere  solicitors  of  business  are  not  agents, 
within  the  meaning  of  the  statute”  (250  Ill.  376,  381),  and 
quashed  the  service  of  summons. 

The  Railroad’s  Illinois  activities  are  represented  here 
as  mere  solicitation.  The  Railroad  attempts  to  discount  Mr. 
Harvey’s  activities  in  Illinois  as  mere  “fallout”  from  the 
real  business  of  the  Railroad.  Respondent  Stites,  on  the 
other  hand,  asserts  that  the  Railroad’s  Illinois  activities 
constitute  a  continuous  course  of  solicitation  and  that  the 
case,  consequently,  falls  directly  under  the  rule  enunciated 
in  International  Shoe.  Respondent  Stites  therefore  urges 
this  court  to  reconsider  the  “mere  solicitation”  rule  of 
Booz  and  the  cases  following  it. 

We  believe  that  neither  of  these  lines  of  authority 
adequately  covers  the  situation  presented  in  this  case. 
International  Shoe  is  only  generally  applicable  because 
that  case  arose  from  an  in-State  cause  of  action  and  related 
to  the  foreign  corporation’s  in-State  activities— not  the 
situation  here.  The  Booz  and  Green  cases  arose  from 
out-of-State  causes  of  action  but  are  inapplicable  here 
because  mere  solicitation  was  the  foreign  corporation’s 
only  activity  within  the  forum  State. 

The  facts  here  reveal  that,  in  accordance  with  Perkins 
v.  Benguet  Consolidated  Mining  Co.  (1952),  342  U.S.  437, 
440-41,  447,  96  L.  Ed.  485,  490,  493,  72  S.  Ct.  413,  416, 
419,  the  Railroad’s  activities  within  Illinois  go  beyond 
mere  solicitation  and  constitute  sufficient  substantial 
business.  Mr.  Harvey,  assistant  superintendent  of  one  of 
the  Railroad’s  terminals,  has  spent  the  majority  of  his 
working  time  during  the  past  10  years  in  Illinois  on  the 
Railroad’s  exclusive  behalf.  He  is  not  officed  with,  nor  is 
he  by  his  activities  a  member  of,  the  Railroad’s  sales  force. 
From  a  separate  facility  having  direct  contact  with  the 
Railroad’s  headquarters,  he  coordinates  and  expedites  the 
movement  of  the  Railroad’s  cars  into  and  out  of  this  State. 
He,  in  fact,  is  responsible  for  that  aspect  of  the  operation 
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which  is  the  very  nature  of  the  Railroad’s  business,  the 
source  of,  and  essential  to,  its  substantial  Illinois  revenue. 

We  note,  too,  that  the  “estimate  of  inconvenience” 
addressed  in  International  Shoe  has  no  bearing  on  the 
instant  case.  The  Railroad’s  corporate  headquarters  are 
only  20  miles  away  from  the  forum  State’s  site  of  service. 
Additionally,  this  suit  could  have  been  brought  under  45 
U.S.C.  section  56  in  the  Federal  District  Court  for  the 
Southern  District  of  Illinois,  which  court  is  located  in  the 
same  county  in  which  the  action  is  now  pending. 

In  the  context  of  our  evolving  concepts  of  jurisdic¬ 
tional  requirements,  the  Supreme  Court  has  observed: 

“  ‘[T]  raditional  notions  of  fair  play  and  substan¬ 
tial  justice’  can  be  as  readily  offended  by  the 
perpetuation  of  ancient  forms  that  are  no  longer 
justified  as  by  the  adoption  of  new  procedures 
that  are  inconsistent  with  the  basic  values  of  our 
constitutional  heritage.”  Shaffer  v.  Heitner 
(1977),  433  U.S.  186,  212,  53  L.  Ed.  2d 
683,  703,  97  S.  Ct.  2569,  2584. 

We  conclude  that,  under  the  facts  of  this  case,  the 
Railroad  was  “doing  business”  within  Illinois  and  was, 
therefore,  subject  to  in  personam  jurisdiction.  We  further 
conclude  that  service  of  process  upon  John  Harvey,  an 
assistant  superintendent  of  the  Railroad,  complied  with 
section  13.3  of  the  Civil  Practice  Act. 

Because  of  our  findings,  it  is  unnecessary  that  we 
consider  respondent  Stites’  arguments  concerning  TRRA’s 
agency  relationship  with  the  Railroad. 

For  the  foregoing  reasons,  the  issuance  of  the 
requested  writ  of  mandamus  is  denied. 

Writ  denied. 

MR.  JUSTICE  DOOLEY,  specially  concurring: 

I  do  not  believe  mandamus  is  proper  where  a 
defendant  contends  it  was  not  subject  to  service  of  process 
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in  the  jurisdiction  since  it  was  not  “doing  business”  within 
the  State.  Should  the  trial  court  rule  adversely,  that  issue  is 
vital  for  review  after  a  trial  on  the  merits.  It  is  properly 
preserved  for  review  by  a  special  appearance  and  a  motion 
to  quash  the  summons,  service  and  return.  Such  was  the 
case  here. 

The  Civil  Practice  Act  (Ill.  Rev.  Stat.  1975,  ch.  110, 
par.  20(3))  provides: 

“Error  in  ruling  against  the  defendant  on  the  objection  is 
waived  by  the  defendant’s  taking  part  in  further  proceed¬ 
ings  in  the  case,  unless  the  objection  is  on  the  ground  that 
the  defendant  in  not  amenable  to  process  issued  by  a 
court  of  this  State.’’  (Emphasis  supplied.) 

See  Keats  v.  Cates  (1968),  100  HI.  App.  2d  177,  183-84. 

As  I  have  pointed  out  in  my  dissent  in  Baltimore  & 
Ohio  R.R .  Co.  v.  Mosele  (1977),  67  Ill.  2d  321,  335-37: 

“ Mandamus  is  sought  not  only  to  order  the 
respondent  to  act,  but  to  act  in  a  particular  way. 
Whether  the  ruling  of  the  judge  was  erroneous 
and,  if  so,  to  what  extent,  are  matters  which  we 
are  called  upon  to  decide.  But  it  is  a  well- 
established  rule  that  ‘[f]or  mere  error,  however 
gross  or  manifest,  the  remedy  is  an  appeal  or  writ 
of  error,  and  the  writ  of  mandamus  will  not  lie 
for  its  correction  if  the  court  has  jurisdiction  of 
the  subject  matter  and  the  parties.’  People  ex  rel. 
Barrett  v.  Shurtleff  (1933),  353  Ill.  248,  259-60; 
People  ex  rel.  Atchison ,  Topeka  &  Santa  Fe  Ry. 

Co.  v.  Clark  (1958),  12  Ill.  2d  515,  523. 

Mandamus  should  not  issue  where  its  object 
is  to  circumvent  the  normal  appellate  process. 
[People  ex  rel.  Sears  v.  Romiti  (1971),  50  Ill.  2d 
51,  55;  People  ex  rel.  Castle  v.  Spivey  (1957),  10 
Ill.  2d  586,  591.)  Mandamus  does  not  lie  where 
the  result  is  to  fragment  the  appeal.  [People  ex 
rel.  Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  v.  Clark 
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(1958),  12  Ill.  2d  515,  523; People  ex  rel.  Clark  v. 
McRoberts  (1881),  100  Ill.  458,  561.)  The  proper 
remedy  for  errors  in  the  trial  proceedings  is  an 
appeal,  not  a  petition  for  writ  of  mandamus. 
People  ex  rel.  Atchison ,  Topeka  &  Santa  Fe  Ry. 

Co.  v.  Clark  (1958),  12  Ill.  2d  515,  520. 

Highly  analogous  is  a  motion  for  change  of 
venue.  Although  the  motion  may  be  improperly 
denied,  mandamus  will  not  lie  to  review  such  an 
order.  In  People  ex  rel.  Clark  v.  McRoberts 
(1881),  100  Ill.  458,  461,  this  court,  in  denying 
an  original  application  for  leave  to  file  a  petition 
for  a  writ  of  mandamus  from  a  denial  of  a  change 
of  venue,  noted: 

‘After  an  examination  of  the  authorities,  and 
the  briefs  of  the  parties,  we  are  of  opinion 
that  the  writ  will  not  lie.  ***  If  the  writ  was 
allowed  in  this  case  compelling  the  court  to 
enter  a  mere  interlocutory  order,  we  see  no 
reason  why  it  might  not  be  asked  for  and 
granted  in  every  case  while  the  suit  was 
progressing,  compelling  the  court  to  enter 
particular  orders.  In  other  words,  it  would  be 
to  bring  up  the  case  in  fragments  from  the 
court  below,  and  have  every  ruling  of  that 
court  passed  upon  during  the  progress  of  the 
case,  and  in  that  way  bring  cases  before  the 
court  where  there  was  no  final  judgment  or 
determination  in  the  court  below.’  ” 

So  also  section  6  of  the  Federal  Employers’  Liability 
Act  (45  U.S.C.  sec.  56  (1970)),  providing  that  an  action 
may  be  brought  in  the  district  in  which  the  defendant  shall 
be  “doing  business”  at  the  time  of  the  commencement  of 
the  action  and  that  the  jurisdiction  of  the  courts  of  the 
United  States  shall  be  concurrent  with  that  of  the  State 
courts,  controls  this  action  under  the  FELA.  See  Miles  v. 
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Illinois  Central  R.R.  Co.  (1942),  315  U.S.  698,  86  L.  Ed. 
1129,  62  S.  Ct.  827 ;  Baltimore  &  Ohio  R.R.  Co.  v.  Kepner 
(1941),  314  U.S.  44,  50,  86  L.  Ed.  28,  31-32,  62  S.  Ct.  6, 
8. 

While  I  concur  in  the  result  in  this  case,  a  com¬ 
parison  of  the  majority  opinion  here  with  the  majority 
in  Baltimore  &  Ohio  R.R.  Co.  v.  Mosele  will  make 
manifest  many  inconsistencies  between  the  two. 


(No.  49023.— Respondent  disbarred.) 

In  re  JOSEPH  E.  STILLO,  Attorney,  Respondent. 

Opinion  filed  October  5,  1977. 

1.  DISCIPLINARY  PROCEEDINGS— borrowing  funds  from  a 
client  without  agreed  terms  of  repayment,  together  with  failure  to 
pay  the  client  another  obligation  when  due,  warrants  discipline. 
Where  an  attorney  acts  calculatedly  in  his  own  self-interest  and 
against  the  interests  of  his  client  by  taking  advantage  of  his  position 
of  influence  and  borrowing  half  of  the  proceeds  of  the  life  insurance 
on  the  client’s  deceased  spouse  without  agreed  terms  for  repayment, 
and  where  he  fails  to  pay  another  obligation  to  the  client  when  it 
was  due,  he  tends  to  bring  the  legal  profession  into  disrepute  and 
some  measure  of  discipline  is  called  for.  (Pp.  53-54.) 

2.  DISCIPLINARY  PROCEEDINGS— attorney  should  be 
disciplined  for  settling  a  personal  injury  claim  and  cashing  a 
settlement  check  without  his  client’s  authorization.  An  attorney’s 
settlement  of  a  personal  injury  claim  and  cashing  of  the  resulting 
settlement  check  without  authorization  of  his  client  is  an  impro¬ 
priety  requiring  discipline.  (P.  54.) 

3.  DISCIPLINARY  PROCEEDINGS— conversion  of  a  client’s 
funds  involves  moral  turpitude  and  warrants  disbarment,  in  the 
absence  of  mitigating  circumstances.  When  a  lawyer  converts  a 
client’s  funds  to  his  own  personal  use,  he  commits  an  act  involving 
moral  turpitude,  and,  in  the  absence  of  mitigating  circumstances, 
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such  conversion  is  a  gross  violation  of  the  attorney’s  oath,  calling  for 
the  attorney’s  disbarment,  since  conversion  to  his  own  use  of  the 
property  of  the  client  is  an  offense  that  cannot  in  any  degree  be 
countenanced.  (P.  54.) 

4.  DISCIPLINARY  PROCEEDINGS— an  attorney  may  be  tried 
only  for  the  charges  filed  against  him ,  but  false  testimony  in  a 
disciplinary  proceeding  demonstrates  unfitness  to  practice  law. 
Although  an  attorney  may  be  tried  only  for  the  charges  filed  against 
him,  his  giving  of  false  testimony  in  a  disciplinary  proceeding 
demonstrates  a  further  unfitness  to  practice  law.  (P.  55.) 

5.  DISCIPLINARY  PROCEEDINGS—  an  attorney  may  be  dis¬ 
barred  where  he  fails  to  repay  funds  loaned  him  by  a  client,  converts 
a  client's  settlement  payment,  and  engages  in  deceptive  conduct 
before  the  Hearing  Board.  An  attorney  may  be  disbarred  where  there 
is  evidence  that  he  accepted  funds  from  a  client  “for  investment” 
and  failed  both  to  present  her  with  a  note  finalizing  the  terms  of  the 
agreement  or  to  repay  the  money  as  agreed,  and  where,  without 
authorization  from  another  client,  he  obtained  a  settlement  of  her 
personal  injury  claim  and  forged  her  endorsement  on  the  release  and 
on  the  settlement  check  while  continuing  to  tell  her  that  her  cause 
was  still  pending,  even  though  he  denies  these  charges,  and  where 
evidence  indicates  that  he  engaged  in  deceptive  conduct  before  the 
Hearing  Board,  including  the  forging  of  a  date  on  a  document 
submitted  to  it.  (Pp.  51-55.) 

Disciplinary  proceeding. 

John  C.  O’Malley,  of  Chicago,  for  the  Administrator 
of  the  Attorney  Registration  and  Disciplinary  Commission. 

Joseph  E.  Stillo,  pro  se. 

MR.  JUSTICE  RYAN  delivered  the  opinion  of  the 
court: 

Respondent,  Joseph  E.  Stillo,  was  admitted  to  the 
Illinois  bar  on  February  8,  1944.  In  December  of  1975  the 
Administrator  of  the  Illinois  Attorney  Registration  and 
Disciplinary  Commission  filed  a  four-count  complaint  with 
the  Commission’s  Hearing  Board  charging  respondent  with 
professional  misconduct  tending  to  bring  the  legal  profes- 
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sion  into  disrepute.  The  matter  was  assigned  to  a  panel  of 
the  Hearing  Board.  The  report  of  the  Hearing  Board 
recommended  that  respondent  be  suspended  from  the 
practice  of  law  for  three  years  as  a  result  of  the 
misconduct  evidenced  by  count  I,  and  that  he  be  disbarred 
based  upon  the  misconduct  catalogued  in  count  II.  The 
Board  recommended  no  disciplinary  action  with  respect  to 
the  allegations  of  counts  III  and  IV,  concluding  that  the 
Administrator  had  not  sustained  his  burden  of  proof  as  to 
these  counts.  The  Board  did,  however,  express  the  opinion 
that  respondent  was  not  truthful  in  his  testimony  before 
the  hearing  panel  on  counts  II  and  III  and,  for  this  reason, 
recommended  disbarment  independent  of  the  allegations 
in  the  Administrator’s  complaint.  The  Review  Board  of  the 
Attorney  Registration  and  Disciplinary  Commission  fded 
its  report,  unanimously  affirming  the  findings  and  conclu¬ 
sions  of  the  Hearing  Board,  but  recommending  that  the 
discipline  imposed  be  disbarment,  without  specifying  the 
counts  upon  which  discipline  is  imposed.  Respondent  has 
filed  exceptions  to  the  Review  Board’s  recommendations 
on  counts  I  and  II. 

The  respondent  was  charged  in  count  I  with  over¬ 
reaching,  breaching  his  fiduciary  duty  to  a  client,  and 
unethical  conduct,  in  that  he  borrowed  funds  from  a  client 
which  he  failed  to  repay  pursuant  to  the  terms  of  the  loan. 
Mrs.  Fern  Giannecchini  received  $20,000  in  life  insurance 
proceeds  upon  the  death  of  her  husband.  She  sought 
investment  advice  from  respondent  on  July  18,  1973.  He 
advised  her  to  invest  $10,000  in  certificates  of  deposit  and 
to  invest  the  remaining  $10,000  with  him.  Mrs.  Giannec¬ 
chini  did  as  respondent  advised.  She  testified  before  the 
Hearing  Board  that  she  and  respondent  agreed  at  that  time 
that  the  loan  of  money  to  respondent  would  be  for  one 
year  at  8%  interest.  Respondent  testified  that  he  tendered 
a  promissory  note  to  Mrs.  Giannecchini  within  a  few  days 
of  their  July  18  meeting,  which  she  refused  to  accept.  She 
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testified,  however,  that  he  tendered  no  note  to  her  until 
March  11,  1975,  when  he  appeared  before  an  inquiry 
board  convened  to  investigate  various  complaints  about  his 
conduct.  Further,  even  the  note  which  respondent  pur¬ 
portedly  tendered  in  July  1973,  and  which  Mrs.  Giannec- 
chini  allegedly  refused,  was  for  a  five-year  period,  rather 
than  the  one-year  term  expected  by  Mrs.  Giannecchini.  In 
any  case,  in  September  1973,  respondent  requested  and 
received  an  additional  $3,500  from  Mrs.  Giannecchini  as  a 
short-term  investment.  There  is  no  dispute  that  he  gave  her 
a  promissory  note  for  that  amount  at  8%  interest  per 
annum,  due  on  or  before  January  1,  1974.  This  note  was 
not  paid  when  due  and,  in  September  or  October  of  1974, 
after  frequent  unsuccessful  attempts  to  contact  respon¬ 
dent,  Mrs.  Giannecchini  engaged  other  counsel  to  recover 
all  money  owed  her  by  respondent.  In  March  1975,  as  a 
result  of  negotiations  with  Mrs.  Giannecchini ’s  counsel, 
and  following  the  inquiry  board  hearing,  respondent  signed 
a  promissory  note  for  all  amounts  borrowed  from  Mrs. 
Giannecchini  plus  interest,  the  final  installment  on  which 
was  to  be  paid  by  May  24,  1976.  The  respondent,  in  his 
brief  filed  in  this  court,  states  that  this  obligation  has  been 
paid  in  full,  including  interest. 

In  count  II  of  the  Administrator’s  complaint  respon¬ 
dent  was  accused  of  conduct  constituting  conversion  of 
funds,  fraud,  deceit,  and  misrepresentation.  On  December 
16,  1968,  Nilda  Pillichi  (now  Nil  da  Alavazo)  retained 
respondent  to  handle  a  personal  injury  claim  for  her.  She 
did  not  meet  with  respondent,  but  arranged  for  the 
representation  through  Richard  Pusateri,  who  was  appar¬ 
ently  a  former  client  of  respondent.  On  April  3,  1969, 
without  the  knowledge  of  Mrs.  Alavazo,  respondent  settled 
her  claim  and  received  a  check  for  $1,350  from  State  Farm 
Insurance  Company.  The  check,  purporting  to  bear  the 
endorsement  of  Nilda  Pillichi,  was  deposited  in  respon¬ 
dent’s  bank  account  on  April  10,  1969.  Mrs.  Alavazo  first 
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learned  of  this  forged  endorsement,  as  well  as  a  forgery  of 
her  signature  on  a  release  of  claim  form,  when  she  hired 
other  counsel  in  1974.  Respondent  testified  that  he  gave 
the  release  form  and  the  check  from  State  Farm  to  Mr. 
Pusateri  for  the  purpose  of  obtaining  Mrs.  Alavazo ’s 
signature,  which  he  purported  to  do.  He  further  testified 
that  in  1969  he  gave  Mr.  Pusateri  $900  in  cash  to  transmit 
to  Mrs.  Alavazo  in  settlement  of  her  claim.  The  evidence 
indicates,  however,  that  subsequent  to  this  alleged  settle¬ 
ment  he  continued  to  tell  Mrs.  Alavazo  that  her  case  was 
still  pending,  and  from  1972  to  1974  he  sought  her 
permission  to  settle  it  for  $300  or  $500.  Further,  on 
February  24,  1976,  after  Mrs.  Alavazo  had  engaged  other 
counsel  and  after  the  inquiry  board  had  begun  its 
investigation,  respondent  paid  Mrs.  Alavazo  $1,500,  which 
amount  represented  the  $1,350  settlement  plus  what 
respondent  considered  fair  interest  for  the  delay  in 
payment. 

The  Review  Board  recommended  disbarment  on 
counts  I  and  II  after  finding  that  the  Administrator  proved 
by  clear  and  convincing  evidence  that  respondent  failed  to 
give  Mrs.  Giannecchini  proper  evidence  of  their  transaction 
and  failed  to  repay  her  upon  request,  and  that  his  conduct 
with  respect  to  Mrs.  Alavazo  constituted  conversion  of  his 
client’s  funds.  We  do  not  disagree  with  the  Review  Board 
that  the  total  conduct  detailed  above  tends  to  bring  the 
legal  profession  into  disrepute  and  merits  the  sanction  of 
disbarment. 

Respondent’s  conduct  in  relation  to  Mrs.  Giannecchini 
can  be  fairly  characterized  as  overreaching.  He  took 
advantage  of  the  position  of  influence  which  an  attorney 
naturally  holds  vis-a-vis  a  client  to  procure  from  her  a  loan 
of  money  without  reaching  an  understanding  as  to  the 
terms  of  the  loan’s  repayment.  He  then  compounded  his 
misconduct  by  failing  to  pay  the  one  note  upon  whose 
maturity  date  they  had  agreed.  It  seems  indisputable  that 
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his  actions  regarding  the  loans  from  Mrs.  Giannecchini 
were  calculatedly  in  his  own  self-interest  and  against  the 
interests  of  his  client,  and  thus  were  actions  which  tend  to 
bring  the  profession  into  disrepute  and  which  call  for  some 
measure  of  discipline.  (In  re  Certain  Attorneys,  351  Ill. 
206,  222.)  That  respondent’s  conduct,  taken  all  in  all, 
warrants  disbarment  is  made  manifest  by  his  dealings  with 
Mrs.  Alavazo.  For  an  attorney  to  settle  a  personal  injury 
case  and  direct  the  cashing  of  settlement  checks  without 
authorization  by  his  client  is  itself  an  impropriety  re¬ 
quiring  discipline.  (In  re  Agin,  45  El.  2d  126,  131.)  When  a 
lawyer,  further,  converts  a  client’s  funds  to  his  own 
personal  use  he  commits  an  act  involving  moral  turpitude, 
and,  in  the  absence  of  mitigating  circumstances,  such 
conversion  is  a  gross  violation  of  the  attorney’s  oath, 
calling  for  the  attorney’s  disbarment.  (In  re  Royal,  29  Ill. 
2d  458,  464;  In  re  Ahern,  26  Ill.  2d  104,  110.)  “Other 
offenses  might  be  excused,  but  conversion  to  his  own  use 
of  the  property  of  his  client  is  an  offense  that  cannot  in 
any  degree  be  countenanced.”  (People  ex  rel.  Black  v. 
Smith,  290  Ill.  241,  251.)  We  agree  with  the  findings  of 
the  Hearing  Board  and  the  Review  Board  that  respondent 
settled  Mrs.  Alavazo ’s  claim  and  then  procured  the  cashing 
of  the  settlement  check  without  her  knowledge  or  author¬ 
ity.  It  taxes  the  limits  of  credulity  to  entertain  the  belief 
that  respondent  obtained  Mrs.  Alavazo ’s  signature  through 
Mr.  Pusateri  and  then  transmitted  $900  to  her  in  cash  in 
the  same  manner,  when  he  repeatedly  over  the  next  four 
years  told  her  that  her  case  was  still  pending  and  offered 
her  settlements  of  $300  and  $500.  We  therefore  concur  in 
the  recommendations  of  disbarment  made  by  both  boards 
on  the  basis  of  those  allegations  of  the  complaint  on  which 
the  Administrator  sustained  his  burden  of  proof. 

We  note  also,  however,  that  the  Hearing  Board  stated 
its  opinion  that  respondent  was  not  truthful  in  the 
presentation  of  his  defense  to  counts  II  and  III.  The 
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Review  Board  consequently  recommended  disbarment  on 
the  basis  of  such  conduct  before  the  Hearing  Board.  In 
respect  to  count  II,  as  aforementioned,  the  Hearing  Board 
doubted  the  veracity  of  respondent’s  claim  that  he 
attempted  to  procure  Mrs.  Alavazo’s  signature  on  the  two 
documents  in  question  and  that  he  disbursed  $900  to  her 
through  Mr.  Pusateri  in  cash  in  1969.  Further,  the  Board 
doubted  the  authenticity  of  certain  accounting  notations 
alleged  by  respondent  to  have  been  made  contem¬ 
poraneously  with  the  payment  of  the  $900.  Similarly,  in 
defending  the  charge  of  count  III— that  he  failed  to  file  a 
petition  for  permanent  visa  on  behalf  of  a  client  after 
accepting  a  fee  to  do  so— respondent  offered,  and  then 
withdrew,  a  document  which  purported  to  be  the  original 
of  the  petition,  dated  February  1974.  The  Administrator 
then  had  it  admitted  into  evidence  and,  after  due 
consideration,  the  Hearing  Board  concluded  that  in  fact  it 
was  the  same  document  which,  on  March  11,  1975,  had 
been  submitted  to  the  inquiry  board  without  a  date; 
therefore,  the  “February  1974”  notation  must  have  been 
added  at  some  time  subsequent  to  March  1975. 

Although  an  attorney  can  be  tried  only  on  the  charges 
filed  against  him  (58  Ill.  2d  R.  753(b)),  the  giving  of  false 
testimony  demonstrates  a  further  unfitness  of  an  attorney 
to  practice  law.  (In  re  Eaton ,  14  Ill.  2d  338;  In  re 
Rosenberg ,  413  Ill.  567 ;  In  re  Certain  Attorneys,  351  Ill. 
206.)  In  determining  the  severity  of  the  discipline  to  be 
imposed,  we  cannot  ignore  this  highly  unprofessional 
conduct.  We  have  read  the  respondent’s  testimony  and 
have  examined  the  exhibits.  The  record  discloses  not  only 
the  devious  nature  of  respondent’s  conduct  in  dealing  with 
his  clients,  but  also  an  equally  deceptive  attitude  and 
conduct  before  the  Hearing  Board. 

The  charges  of  counts  I  and  II  have  been  established 
by  clear  and  convincing  evidence.  It  is  the  order  of  this 
court  that  the  respondent  be  disbarred. 

Respondent  disbarred. 
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(No.  49243.— Respondent  suspended.) 

In  re  BURTON  SHERRE,  Attorney,  Respondent. 

Opinion  filed  October  5,  1977. 

1.  DISCIPLINARY  PROCEEDINGS— a  criminal  conviction  is 
conclusive  on  the  question  of  an  attorney’s  guilt.  In  a  disciplinary 
proceeding,  a  criminal  conviction  is  conclusive  on  the  question  of  an 
attorney’s  guilt.  (P.  61.) 

2.  DISCIPLINARY  PROCEEDINGS— a  conviction  involving 
fraud  constitutes  moral  turpitude  that  warrants  disciplinary  action. 
An  attorney’s  conviction  of  an  offense  involving  fraud  constitutes 
moral  turpitude  and  warrants  disciplinary  action.  (P.  61.) 

3.  DISCIPLINARY  PROCEEDINGS— the  concern  of  the  courts 
in  attorney  discipline  is  to  protect  the  public,  maintain  professional 
integrity,  and  preserve  the  administration  of  justice  from  reproach. 
The  concern  of  the  courts  in  reviewing  attorney  disciplinary 
proceedings  is  with  protection  of  the  public,  maintaining  the 
integrity  of  the  profession,  and  preserving  the  administration  of 
justice  from  reproach.  (P.  62.) 

4.  DISCIPLINARY  PROCEEDINGS— a  3-year  suspension  is 
appropriate  where  an  attorney  is  convicted  of  mail  fraud  for  his  role 
as  attorney  in  a  fraudulent  insurance  scheme.  A  3-year  suspension 
from  the  practice  of  law  is  appropriate  where  an  attorney  is 
convicted  of  mail  fraud  for  his  role  in  a  fraudulent  insurance  scheme 
that  involved  the  potential  for  substantial  financial  loss  to  many 
investors,  and  where,  although  he  claims  he  merely  represented  the 
insurance  venture,  took  no  personal  profit  from  it  and  was  paid  only 
his  legal  fees,  the  evidence  indicates  that  he  was  aware  of  the 
misrepresentation  of  the  value  of  real  estate  held  in  trust  for  the 
insurance  company,  the  preparation  of  false  appraisal  letters,  balance 
sheets  and  financial  statements  in  connection  with  the  promotion  of 
the  company,  and  where  a  hearing  panel  finds  that  the  respondent 
was  not  candid  or  remorseful  when  he  appeared  before  it. 
(Pp.  57-62.) 

Disciplinary  proceeding. 

Mary  M.  Conrad,  of  Chicago,  for  the  Administrator  of 
the  Attorney  Registration  and  Disciplinary  Commission. 

Cornelius  Pitt,  of  Chicago,  for  respondent. 
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MR.  JUSTICE  UNDERWOOD  delivered  the  opinion 
of  the  court: 

On  May  26,  1976,  this  court,  acting  under  Rule  761 
(58  Ill.  2d  R.  761),  suspended  respondent,  Burton  Sherre, 
from  practicing  law  until  further  order.  The  ensuing 
disciplinary  proceedings  now  come  before  us  on  his 
exceptions  to  the  report  of  the  Review  Board  of  the 
Attorney  Registration  and  Disciplinary  Commission,  which 
affirmed  a  recommendation  by  the  hearing  panel  that 
respondent  be  disbarred. 

Respondent  was  found  guilty,  following  a  jury  trial  in 
the  United  States  District  Court  for  the  Northern  District 
of  Illinois,  Eastern  Division,  on  nine  counts  of  mail  fraud, 
five  of  which  were  reversed  in  post-trial  proceedings  and 
appeal.  The  convictions  on  counts  9,  10,  11  and  15  of  the 
indictment  were  affirmed  in  United  States  v.  Joyce  (7th 
Cir.  1974),  499  F.2d  9.  Respondent  was  given  a  six-month 
suspended  sentence,  fined  $1,000  (which  has  been  paid), 
and  placed  on  three  years’  probation. 

The  affirmed  counts  alleged  that  respondent,  Thomas 
E.  Joyce,  Harry  Wallace  and  Robert  L.  Ostrander  (defend¬ 
ants),  as  part  of  a  fraudulent  scheme,  organized  an 
insurance  company,  Global  Surplus  and  Excess  Limited 
(Global),  under  the  laws  of  the  Bahama  Islands  and 
thereafter  entered  into  a  trust  agreement  with  the  Cosmo¬ 
politan  National  Bank  of  Chicago  (Cosmopolitan),  known 
as  trust  No.  15385,  which  was  represented  to  have  been 
established  for  the  protection  and  benefit  of  United  States 
and  Canadian  policyholders  of  Global;  that  respondent  was 
designated  as  attorney  in  fact  for  the  trust  and  given  power 
of  direction  over  the  trust  on  behalf  of  the  policyholders, 
and  that  certain  real  estate  was  conveyed  into  the  trust.  An 
Illinois  corporation,  Global  Surplus  and  Excess  Limited  of 
Illinois,  was  organized  and  represented  to  be  a  holding 
company  for  the  trust  real  estate  and  a  wholly  owned 
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subsidiary  of  Global.  The  substance  of  other  allegations 
was  that  as  part  of  the  scheme  defendants  had  prepared  or 
secured  appraisal  letters  falsely  stating  the  value  of  the 
trust  real  estate  to  be  greater  than  its  actual  worth,  and 
had  prepared  false  balance  sheets  and  financial  statements 
misrepresenting  the  true  financial  condition  of  Global  and 
its  wholly  owned  subsidiary;  that  omitted  from  these 
documents  was  the  fact  that  the  trust  real  estate  was 
heavily  mortgaged;  and  that  defendants,  through  Cosmo¬ 
politan  or  otherwise,  circulated  these  materials,  including 
copies  of  the  trust  agreement,  to  various  State  departments 
of  insurance  and  insurance  agents  and  brokers  in  order  to 
induce  the  departments  to  approve,  and  agents  and  brokers 
to  place,  insurance  business  with  Global.  It  was  also  alleged 
that  defendants  had  converted  to  their  own  use  funds  on 
deposit  in  various  banks  and  represented  to  be  for  the 
benefit  of  Global’s  policyholders. 

Respondent  testified  before  the  panel  hearing  the 
disciplinary  complaint.  That  body  found  that  “[respond¬ 
ent  was  not  candid,  forthright  nor  remorseful  in  his 
testimony  before  the  Hearing  Board.”  His  version  of  the 
chain  of  events  was  that  Global  had  been  organized  by 
Joyce,  Wallace  and  Ostrander,  who  each  held  a  one-third 
interest,  that  those  individuals  had  secured  the  inflated 
appraisals  and  prepared  the  false  financial  statements  and 
balance  sheets;  that  respondent  had  simply  done  the  legal 
work  and  knew  nothing  of  the  misrepresentations;  that 
respondent  was  neither  an  officer  nor  stockholder  in 
Global  or  its  subsidiary,  and  stood  to  gain  nothing  from 
the  scheme  except  his  fees  as  an  attorney  amounting  to 
some  Si 6,000.  He  reiterated  his  belief  that  “I  acted  as  no 
more  than  any  responsible  attorney  would  do,”  and  had 
not  been  guilty  of  any  criminal  conduct. 

Respondent’s  position  is,  of  course,  in  fundamental 
conflict  with  the  fact  of  his  conviction  on  the  Federal 
charges.  In  discussing  the  evidence  in  that  case  as  it  related 
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to  respondent,  the  court  of  appeals  made  the  following 
observations: 

“Sherre  attempts  to  void  his  conviction  by 
claiming  a  lack  of  knowledge  during  his  associa¬ 
tion  with  Global.  The  evidence  refutes  this  claim. 
Sherre  was  centrally  involved  in  the  scheme,  since 
he  handled  most  of  the  correspondence  from 
Global’s  Chicago  office.  It  would  be  extra¬ 
ordinary  if  he  never  learned  what  was  going  on. 

This  does  not  mean  he  can  be  convicted  by 
association,  but  it  does  increase  the  significance 
of  any  evidence  tending  to  show  his  actual 
knowledge  of  the  scheme’s  nature. 

According  to  the  credited  testimony,  Sherre 
was  first  involved  in  this  scheme  in  May  1965.  On 
May  26,  he  was  at  a  meeting  with  Joyce, 
Ostrander  and  Wallace  and  a  Mrs.  Chambers. 
Joyce  told  the  others  that  he  would  place  certain 
property,  which  he  described  to  the  group  as 
worth  more  than  $750,000,  into  the  trust  fund  at 
Cosmopolitan.  In  Sherre ’s  presence,  he  then 
dictated  a  letter  describing  the  trust  property  as 
worth  $1,180,000.  In  the  presence  of  Sherre  and 
the  others,  Mrs.  Chambers  typed  the  letter  and 
signed  the  name  Raymond  Kusniar  to  it. 

A  Mrs.  Lewis  testified  that  in  November 
1965,  she  met  with  Sherre,  Joyce  and  Ostrander. 

She  warned  all  three  that  they  were  under 
government  scrutiny  and  that  there  was  particular 
concern  about  the  land  trust.  She  also  complained 
about  not  being  paid,  and  in  Sherre’s  presence, 
Joyce  told  her  that  Global  was  insolvent.  She 
responded  that  there  had  been  ‘several  occasions’ 
when  it  had  enough  money  to  pay  her. 

Sherre  had  the  power  of  direction  over  the 
trust  at  Cosmopolitan.  As  an  attorney,  he  must 
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have  known  that  Cosmopolitan,  as  trustee  of  an 
Illinois  land  trust,  was  completely  subject  to  his 
directions  on  behalf  of  Global,  and  had  no 
independent  power  to  protect  the  policyholders. 
Sherre  wrote  the  count  15  letter,  urging  brokers 
not  to  correspond  directly  with  Cosmopolitan, 
which  indicates  he  was  aware  that  Cosmopolitan 
would  not  support  Global’s  representations. 

The  evidence  concerning  Sherre ’s  involve¬ 
ment  justified  the  jury’s  conclusion  that  he 
participated  in  the  common  plan  to  defraud  with 
the  requisite  criminal  intent.”  499  F.2d  9,  21-22. 

We  would  add  that  among  other  letters  admitted  into 
evidence  in  the  disciplinary  hearing  is  one  written  by 
respondent  in  response  to  a  broker’s  inquiry  regarding  the 
trust,  in  which  respondent  confirms  the  existence  of  the 
trust  and  the  fact  that  its  corpus  was  valued  in  excess  of 
$500,000.  Additionally,  it  is  apparent  from  respondent’s 
testimony  that  he  had  known  Joyce,  who  had  been 
convicted  in  1963  or  1964  of  an  offense  involving  the 
misapplication  of  Federal  bank  funds,  for  many  years, 
officed  in  a  Chicago  “store  front”  building  in  the  vicinity 
of  Harlem  and  Higgins  leased  by  Joyce  and  did  a 
substantial  amount  of  legal  work  for  Joyce  and  various 
companies  owned  by  him  in  addition  to  those  involved 
here.  Among  those  was  Wor-Wid  Construction  Company. 
Respondent  testified  he  “probably  formed  the  corporation 
and  handled  all  the  contracts  and  all  the  closings,”  and 
that  Wor-Wid  was  dissolved  by  the  Secretary  of  State  in  “I 
think  1966.  Maybe  1965,”  but  that  the  mailed  notices 
regarding  dissolution  had  gone  to  Joyce  and  respondent 
had  no  knowledge  of  the  dissolution.  The  June  1966 
statements  of  Global’s  financial  condition,  which  respon¬ 
dent  admitted  he  read  and  which  were  distributed  by  him 
and  other  defendants,  listed  as  an  asset  1,000  shares  of 
Wor-Wid  valued  at  $200,000. 


Oct.  1977 


In  re  Sherre 


61 


This  court  has  repeatedly  held  a  criminal  conviction 
conclusive  on  the  question  of  a  respondent’s  guilt  [In  re 
Hutul  (1973),  54  Ill.  2d  209,  214;  In  re  Steinbrecher 
(1973),  53  Ill.  2d  413,  420;  In  re  Fumo  (1972),  52  Ill.  2d 
307,  309),  and  that  conviction  of  an  offense  involving 
fraud  constitutes  moral  turpitude  and  warrants  disciplinary 
action  [Fumo;  In  re  Gartland  (1970),  47  HI.  2d  177,  183). 
The  issue  before  us  is  the  nature  and  extent  of  that 
discipline. 

Respondent  urges  that  the  recommended  disbarment, 
concurred  in  by  all  participating  members  of  the  hearing 
panel  and  Review  Board,  is  unjustifiably  severe.  He  stresses 
that  there  have  been  no  other  complaints  regarding  his 
professional  conduct  since  his  admission  to  the  Illinois  bar 
in  1934,  and  calls  our  attention  to  his  four  years’  service 
with  the  armed  forces  and  the  fact  that  he  “presently 
holds  the  rank  of  Major,  U.  S.  Army,  Reserve  Retired.”  He 
emphasizes  that  no  agent,  broker  or  policyholder  suffered 
any  loss  from  the  fraudulent  operations,  that  he  was 
neither  an  officer  nor  stockholder  in  Global  and  that  his 
sole  benefit  from  the  project  was  compensation  for  his 
services  as  an  attorney.  It  is  apparent  that  the  Federal 
district  court  regarded  the  conduct  of  respondent’s  co¬ 
defendants  as  more  culpable  since  both  Joyce  and  Wallace 
received  one-year  imprisonment  sentences  in  contrast  to 
respondent’s  suspended  sentence,  fine  and  probation. 

Conceding  that  Joyce  and  Wallace  were  the  principal 
malefactors,  however,  does  not  absolve  respondent.  Wholly 
apart  from  the  conclusiveness  of  his  conviction  and  the 
opinion  of  the  court  of  appeals,  acceptance  of  respon¬ 
dent’s  assertions  that  he  was  totally  unaware  of  any 
improprieties  in  connection  with  the  real  estate  appraisals 
and  financial  statements  would  require  us  to  ascribe  to  him 
an  incredible  naivete.  While,  fortunately,  no  financial  loss 
appears  to  have  been  suffered  by  those  who  dealt  with 
Global,  the  fraudulent  scheme  in  which  respondent  was 
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convicted  of  participating  carried  with  it  the  potential  for 
substantial  loss  by  those  relying  on  the  false  information 
distributed  by  him  and  his  co-defendants.  In  that  sense  his 
conduct  can  be  considered  more  reprehensible  than  that  of 
the  lawyer  whose  misconduct  affects  only  a  single  client  or 
a  more  limited  number  of  persons. 

Our  concern  is  with  protection  of  the  public,  main¬ 
taining  the  integrity  of  the  profession  and  preserving  the 
administration  of  justice  from  reproach.  Those  objectives 
are  properly  served,  in  our  judgment,  by  respondent’s 
suspension  from  the  practice  of  law  for  a  period  of  three 
years  from  the  date  this  opinion  is  filed.  (In  re  Grossgold 
(1974),  58  Ill.  2d  9.)  It  is  so  ordered. 

Respondent  suspended. 


(No.  49255.— Judgment  affirmed.) 

THE  PEOPLE  cx  rel  THE  CITY  OF  URBANA,  Appellee, 
v.  HIRAM  PALEY,  Mayor,  Appellant. 

Opinion  filed  October  5,  1977. 

1.  CONSTITUTIONAL  LAW -taxation  for  other  than  public 
purposes  has  been  held  a  deprivation  of  property  without  due 
process  of  law.  The  imposition  of  a  tax  for  other  than  public 
purposes  has  been  held  to  be  a  deprivation  of  property  without  due 
process  of  law.  (P.  69.) 

2.  CONSTITUTIONAL  LAW-£/i*  1970  Constitution  restricts 
the  use  of  public  credit  and  funds  to  public  purposes.  Article  VIII, 
section  1(a),  of  the  1970  Constitution  provides  that  “[p]iiblic 
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funds,  property  or  credit  shall  be  used  only  for  public  purposes,” 
and  this  language  puts  the  same  restriction  on  the  use  of  public 
credit  as  is  placed  on  public  funds,  namely,  it  must  be  for  a  public 
purpose.  (P.  71.) 

3.  MUNICIPAL  CORPORATIONS—^  test  for  a  municipal 
bond  issue  challenged  as  an  improper  use  of  public  funds  and  credit 
is  whether  the  proceeds  are  intended  for  public  purposes.  Where  the 
issuance  of  municipal  bonds  to  finance  a  downtown  redevelopment 
project  is  challenged  as  an  unconstitutional  “taking  of  private 
property  for  a  private  use  and  the  expenditure  of  public  funds  and 
the  lending  of  public  credit  for  private  (as  opposed  to  public) 
purposes,”  the  resolution  of  this  challenge  depends  upon  whether  or 
not  the  use  to  which  the  city  intends  to  put  the  money  raised  by  the 
issuance  of  the  bonds  is  invested  with  a  public  purpose  (Ill.  Const. 
1970,  art.  VIII,  sec.  1(a)).  (P.  72.) 

4.  MUNICIPAL  CORPORATIONS—  municipal  bonds  must  be 
issued  for  a  public  purpose  whether  they  are  of  the  revenue  or 
general  obligation  type.  The  1970  Constitution  authorizes  the  use  of 
public  funds  and  credit  only  so  long  as  it  is  for  a  public  purpose  (Ill. 
Const.  1970,  art.  VIII,  sec.  1(a)),  and  this  restriction  applies  to  the 
issuance  of  either  revenue  or  general  obligation  bonds  by  a 
municipality.  (P.  73.) 

5.  MUNICIPAL  CORPORATIONS—  elimination  of  a  blighted 
area  is  a  proper  public  purpose  for  a  municipal  bond  issue.  The 
elimination  of  a  blighted  area  serves  the  public  purpose  that  is 
constitutionally  required  of  a  municipal  bond  issue  (Ill.  Const.  1970, 
art.  VIII,  sec.  1(a)),  whether  the  blight  results  from  physical 
conditions  or  unmarketability,  and  whether  the  goal  is  prevention  or 
elimination  of  the  blight.  (P.  73.) 

6.  MUNICIPAL  CORPORATIONS—  the  validity  of  a  municipal 
bond  issue  intended  to  eliminate  blight  is  not  affected  by  the 
ultimate  use  of  the  land  involved  or  its  sale  or  lease  to  private 
interests.  Municipal  bonds  whose  proceeds  are  to  be  used  to 
eliminate  urban  blight  are  considered  issued  for  public  purposes  as 
required  by  section  1(a)  of  article  VIII  of  the  1970  Constitution, 
regardless  of  the  use  to  which  the  land  involved  in  the  project  will 
subsequently  be  put  (including  nonresidential  development),  or 
whether  the  land  is  to  be  sold  or  leased  to  private  interests  for 
redevelopment  after  acquisition.  (Pp.  73-74.) 

7.  MUNICIPAL  CORPORATIONS—  stimulation  of  commercial 
redevelopment  in  a  decaying  downtown  area  is  a  valid  purpose  for 
which  a  municipality  may  issue  bonds.  A  municipality  may  validly 
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issue  its  general  obligation  bonds  for  a  project  to  promote  the 
commercial  redevelopment  of  a  decaying  downtown  area,  since  such 
a  project  satisfies  the  public-purpose  requirements  of  section  1  (a)  of 
article  VIII  of  the  1970  Constitution  and  the  due  process  clause,  and 
since  a  project  satisfying  these  requirements  need  not  be  limited  to 
areas  where  crime,  vacancy,  or  physical  decay  produce  undesirable 
living  conditions  or  imperil  public  health,  but  may  be  intended  to 
stimulate  commercial  growth  and  remove  economic  stagnation. 
(Pp.  74-75.) 

8.  CONSTITUTIONAL  LAW— the  application  of  public  funds 
to  a  public  purpose  is  not  invalidated  by  incidents  of  private  benefit. 
There  is  no  constitutional  prohibition  against  the  use  of  public  funds 
which  inure  to  the  benefit  of  private  interests,  so  long  as  the  money 
is  utilized  for  a  public  purpose.  (P.  76.) 

9.  MUNICIPAL  CORPORATIONS— a  bond  issue  to  finance  a 
city’s  redevelopment  project  is  not  invalid  for  the  city’s  continued 
participation  in  the  project  or  its  collaboration  with  private 
developers.  A  municipal  bond  issue  is  not  invalid  by  reason  of  the 
city’s  role  in  a  downtown  redevelopment  project  under  ordinances 
giving  it  the  power  to  manage  and  contract  to  improve  the  property 
acquired  and  to  borrow  funds  for  the  project,  and  such  a  bond  issue 
may  not  be  successfully  attacked  as  an  invalid  collaboration  with 
private  developers  resulting  in  private  benefit,  or  because  of  the 
city’s  planned  continued  participation  in  the  project.  (Pp.  75-77.) 

10.  MANDAMUS— a  mandamus  action  to  compel  the  execution 
of  municipal  bonds  for  a  redevelopment  project  does  not  raise  issues 
of  the  use  of  eminent  domain  to  acquire  property  for  the  project. 
The  question  of  the  propriety  of  eminent  domain  as  a  means  to 
acquire  property  for  a  downtown  redevelopment  project  is  not 
relevant  in  a  mandamus  action  brought  to  compel  a  city  mayor  to 
execute  general  obligation  municipal  bonds  authorized  by  ordinance 
for  such  a  project,  where  the  mayor  has  challenged  the  validity  of 
the  bond  issue  on  constitutional  grounds.  (P.  77.) 

11.  EMINENT  DOMAIN— a  challenge  to  the  taking  of  land  by 
eminent  domain  is  properly  raised  by  the  owner  of  the  land  taken. 
The  issue  of  the  necessity  to  take  a  particular  quantity  of  land,  as 
well  as  other  traditional  eminent  domain  issues,  is  properly  raised  by 
the  owner  of  the  property  to  be  taken.  (Pp.  7  7-78.) 

12.  MANDAMUS—  mandamus  may  issue  to  compel  a  mayor  to 
execute  municipal  bonds  authorized  by  ordinance  for  a  downtown 
redevelopment  project.  Mandamus  may  issue  to  compel  a  mayor  to 
perform  the  ministerial  act  of  signing  bonds  and  attaching  interest 
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coupons  in  connection  with  a  bond  issue  that  has  been  authorized 
by  city  ordinance  for  a  project  of  downtown  redevelopment  that  is 
found  to  be  constitutionally  valid  as  serving  a  public  purpose  (Ill. 
Const.  1970,  art.  VIII,  sec.  1(a)).  (P.  78.) 

Appeal  from  the  Circuit  Court  of  Champaign  County, 
the  Hon.  Birch  E.  Morgan,  Judge,  presiding. 

Harvey  Schwartz,  of  Schwartz  &:  Zaban,  of  Chicago, 
for  appellant. 

Jack  Waaler,  City  Attorney,  of  Urbana,  and  Ross, 
Hardies,  O’Keefe,  Babcock  8c  Parsons,  of  Chicago  (R. 
Marlin  Smith  and  Jeffrey  R.  Ladd,  of  counsel),  for 
appellee. 

MR.  JUSTICE  RYAN  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  by  Hiram  Paley,  the  mayor  of  the 
city  of  Urbana,  from  a  judgment  of  the  circuit  court  of 
Champaign  County  in  a  mandamus  proceeding  brought  on 
behalf  of  the  city  against  the  mayor.  The  action  was 
instituted  in  response  to  the  mayor’s  refusal  to  execute 
certain  general  obligation  bonds  and  interest  coupons 
authorized  by  the  Urbana  city  council  for  the  purpose  of 
acquiring  a  parcel  of  land  as  part  of  an  urban  development 
program.  The  mayor,  in  a  letter  to  the  city  council, 
explained  that  he  refused  to  sign  the  bonds  because  their 
issuance  for  the  purpose  contemplated  would  violate  the 
Constitution  of  the  State  of  Illinois  in  that  it  “would 
constitute  the  taking  of  private  property  for  a  private  use 
and  the  expenditure  of  public  funds  and  the  lending  of 
public  credit  for  private  (as  opposed  to  public)  purposes.” 
The  circuit  court  disagreed  and,  on  the  basis  of  the 
pleadings  and  a  stipulation  of  fact,  granted  the  mandamus 
requested  on  behalf  of  the  city.  The  mayor  appealed  to  the 
appellate  court,  and  the  cause  was  transferred  to  this  court 
pursuant  to  our  Rule  302(b)  (58  Ill.  2d  R.  302(b)). 
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Both  parties  to  this  dispute  agree  that  by  1974  the 
central  business  area  of  the  city  of  Urbana  suffered  from  a 
serious  case  of  urban  blight.  The  symptoms  were  general 
economic  deterioration  and  a  proliferating  number  of 
vacant  buildings  and  buildings  with  structural  and  mechan¬ 
ical  infirmities.  The  city,  in  an  effort  to  arrest  the  spread 
of  blight  in  downtown  Urbana,  authorized  Arthur  Rubloff 
and  Co.  to  study  the  business  area  and  make  recommenda¬ 
tions.  The  Rubloff  report  concluded  that  a  commercial 
renewal  project  must  be  undertaken  to  prevent  any  further 
deterioration.  In  the  absence  of  such  a  project,  “properties 
will  continue  to  decline  in  economic  value,  more  stores 
will  become  vacant,  and  the  ***  area  will  continue  to 
change  from  a  retail  area  to  a  service  area.  Little  new 
construction  will  occur,  although  financial  institutions  and 
government  offices  may  expand  and  upgrade  facilities  as 
needed.  In  time,  tax  revenues  from  the  Downtown  will  be 
less  than  the  cost  of  services  to  the  area,  meaning  increased 
Real  Estate  taxes.”  Further,  the  report  recommended  that, 
to  make  the  project  economically  feasible,  the  city  should 
play  an  active  role  in  its  implementation.  We  might  note 
here  that  the  authority  of  the  city,  as  a  home  rule  unit,  to 
undertake  a  program  of  urban  redevelopment  is  not  in 
dispute  herein,  having  been  conceded  by  both  parties.  (See 
also  City  of  Urbana  v.  Houser,  67  Ill.  2d  268.)  We  are 
not,  therefore,  called  upon  in  this  case  to  assess  the 
propriety  of  the  city’s  objective,  but  rather  to  determine 
the  constitutional  validity  of  the  means  used  by  the  city  to 
achieve  that  end. 

The  Rubloff  report  appraised  and  enthusiastically 
approved  a  redevelopment  plan  proposed  by  a  local 
developer,  Broadway  Development  Corporation.  The  plan, 
in  brief,  calls  for  the  expansion  of  Lincoln  Square  Mall,  an 
existing  shopping  facility,  by  constructing  an  adjacent 
commercial  center  with  space  for  a  retail  area,  offices,  and 
a  bank.  Moreover,  as  stated  in  the  report: 
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“The  proposal  contains  as  a  key  element  the  participation 
of  the  City  in  the  total  redevelopment  program;  the  City 
is  to  acquire  the  land  necessary  for  the  development, 
make  street  alterations  and  other  public  improvements, 
and  provide  parking  facilities.” 

Subsequent  to  receipt  of  the  Rubloff  report,  the 
Urbana  city  council  passed  a  series  of  ordinances  to 
implement  the  recommendations  of  the  report  and  the 
proposed  redevelopment  plan  or  one  similar  to  it,  though 
no  particular  developer  has  yet  been  chosen.  The  first  of 
these  was  Ordinance  No.  7374—70,  adopted  on  May  1, 
1974.  Section  5  of  the  ordinance  enumerates  the  powers 
which  the  city  council  may  choose  to  exercise  in  carrying 
out  the  redevelopment  plan: 

“(A)  To  approve  all  development  and  redevelopment 
proposals  for  business  districts  created  in  the  City  of 
Urbana  pursuant  to  this  ordinance. 

(B)  To  exercise  the  power  of  eminent  domain  for 
the  acquisition  of  real  and  personal  property  for  the 
purpose  of  implementing  a  development  or  redevelop¬ 
ment  plan  for  such  business  district  or  a  development  or 
redevelopment  project  for  which  provision  is  made  in 
such  a  plan. 

(C)  To  acquire,  manage,  convey  or  otherwise  dis¬ 
pose  of  real  and  personal  property  acquired  pursuant  to 
the  provisions  of  a  development  or  redevelopment  plan. 

(D)  To  apply  for  and  accept  capital  grants  and 
loans  from  the  United  States  and  the  State  of  Illinois,  or 
any  instrumentality  of  the  United  States  or  the  State,  for 
business  district  development  and  redevelopment. 

(E)  To  borrow  funds  as  it  may  be  deemed  necessary 
for  the  purpose  of  business  district  development  and 
redevelopment,  and  in  this  connection  issue  such  general 
obligation  or  revenue  bonds  as  it  shall  be  deemed 
necessary,  subject  to  such  limitations  as  the  General 
Assembly  of  the  State  of  Illinois  may  hereafter  impose 
pursuant  to  Section  6(k)  of  Article  VII  of  the  1970 
Constitution  of  the  State  of  Illinois. 

(F)  To  enter  into  contracts  with  any  public  or 
private  agency  or  person  for  the  purpose  of  business 
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district  development  and  redevelopment. 

(G)  To  sell,  trade,  or  improve  such  real  property  as 
may  be  acquired  in  connection  with  business  district 
development  and  redevelopment  plans  and  to  provide  by 
ordinance  for  the  procedures  that  shall  be  employed  in 
the  sale  or  trade  of  any  such  real  estate. 

(H)  To  employ  all  such  persons  as  may  be  necessary 
for  the  planning,  administration  and  implementation  of 
business  district  plans. 

(I)  To  expend  such  public  funds  as  may  be  neces¬ 
sary  for  the  planning,  execution  and  implementation  of 
the  business  district  plans. 

(J)  To  establish  by  ordinance  or  resolution  proce¬ 
dures  for  the  planning,  execution  and  implementation  of 
business  district  plans.” 

The  final  ordinance  in  the  series  was  No.  7475—104, 
adopted  on  June  2,  1975.  That  ordinance  provided  for  the 
borrowing  of  $40,000  for  the  purpose  of  acquiring  a 
specified  parcel  of  land  for  redevelopment.  In  evidence  of 
that  indebtedness,  the  ordinance  provided  for  the  issuance 
of  eight  general  obligation  municipal  bonds,  each  of  the 
denomination  of  $5,000  and  bearing  interest  at  the  rate  of 
5%.  Each  bond  further  recites  that  “[f]or  the  prompt 
payment  of  this  bond,  both  principal  and  interest,  as 
aforesaid,  at  maturity,  and  the  levy  of  taxes  sufficient  for 
that  purpose,  the  full  faith,  credit  and  resources  of  said 
City  are  hereby  irrevocably  pledged.”  The  subsequent 
refusal  of  the  mayor  to  sign  these  bonds  led  to  the 
mandamus  action  which  is  the  subject  of  this  appeal. 

As  aforementioned,  we  are  concerned  in  this  case  with 
the  method  chosen  by  the  city  to  assist  in  the  redevelop¬ 
ment  of  the  downtown  area.  More  specifically,  we  must 
decide  upon  the  constitutionality  of  the  financing  scheme 
employed  to  raise  money  for  land  acquisition.  The  mayor 
argues  that  the  issuance  of  general  obligation  bonds  to 
finance  the  proposed  development  is  a  violation  of  both 
the  due  process  clauses  of  the  Federal  and  State  constitu¬ 
tions  and  section  1(a)  of  article  VIII  of  the  Illinois 
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Constitution,  which  provides: 

“Public  funds,  property  or  credit  shall  be  used  only 
for  public  purposes.” 

It  has  long  been  held  that  the  imposition  of  a  tax  for 
other  than  a  public  purpose  constitutes  a  violation  of  the 
due  process  clause  of  the  fourteenth  amendment  to  the 
Federal  Constitution  ( Green  v.  Frazier ,  253  U.S.  233,  64 
L.  Ed.  878,  40  S.  Ct.  499),  and  of  the  Illinois  Constitution 
of  1870  ( Cremer  v.  Peoria  Housing  Authority ,  399  Ill. 
579).  In  Schuler  v.  Board  of  Education,  370  Ill.  107,  109, 
the  court  stated:  “We  have  expressly  decided  that  the 
application  of  tax  money  for  other  than  public  purposes  is 
a  deprivation  of  property  without  due  process  of  law.” 
The  court  cited  Robbins  v.  Kadyk,  312  Ill.  290,  which 
repudiated  a  due  process  attack  on  a  bond  issue  to  Finance 
construction  of  a  community  building  because  such 
construction  was  for  a  public  purpose. 

In  addition  to  the  due  process  restriction,  article  IV, 
section  20,  of  the  Illinois  Constitution  of  1870  contained 
the  following  specific  limitation: 

“The  State  shall  never  pay,  assume  or  become 
responsible  for  the  debts  or  liabilities  of,  or  in  any  manner 
give,  loan  or  extend  its  credit  to,  or  in  aid  of  any  public  or 
other  corporation,  association  or  individual.” 

It  has  been  suggested  that  such  limitations  found  in  State 
constitutions  are  not  intended  to  be  coextensive  with  the 
public-purpose  limitation  of  the  fourteenth  amendment 
but  are  specific  limitations  not  satisfied  solely  by  the 
finding  of  a  public  purpose  to  be  served  by  the  questioned 
project.  See  Comment,  State  Constitutional  Provisions 
Prohibiting  the  Loaning  of  Credit  to  Private  Enterprise— A 
Suggested  Analysis,  41  U.  Colo.  L.  Rev.  135  (1969),  and 
Willatt,  Constitutional  Restrictions  on  Use  of  Public 
Money  and  Public  Credit,  38  Tex.  BarJ.  413  (1975). 

This  court,  however,  has  not  given  an  expansive 
interpretation  to  the  limitations  of  article  IV,  section  20, 
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but  has  held  that  this  section  does  not  prohibit  the 
appropriation  of  State  funds  to  private  corporations  or 
individuals  where  the  money  appropriated  is  to  be  spent 
for  a  public  purpose.  (Poole  v.  City  of  Kankakee ,  406  Ill. 
521,  531;  Cremer  v.  Peoria  Housing  Authority,  399  Ill. 
579,  587 \  People  ex  rel.  McDavid  v.  Barrett,  370  Ill.  478; 
Hagler  v.  Small,  307  Ill.  460.)  In  Fairhank  v.  Stratton,  14 
Ill.  2d  307,  the  purchase  by  the  State  of  a  $25  million 
revenue  bond  issue  of  the  Metropolitan  Fair  and  Expedi¬ 
tion  Authority  was  approved.  This  court  stated: 

“The  transaction  in  question  involves  only  a 
purchase  or  loan.  There  is  a  loan  of  State  funds, 
not  of  State  credit.  The  State  is  not  undertaking 
to  become  a  surety  or  guarantor  of  payment  of 
the  bonds.  It  would  be  in  the  position  of  a 
creditor,  rather  than  that  of  a  debtor  which  arises 
upon  a  loan  of  credit.”  (14  El.  2d  307,  315.) 

In  Continental  Illinois  National  Bank  &  Trust  Co.  v. 
Illinois  State  Toll  Highway  Com.,  42  Ill.  2d  385,  the  court 
approved  an  appropriation  of  money  from  the  Road  Fund 
to  the  Elinois  State  Toll  Highway  Authority  for  the 
payment  of  “ordinary  and  contingent  expenses”  necessary 
to  finance  certain  studies.  The  act  in  that  case  provided  for 
the  repayment  of  this  money  to  the  State  Treasurer.  This 
was  held  to  be  a  loan  of  money  and  not  a  violation  of 
section  20.  The  court  stated  that  the  purpose  of  section  20 
is  to  prohibit  the  State  from  contracting  debts  as  a 
guarantor  or  a  surety,  so  as  to  protect  the  State  from 
incurring  an  excessive  public  indebtedness.  (42  Ill.  2d  385, 
403.)  In  People  ex  rel.  City  of  Salem  v.  McMackin,  53  Ill. 
2d  347,  after  reviewing  the  decisions  of  this  court 
construing  article  IV,  section  20,  the  court  in  summary 
stated:  “The  only  constitutional  prohibition  is  against  the 
State  contracting  debts  as  a  guarantor  or  surety  and,  in 
essence,  loaning  its  credit  to  others.”  53  El.  2d  347,  359. 
There  is  a  substantial  difference  between  the  language 
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of  article  VIII,  section  1(a),  of  the  1970  Constitution  and 
that  of  article  IV,  section  20,  of  the  1870  Constitution. 
The  language  of  the  latter  appears  as  an  absolute  prohibi¬ 
tion  against  extending  the  State’s  credit  regardless  of  the 
purpose  for  which  it  is  extended.  However,  the  language  of 
article  VIII,  section  1(a),  of  the  1970  Constitution  puts 
the  same  restriction  on  the  use  of  public  credit  as  is  placed 
on  the  use  of  public  funds;  that  is,  it  must  be  for  a  public 
purpose.  It  would  therefore  appear  that  the  restriction 
heretofore  placed  on  the  use  of  public  credit,  as  summa¬ 
rized  in  McMackin,  is  no  longer  valid. 

In  explaining  section  1  of  the  proposed  finance  article 
of  the  1970  Constitution,  now  found  in  article  VIII, 
section  1(a),  Delegate  Cicero  stated  to  the  constitutional 
convention: 

“The  first  sentence  of  this  section  is  intended 
explicity  to  reaffirm  the  general  rule  that  public  monies 
cannot  be  taken  or  applied  for  private  purposes  but  can 
only  be  applied  to  public  purposes.  Indeed,  there  are 
many  holdings  in  this  state  and  others  that  affirm  that 
general  rule  and  provide  that  to  use  public  monies  for 
private  purposes  is  a  violation  of  due  process. 

***  We  intend  this  provision  to  allow  the  state’s 
credit  to  be  used  to  guarantee  debts  of  local  governments, 
for  example,  to  allow  the  state  to  enter  into  arrangements 
with  development  corporations,  other  types  of  nongov¬ 
ernmental  corporations,  so  long  as  public  purposes  are 
served  thereby. 

It  is  the  feeling  of  the  committee  that  in  the  age  we 
live  in  many  of  these  types  of  enterprises  are  going  to  be 
undertaken,  as  they  are  at  the  present  time,  through 
various  types  of  ventures— cooperative  ventures— between 
nongovernmental  corporations  and  state  or  local  govern¬ 
ments;  and  this  is  intended  to  allow  that  type  of  thing  so 
long  as  a  public  purpose  is  served.”  2  Record  of 
Proceedings,  Sixth  Illinois  Constitutional  Convention  869 
(hereinafter  cited  as  Proceedings). 

Also  Delegate  Cicero,  in  continuing  his  explanation  of 
the  proposed  language  of  the  new  constitution,  stated: 
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“It  may  broaden  the  present  law  ***.  It  is  intended  to 
remove  any  question  of  the  right  of  the  state  to  loan  or 
extend  its  credit  in  aid  of  a  public  purpose.”  2  Proceed¬ 
ings  870. 

The  report  of  the  committee  on  Revenue  and  Finance 
of  the  constitutional  convention,  upon  submitting  its 
proposal  to  the  convention,  explained  the  language  that  is 
now  article  VIII,  section  1(a),  as  follows: 

“The  first  sentence  limits  the  use  of  public  funds, 
property  and  credit  to  a  public  purpose.  It  permits  the 
state  and  its  political  subdivisions  to  enter  into  financial 
arrangements  with  governmental  or  non-governmental 
organizations  whenever  a  public  purpose  will  be  served 
thereby.”  (7  Proceedings  2009.) 

Under  the  heading  “Present  Provisions  and  Reasons  for 
Change,”  the  committee  report  continues: 

“Article  IV,  Section  20,  of  the  present  constitution 
prohibits  the  state  from  assuming  the  debts  of  or  loaning 
credit  to  any  public  or  private  corporation  or  individual. 

***  The  proposed  language  removes  the  prohibition 
against  assuming  debts  or  loaning  credit  and  substitutes 
the  public  purpose  test.”  7  Proceedings  2010. 

Any  distinction  between  the  restriction  on  the 
expenditure  of  public  funds  and  the  extension  of  State 
credit  that  existed  under  the  1870  Constitution  has  thus 
been  abolished  by  the  1970  Constitution,  and  the  public- 
purpose  test  that  heretofore  satisfied  the  due  process 
requirement  and  the  1870  constitutional  requirement  for 
the  expenditure  of  public  funds  will  also  satisfy  the 
constitutional  requirement  of  article  VIII,  section  1(a), 
concerning  the  use  of  public  credit.  Our  decision  in  this 
case,  therefore,  depends  upon  whether  or  not  the  use  to 
which  the  city  intends  to  put  the  money  raised  by  issuance 
of  the  bonds  in  question  is  invested  with  a  public  purpose. 
If  it  is,  then  there  has  been  no  violation  of  either  the  due 
process  clause  or  article  VIII,  section  1(a),  of  the  Illinois 
Constitution  of  1970. 
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We  might  note  here  the  attempt  of  the  mayor  to 
characterize  as  critical  the  distinction  between  general 
obligation  bonds  and  revenue  bonds.  The  mayor  submits 
that  because  certain  cases  have  suggested  that  revenue 
bonds,  unlike  general  obligation  bonds,  are  not  a  pledge  of 
the  credit  of  the  issuing  authority  (see,  e.g.,  People  ex  rel. 
City  of  Salem  v.  McMackin,  53  Ill.  2d  347,  and  Bowes  v. 
Howlett ,  24  Ill.  2d  545),  it  follows  that  cases  which  have 
evaluated  allegations  of  public  purpose  in  relation  to 
revenue  bonds  are  not  appropriate  for  consideration 
herein.  We  believe  this  contention  to  be  illogical.  The 
perceived  distinction  between  the  two  types  of  bonds 
would  be  relevant  only  if  the  constitutional  restriction 
against  extending  credit  were  separate  and  distinct  from 
and  more  extensive  than  the  public-purpose  requirements 
of  the  due  process  clause.  (See  41  U.  Colo.  L.  Rev.  135, 
143.)  Article  VIII,  section  1(a),  however,  authorizes  the 
expenditure  of  public  funds  and  credit  so  long  as  it  is  for  a 
public  purpose.  Our  present  constitution  contains  no  other 
specific  limitations,  and,  as  noted,  it  appears  from  the 
constitutional  debates  that  no  other  limitations  were 
intended.  At  issue  in  this  case,  then,  is  not  the  existence  of 
a  pledge  of  credit,  but  rather  the  nature  of  the  ultimate 
purpose  for  which  money  is  spent  or  credit  is  pledged  or 
extended.  A  public  purpose  insulates  the  bonds  from 
constitutional  attack,  whether  they  be  general  obligation 
or  revenue  bonds. 

It  is  well  established  that  the  elimination  of  a  blighted 
area  is  itself  a  public  purpose,  whether  its  characterization 
as  blighted  results  from  its  physical  condition  or  its 
unmarketability.  [People  ex  rel.  Gutknecht  v.  City  of 
Chicago ,  414  Ill.  600.)  This  is  no  less  true  when  the 
purpose  of  the  municipality  is  the  prevention,  rather  than 
elimination,  of  blight  which  has  not  yet  begun  or  which, 
though  begun,  has  not  yet  reached  its  apex.  [People  ex  rel. 
Gutknecht  v.  City  of  Chicago ,  3  Ill.  2d  539.)  Furthermore, 
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this  is  not  altered  by  the  use  to  which  the  land  will 
subsequently  be  put,  including  nonresidential  development 
( People  ex  rel.  Adamowski  v.  Chicago  Land  Clearance 
Com.,  14  Ill.  2d  74),  or  sale  or  lease  to  private  interests  for 
redevelopment  after  acquisition  [People  ex  rel.  Gutknecht 
v.  City  of  Chicago,  414  Ill.  600;  Zurn  v.  Chicago,  389  Ill. 
114). 

In  the  case  at  bar,  of  course,  we  are  concerned  with 
commercial  redevelopment  undertaken  to  eradicate 
present  blight  involving  both  structural  infirmity  and 
economic  deterioration,  and  to  forestall  its  inevitable 
proliferation;  this  is  clearly  within  the  purview  of  the 
above  authorities.  Assuming  that  the  recommendations  of 
the  Rubloff  report  are  followed,  the  land,  once  acquired 
by  the  city  and  made  ready  for  development,  will  be  leased 
to  private  interests;  this,  as  previously  indicated,  is  also 
consistent  with  the  public-purpose  doctrine.  Undeniably, 
the  emphasis  of  the  city’s  plan  is  upon  the  economic 
revitalization  of  downtown  Urbana  rather  than  the 
physical  removal  of  substandard  structures.  In  no  way, 
however,  does  this  diminish  its  public-purpose  nature.  In 
People  ex  rel.  City  of  Salem,  v.  McMackin,  53  Ill.  2d  347, 
we  upheld  a  statute  (Ill.  Rev.  Stat.  1971,  ch.  24,  par. 
11—74—3)  whose  stated  objective  was  “to  reduce  condi¬ 
tions  of  unemployment  and  the  evils  attendant  thereto, 
and  to  encourage  the  increase  of  industry  within  the 
State.”  (53  Ill.  2d  347,  354.)  We  indicated  that  the  fact 
that  the  statute  provided  an  impetus  to  economic  develop¬ 
ment  satisfied  the  requirement  of  public  purpose.  Simi¬ 
larly,  in  the  case  at  bar,  the  city’s  determination  to 
promote  the  commercial  rebirth  of  its  downtown  area  is  a 
public  purpose  satisfying  the  requirements  of  article  VIII, 
section  1(a),  and  the  due  process  clause.  In  so  holding, 
today’s  decision  denotes  that  the  application  of  the 
public-purpose  doctrine  to  sanction  urban  redevelopment 
can  no  longer  be  restricted  to  areas  where  crime,  vacancy, 
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or  physical  decay  produce  undesirable  living  conditions  or 
imperil  public  health.  Stimulation  of  commercial  growth 
and  removal  of  economic  stagnation  are  also  objectives 
which  enhance  the  public  weal.  Accord,  Prince  George's 
County  v.  Collington  Crossroads ,  Inc.  (1975),  275  Md. 
171,  339  A. 2d  278; Levin  v.  Township  Committee  (1971), 
57  N.J.  506,  274  A. 2d  1;  Yonkers  Community  Develop¬ 
ment  Agency  v.  Morris  (1975),  37  N.Y.2d  478,  335 
N.E.2d  327;  Schenck  v.  Pittsburgh  (1950),  364  Pa.  31,  70 
A. 2d  612;  Romeo  v.  Cranston  Redevelopment  Agency 
(1969),  105  R.I.  651,  254  A.2d  426.  Contra,  the  Florida 
position  expressed  in  Baycol,  Inc.  v.  Downtown  Develop¬ 
ment  Authority  (Fla.  1975),  315  So.  2d  451,  and 
Grubstein  v.  Urban  Renewal  Agency  (Fla.  1959),  115  So. 
2d  745,  which  require  proof  that  crime  and  disease  infest 
the  area  to  be  redeveloped. 

The  mayor  contends,  however,  that  even  though  the 
proposed  redevelopment  will  serve  the  public  health  and 
welfare,  it  does  not  fulfill  the  requirements  of  public 
purpose  because  it  is  merely  a  collaboration  between  the 
city  and  a  private  developer  to  take  property  from  one 
individual  and  give  it  to  another  in  a  scheme  “designed  to 
bring  financial  reward  to  private  developers.”  We  have 
frequently  defined  the  law  on  this  issue,  most  recently  in 
People  ex  rel.  City  of  Salem  v.  McMackin ,  53  Ill.  2d  347, 
355,  359: 

“We  have  held  on  a  number  of  occasions  that 
if  the  principal  purpose  and  objective  in  a  given 
enactment  is  public  in  nature,  it  does  not  matter 
that  there  will  be  an  incidental  benefit  to  private 
interests.  (E.g.,  People  ex  rel.  Adamowski  v. 
Chicago  Railroad  Terminal  Authority  (1958),  14 
Ill.  2d  230,  236;  People  ex  rel.  Gutknecht  v.  City 
of  Chicago  (1953),  414  Ill.  600,  611,  612;  Poole 
v.  City  of  Kankakee  (1950),  406  Ill.  521,  530; 
Cremer  v.  Peoria  Housing  Authority  (1948),  399 
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*  *  * 

We  have  indicated  that  there  is  no  constitutional 
prohibition  against  the  use  of  public  funds  which 
inure  to  the  benefit  of  private  interests,  so  long  as 
the  money  is  utilized  for  a  public  purpose.” 

The  above  is  no  more  than  a  statement  of  a  widely 
accepted  rule  of  law.  (See,  e.g.,  Berman  v.  Parker  (1954), 
348  U.S.  26,  33-34,  99  L.  Ed.  27,  38,  75  S.  Ct.  98,  102-03; 
Bay  col,  Inc .  v.  Downtown  Development  Authority  (Fla. 
1975),  315  So.  2d  451,  455-56;  State  ex  rel.  Atkinson  v. 
Planned  Industrial  Expansion  Authority  (Mo.  1975),  517 
S.W.2d  36,  45 \  Levin  v.  Township  Committee  (1971),  57 
N.J.  506,  543-45,  274  A. 2d  1,  21-22;  Yonkers  Community 
Development  Agency  v.  Morris  (1975),  37  N.Y.2d  478, 
482,  335  N.E.2d  327,  331.)  It  is  apparent  that  the  city  of 
Urbana  intends  to  undertake  the  redevelopment  in  ques¬ 
tion  primarily  for  the  purpose  of  revitalizing  an  economi¬ 
cally  stagnant  downtown  area.  The  purpose  of  the  project 
is  therefore  clearly  and  predominantly  a  public  purpose, 
and  the  benefit  reaped  by  private  developers  is  merely  an 
inevitable  incident  thereto.  Consequently,  on  the  basis  of 
McMackin  and  the  other  authorities  cited  above,  the 
mayor’s  objection  to  the  private  benefit  which  will  result 
from  the  proposed  redevelopment  is  without  merit. 

The  mayor  also  takes  exception  to  what  he  calls  the 
city’s  “proposed  continued  participation  in  the  project,” 
as  indicated  by  the  above-quoted  ordinance  No.  7374—70. 
Specifically,  the  mayor  protests  the  city’s  power  to 
manage  acquired  property  (granted  in  paragraph  (C)  of  the 
ordinance  as  an  alternative  to  conveyance  or  other 
disposition  of  the  property),  to  borrow  funds  f^r  the 
purpose  of  redevelopment  (this  is  part  of  the  bond-issue 
provision  of  paragraph  (E)),  and  to  contract  to  improve 
acquired  property  (paragraphs  (F)  and  (G)).  The  mayor 
characterizes  the  potential  use  of  these  powers  as  effecting 


Oct.  1977  People  ex  rel.  City  of  Urbana  v.  Paley  77 


a  real  estate  development  partnership  between  the  city  and 
private  business  interests,  using  public  funds.  We  con¬ 
sidered  just  such  an  argument  in  McMackin.  The  legislation 
at  issue  in  that  case  granted  municipalities,  inter  alia,  the 
power  to  rent  or  lease  an  acquired  industrial  project  (again 
as  an  alternative  to  sale  and  conveyance),  the  power  to 
issue  bonds  to  finance  needed  work  on  a  project,  and  the 
power  to  improve  an  industrial  project.  Respondent 
therein,  the  mayor  of  Salem,  contended  that  the  statute 
violated  public  policy  by  authorizing  a  municipality  to 
engage  in  the  real  estate  business  in  competition  with 
private  enterprise.  We  found  that  to  be  “an  unreal  analysis 
of  the  results  under  the  Act”  (53  Ill.  2d  347,  367),  and 
rejected  the  contention.  (See  also  Poole  v.  City  of 
Kankakee,  406  Ill.  521,  529.)  In  the  present  case  the 
identical  powers  are  complained  of,  and  we  again  reject  the 
contention  that  their  exercise  would  result  in  the  munici¬ 
pality’s  participation  in  private  enterprise. 

Finally,  the  mayor  alleges  that  the  amount  of  prop¬ 
erty  the  city  intends  to  acquire  is  more  than  necessary  for 
the  contemplated  purpose,  and  so  the  taking  of  this 
property  would  be  an  abuse  of  the  city’s  eminent  domain 
power.  Obviously,  that  question  is  not  before  us  at  this 
time.  We  are,  quite  simply,  only  concerned  in  this  case 
with  the  refusal  of  the  mayor  to  execute  certain  bonds 
because  he  doubted  the  constitutional  validity  of  financing 
commercial  redevelopment  through  the  issuance  of  general 
obligation  bonds.  We  are  not  concerned  with  an  exercise  of 
the  power  of  eminent  domain;  there  has,  as  yet,  been  no 
eminent  domain  proceeding,  and  may  not  be  if  the  city 
council  is  able  to  otherwise  acquire  the  necessary  land.  The 
bond  ordinance,  in  fact,  which  describes  the  desired  parcel, 
states  that  the  bond  issue  is  needed  to  finance  the  purchase 
of  the  property.  Moreover,  if  indeed  the  city  does  exercise 
its  eminent  domain  power,  the  issue  of  the  necessity  to 
take  a  particular  quantity  of  land,  as  well  as  other 
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traditional  eminent  domain  issues,  would  be  properly 
raised  not  by  the  mayor  but  by  the  owner  of  the  property 
to  be  taken.  29A  C.J.S.  Eminent  Domain  sec.  95  (1965). 

In  summary,  then,  the  urban  redevelopment  planned 
by  the  city  of  Urbana  is  clearly  within  the  ambit  of  the 
public-purpose  doctrine.  It  follows,  then,  that  the  powers 
granted  the  city  council  by  the  relevant  ordinances, 
including  the  power  to  issue  bonds  to  finance  the  program, 
do  not  amount  to  an  objectionable  loan  of  credit  to 
private  parties.  The  mayor,  therefore,  was  in  error  in  his 
refusal  to  sign  the  bonds;  “the  signature  of  the  mayor  to 
these  instruments  is  purely  a  ministerial  act.  Mandamus  is 
an  appropriate  form  of  action  under  these  circumstances.” 
[People  ex  rel.  City  of  Salem  v.  McMackin,  53  Ill.  2d  347, 
353.)  We  therefore  affirm  the  judgment  of  the  circuit 
court  of  Champaign  County,  which  issued  a  writ  of 
mandamus  directing  the  mayor  to  execute  the  bonds  and 
the  attached  interest  coupons. 


Judgment  affirmed. 
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(No.  48981.— Affirmed  and  remanded.) 

IRENE  MURPHY,  Appellant,  v.  WILLIAM  MESSER¬ 
SCHMIDT,  Appellee. 

Opinion  filed  October  5,  1977. 

1.  NEGLIGENCE— a  construction  code  is  not  proper  evidence 
of  construction  standards  without  a  showing  that  the  code  reflected 
standards  at  the  time  of  the  alleged  negligence  or  was  intended  to 
eliminate  existing  hazards.  A  proper  foundation  to  establish  the 
relevance  of  a  construction  code,  or  a  municipal  ordinance  incor¬ 
porating  it,  has  not  been  laid  where  negligent  construction  of 
concrete  steps  is  alleged,  but  there  is  no  showing  either  that  the  code 
reflects  the  construction  industry  standards  existing  at  the  time  of 
the  installation,  so  as  to  be  relevant  to  what  the  defendant  knew  or 
should  have  known  at  the  time  that  he  constructed  the  steps,  or  that 
the  code  was  intended  to  eliminate  existing  hazards.  (Pp.  82-84.) 

2.  EVIDENCE— failure  to  establish  that  construction  industry 
customs  and  practices  testified  to  by  an  expert  witness  are  in  effect 
on  the  date  of  an  alleged  negligent  construction  is  prejudicial  error. 
It  is  prejudicial  error  to  permit  an  expert  witness  to  testify  as  to 
construction  industry  customs  and  practices  for  installing  stair 
handrails  and  finishing  concrete  steps  where  proper  foundation  for 
such  testimony  is  not  laid  by  establishing  that  such  standards  were  in 
effect  at  the  time  the  steps  were  constructed,  since  the  defendant  is 
prejudiced  if  a  jury  is  erroneously  led  to  believe  that  such  practices 
were  in  effect  at  the  time  in  question.  (Pp.  84-85.) 

3.  NEGLIGENCE—  introduction,  without  foundation,  of  a  con¬ 
struction  industry  code  and  expert  testimony  as  to  industry 
practices  is  reversible  error  where  the  only  remaining  evidence  of 
negligence  is  the  plaintiff’s  own  testimony.  Where  introduction  of  a 
construction  industry  code  and  an  expert  witness’  testimony  on 
industry  customs  and  practices  for  finishing  the  surface  of  concrete 
steps  and  installing  handrails  is  found  to  be  erroneous  for  failure  to 
lay  the  proper  foundation,  such  error  is  reversible  where  plaintiff’s 
only  other  evidence  as  to  negligent  step  construction  is  limited  to 
her  own  testimony  of  her  experiences  with  the  steps  on  which  she 
slipped  and  fell  in  the  rain.  (Pp.  82-85.) 

4.  APPEAL— a  directed  verdict  for  a  defendant  may  be  entered 
on  appeal  when  all  the  evidence  considered  in  a  light  most  favorable 
to  the  plaintiff  so  overwhelmingly  favors  the  defendant  that  no 
contrary  verdict  could  ever  stand.  In  entering  a  directed  verdict  for  a 
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defendant  on  appeal,  a  reviewing  court  has  to  decide  whether,  when 
all  the  evidence  and  all  reasonable  inferences  are  considered  in  a  light 
most  favorable  to  the  plaintiff,  the  evidence  so  overwhelmingly 
favors  the  defendant  that  no  contrary  verdict  could  ever  stand. 
Pedrick  v.  Peoria  &  Eastern  R.R.  Co.  (1967),  37  Ill.  2d  494, 
followed.  (P.  86.) 

5.  NEGLIGENCE—  negligence  may  be  proved  by  direct  or 
circumstantial  evidence.  Negligence  can  be  proved  by  either  direct  or 
circumstantial  evidence.  (P.  86.) 

6.  APPEAL— a  jury  verdict  should  not  be  set  aside  merely 
because  the  jury  might  have  found  differently  or  judges  might  reach 
other  conclusions.  A  jury’s  verdict  will  not  be  set  aside  merely 
because  the  jury  could  have  found  differently  or  because  judges  feel 
that  other  conclusions  would  be  more  reasonable.  (P.  87.) 

7.  APPEAL— a  reviewing  court  usurps  the  jury ’s  function  where 
it  substitutes  its  own  judgment  therefor.  By  substituting  its  own 
opinion  for  that  of  the  jury,  an  appellate  court  usurps  the  function 
of  the  jury.  (P.  87.) 

8.  NEGLIGENCE— a  directed  verdict  for  a  defendant  on  appeal 
is  improper  where  there  is  circumstantial  evidence  of  the  negligent 
construction  of  concrete  steps  that  would  support  the  jury's  verdict 
for  the  plaintiff.  A  reviewing  court  erred  in  directing  a  verdict  for  a 
defendant  alleged  to  have  been  negligent  in  his  construction  of 
concrete  steps  on  which  the  plaintiff  slipped  and  fell  in  the  rain, 
where  there  is  evidence  that  defendant  attempted  to  make  the  steps 
as  smooth  as  possible,  that  he  used  a  steel  trowel  where  a  wooden 
trowel  would  have  produced  a  rougher  surface  in  the  concrete,  that 
handrails  were  not  installed,  and  where  the  plaintiff  testifies  that  the 
surface  was  slick  at  the  time  of  the  accident,  since  on  such  a  record 
there  is  circumstantial  evidence  from  which  the  jury  might  have 
inferred  that  the  defendant  was  negligent.  (Pp.  85-87.) 

Appellate  citation:  41  Ill.  App.  3d  659. 

Appeal  from  the  Appellate  Court  for  the  Fifth 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Madison  County,  the  Hon.  John  M.  Karns,  Judge, 
presiding. 

Callis,  Schooley,  Filcoff  8c  Hartman,  of  Granite  City 
(William  W.  Schooley,  of  counsel),  for  appellant. 

Francis  D.  Conner,  of  Belleville,  for  appellee. 
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MR.  JUSTICE  MORAN  delivered  the  opinion  of  the 
court: 

Plaintiff,  Irene  Murphy,  was  injured  as  the  result  of  a 
fall  on  the  porch  steps  of  her  residence,  owned  and 
maintained  by  her  landlord,  William  Messerschmidt, 
defendant.  Following  a  jury  trial,  a  verdict  was  returned  in 
plaintiff’s  favor.  On  appeal,  the  appellate  court  ruled  that 
the  circuit  court  of  Madison  County  had  committed 
several  evidentiary  errors  and  that,  even  absent  the 
evidentiary  errors,  the  plaintiff  had  failed  to  prove  either 
negligence  or  that  the  defendant’s  conduct  was  the 
proximate  cause  of  plaintiff’s  injury.  The  appellate  court 
entered  a  directed  verdict  in  favor  of  the  defendant  (41  Ill. 
App.  3d  659),  and  this  court  granted  plaintiff  leave  to 
appeal. 

Plaintiff  customarily  walked  to  her  job,  but  on  the 
morning  of  December  10,  1971,  because  of  a  heavy  rain, 
she  called  a  cab.  At  approximately  6:30  a.m.  she  left  her 
apartment  and  approached  the  front  porch  steps.  She  wore 
wedge-type,  composite  soled  shoes.  She  carried  a  purse  in 
one  hand  and  an  umbrella  in  the  other.  Plaintiff  testified 
that  as  she  stepped  off  the  stoop  and  onto  the  first  step 
with  her  left  foot,  that  foot  “went  out”  from  under  her. 
She  fell,  and  slid  down  the  steps  on  her  back.  When  asked 
by  defendant’s  attorney  whether,  at  the  time  of  the 
accident,  there  was  any  foreign  substance  on  the  steps 
other  than  the  water  from  the  unusually  heavy  rain, 
plaintiff  responded,  “No  sir,  just  slick.”  There  were  no 
witnesses  to  the  fall. 

In  the  four  years  that  the  plaintiff  had  lived  in  the 
defendant’s  building,  she  had  never  slipped  on  the  steps, 
nor  had  she  ever  before  had  trouble  with  her  shoes  sliding 
or  slipping.  Plaintiff  did  recall,  however,  that  on  one 
occasion  when  she  had  scrubbed  the  stoop  with  water,  it 
had  become  a  “little  slick”  and  she  slipped  slightly. 

Testifying  as  an  adverse  witness,  the  defendant  stated 
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he  purchased  the  house  in  1951  and  that  he  and  his  wife 
lived  on  the  second  floor.  In  1952,  he  removed  a  wooden 
front  porch  floor  and  steps  and  replaced  them  with 
concrete  ones.  Defendant  had  experience  in  concrete 
construction  and  did  the  work  himself.  He  testified  that  in 
finishing  the  concrete  surface  he  first  used  a  wooden 
trowel,  and  then  a  steel  trowel,  in  order  to  make  the 
surface  “as  smooth  and  good  as  [he  could]  .”  No  handrails 
were  installed  alongside  the  steps.  There  were,  however, 
two  porch  pillar  posts  at  the  top  of  the  steps.  Between 
1952  and  1971,  defendant  twice  painted  the  surface  of  the 
steps  with  concrete  paint. 

Over  objection,  the  plaintiff  was  permitted  to  intro¬ 
duce  into  evidence  part  of  the  Building  Officials  Confer¬ 
ence  of  America,  Basic  Building  Code  (Code),  which  was 
adopted  and  incorporated  into  a  1963  city  ordinance.  The 
Code  required  the  installation  of  handrails  on  stairways. 
The  ordinance,  incorporating  the  Code,  was  not  admitted 
into  evidence  because  the  trial  court  apparently  found  the 
ordinance  inapplicable  to  preexisting  structures.  Neither 
the  Code  nor  the  ordinance  have,  in  complete  form,  been 
made  part  of  the  record. 

Also  over  objection,  plaintiff  presented  as  an  expert 
witness  a  general  contractor  who  testified  that  he  was 
familiar  with  the  customs  and  practices  in  the  construction 
industry  since  1951.  He  stated  that  in  finishing  concrete 
steps  it  is  a  common  practice  to  use  a  wooden  trowel 
rather  than  a  steel  trowel,  as  the  former  brings  the 
aggregate  to  the  surface  and  produces  a  “rough  textured 
finish”  while  the  latter  produces  a  “smooth,  slick”  surface. 
He  stated  that  commercial  abrasives  can  be  added  to 
cement  to  give  it  a  rough  textured  surface,  and  asserted 
that  it  is  not  a  common  practice  to  paint  cement  stairways, 
more  usually,  a  coloring  substance  is  added  directly  to  the 
cement  to  give  it  color.  He  noted  that,  should  a  painted, 
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steel-troweled  concrete  surface  become  wet,  its  slickness 
would  be  increased.  Finally,  the  witness  testified  that  it 
was  a  custom  and  practice  of  the  construction  industry  to 
install  handrails,  and  that  the  Code,  introduced  into 
evidence,  reflected  the  standards  observed  by  the  construc¬ 
tion  industry. 

Following  the  close  of  plaintiff’s  case,  defendant 
moved  for  a  directed  verdict,  which  was  denied.  Defendant 
then  testified  that  before  coming  to  the  United  States  in 
1948,  he  was  employed  in  Germany  by  a  construction 
company  and  had,  during  that  employment,  learned 
concrete  construction.  He  stated  that,  after  he  had  finished 
the  concrete  steps  with  a  steel  trowel,  their  surface  was 
smooth  but  not  slick;  that  at  the  time  of  the  accident  some 
of  the  paint  had  worn  away  and  the  surface  of  the  stairs 
had  a  “sandy”  texture.  No  one  had  ever  complained  to 
defendant  about  the  condition  of  the  steps,  and  he  had 
never  encountered  any  slipperiness. 

During  closing  argument,  plaintiff’s  counsel  read  to 
the  jury  the  applicable  provision  of  the  Code.  An 
instruction  was  then  given  to  the  jury  that  the  Code  was 
“evidence  of  a  standard  of  conduct  in  the  construction  and 
alteration  of  buildings,”  and  that  the  jury  could  consider 
such  evidence,  along  with  all  other  evidence,  in  deter¬ 
mining  whether  the  defendant  was  in  the  exercise  of 
ordinary  care  in  the  construction  and  maintenance  of  his 
premises. 

The  appellate  court  ruled  that  the  trial  court  erred  in 
admitting  the  expert  witness’  testimony  and  the  Code  into 
evidence,  and  in  giving  an  instruction  to  the  jury  that  the 
Code  could  be  considered  as  evidence  of  a  standard  of 
care. 

In  Darling  v.  Charleston  Community  Memorial  Hospi¬ 
tal  (1965),  33  Ill.  2d  326,  this  court  permitted  the  use  of 
State  hospital  regulations,  accreditation  standards,  and 
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hospital  bylaws  as  evidence  of  a  standard  of  conduct 
because  they  aided  the  “jury  in  deciding  what  was  feasible 
and  what  the  defendant  knew  or  should  have  known.”  (33 
Ill.  2d  326,  332.)  That  holding,  however,  presumed  the 
regulations,  standards  and  bylaws  were  relevant  in  terms  of 
both  time  and  conduct  involved. 

There  is  no  showing  in  this  record  that  the  Code 
reflected  the  construction  industry  standards  of  1952,  the 
year  the  steps  were  built.  Plaintiff  argues  that,  based  on 
this  court’s  recent  decision  in  Davis  v.  Marathon  Oil  Co. 
(1976),  64  Ill.  2d  380,  the  Code  was  properly  admitted 
into  evidence  whether  or  not  it  reflected  standards  existing 
in  1952.  Davis  is  distinguishable  from  the  instant  case. 
There  the  court  ruled  a  certain  gasoline-storage,  safety 
regulation,  enacted  subsequent  to  the  defendant’s  con¬ 
struction  work,  should  have  been  admitted  as  evidence  of  a 
standard  of  care  because  the  regulation  was  “intended  to 
eliminate  existing  hazards  as  well  as  to  prevent  the  creation 
of  future  ones.”  (64  Ill.  2d  380,  392.)  Here,  the  record 
does  not  contain  a  copy  of  the  Code  or  ordinance,  and  we 
are  unable  to  conclude,  as  did  the  Davis  court,  that  either 
the  Code  or  ordinance  was  intended  to  eliminate  existing 
hazards.  We  find,  therefore,  that  plaintiff  herein  failed  to 
lay  a  proper  foundation  to  establish  the  Code’s  relevancy, 
and  that  the  trial  court  erred  in  refusing  to  sustain  the 
defendant’s  objections  to  the  Code’s  introduction  and  to 
its  consideration  by  the  jury  in  the  form  of  an  instruction. 
We  agree  with  the  appellate  court  that  the  defendant  was 
prejudiced  when  the  jury  was  allowed  to  consider  the  Code 
as  evidence  of  what  the  defendant  knew  or  should  have 
known  at  the  time  he  constructed  the  steps. 

The  record  here  also  fails  to  indicate  the  time  frame 
testified  to  by  the  expert  witness.  Although  he  stated  he 
was  familiar  with  the  customs  and  practices  in  the 
construction  industry  since  1951,  the  record  does  not 
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show  that  the  customs  and  practices  described  in  his 
testimony  were  in  fact  the  same  as  those  in  effect  in  1951 
and  immediately  thereafter.  If  the  jury  was  erroneously  led 
to  believe  that,  in  1952,  the  customs  and  practices  of 
installing  handrails  and  of  finishing  concrete  steps  were  as 
testified  to  by  the  expert  when,  in  fact,  this  was  not  the 
case,  defendant  was  again  prejudiced. 

Except  for  the  Code  and  the  expert  witness’  testi¬ 
mony,  plaintiff’s  evidence  on  the  question  of  defendant’s 
liability  was  limited  to  her  own  testimony,  earlier  related. 
Under  these  circumstances,  the  trial  court’s  erroneous 
introduction  of  the  Code  and  expert  witness’  testimony 
constituted  reversible  error,  and  the  appellate  court  was 
correct  in  arriving  at  this  conclusion. 

The  appellate  court,  however,  refused  to  reverse  the 
judgment  solely  on  the  basis  of  the  evidentiary  errors,  and, 
instead,  entered  a  directed  verdict  in  defendant’s  favor  on 
the  grounds  that  plaintiff  failed  to  prove  negligence  and 
failed  to  prove  that  the  defendant’s  conduct  was  the 
proximate  cause  of  her  injury.  From  the  appellate  court’s 
opinion,  it  is  apparent  that,  for  the  purpose  of  the  directed 
verdict,  the  appellate  court  assumed  all  of  plaintiff’s 
evidence  to  have  been  properly  admitted.  Were  we  to 
accept  the  appellate  court  assumption  we  would,  neverthe¬ 
less,  find  that  the  court  misapplied  the  proper  standard.  It 
disregarded  some  of  the  plaintiff’s  circumstantial  evidence 
and  limited  itself  to  defendant’s  direct  evidence.  It  refused 
to  consider  the  reasonable  inference  of  negligence  which 
could  be  drawn  from  findings  which  the  court  assumed  for 
the  purposes  of  its  opinion,  and  erroneously  made  findings 
of  fact  which  should  have  properly  been  made  by  the  jury. 

The  court  held  plaintiff  had  failed  to  establish 
negligence  in  that,  “despite  the  testimony  of  the  contrac¬ 
tor,  the  only  evidence  as  to  the  actual  condition  of  the 
finish  on  the  porch  and  steps  was  defendant’s  testimony 
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that  it  was  ‘sandy’  or  ‘grainy.’  ”  (41  Ill.  App.  3d  659,  663.) 
At  the  outset  we  note  that  at  no  time  during  the  trial  did 
defendant  testify  that  the  surface  was  “grainy.”  He  did, 
however,  state  that  he  used  a  steel  trowel  to  produce  as 
smooth  a  surface  as  possible.  Furthermore,  the  plaintiff 
testified  that  the  surface  of  the  steps  was  “slick”  on  the 
morning  of  the  accident. 

In  entering  a  directed  verdict,  the  appellate  court  had 
to  decide  whether,  when  all  the  evidence  and  all  reasonable 
inferences  were  considered  in  a  light  most  favorable  to  the 
plaintiff,  the  evidence  so  overwhelmingly  favored  the 
defendant  that  no  contrary  verdict  could  ever  stand. 
( Pedrick  v.  Peoria  &  Eastern  R.R.  Co.  (1967),  37  Ill.  2d 
494,  510.)  It  is  clear  from  the  court’s  analysis,  above,  that 
it  limited  itself  to  the  defendant’s  direct  evidence  on  the 
condition  of  the  steps  and  totally  ignored  the  reasonable 
inference  of  negligence  that  could  be  drawn  from  the 
plaintiff’s  expert  witness’  circumstantial  testimony.  Negli¬ 
gence  can  be  proved  by  either  direct  or  circumstantial 
evidence.  (Walsh  v.  Finley  (1972),  51  Ill.  2d  174,  176.) 
From  the  expert  witness’  testimony,  a  jury  could  have 
reasonably  concluded  that  the  defendant,  a  man  admit¬ 
tedly  experienced  in  concrete  construction,  improperly 
and  carelessly  finished  the  concrete  steps,  leaving  a 
smooth,  slick  surface  which,  when  wet,  was  even  more 
slick,  and  that  such  condition  existed  on  the  date  of  the 
accident  in  accordance  with  plaintiff ‘s  testimony. 

For  the  purpose  of  its  opinion,  the  appellate  court 
assumed  that  the  defendant  had  a  duty  to  install  handrails, 
yet  it  did  not  address  this  fact  in  its  analysis  of  the 
question  of  negligence.  It  ignored  the  reasonable  inference 
of  negligence  which  could  have  been  drawn  from  its  own 
assumption.  We  conclude,  therefore,  that  the  court  erred 
in  ruling  that  plaintiff’s  evidence  totally  failed  to  prove 
negligence. 
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The  appellate  court  apparently  refused  to  address  the 
handrail  issue  in  its  negligence  analysis  in  part  because  it 
found  that,  since  plaintiff  admitted  her  hands  were  filled 
at  the  time  of  the  fall  and  that  she  did  not  attempt  to 
grasp  the  pillar  post  near  the  top  step,  defendant’s  failure 
to  install  handrails  could  not  have  been  a  cause  of  the 
accident.  According  to  the  court’s  interpretation  of  the 
evidence,  the  accident  was  caused  by  the  severity  of  the 
rain,  not  by  any  inherent  condition  of  the  porch  or  steps. 
These  were  questions  of  fact  for  the  jury  to  decide.  (Ney  v. 
Yellow  Cab.  Co.  (1954),  2  Ill.  2d  74,  84.  See  also 
O'Donnell  v.  Barach  (1953),  1  HI.  App.  2d  157,  161; 
Doran  v.  Boston  Store  (1940),  307  Ill.  App.  456,  461.)  A 
verdict  should  not  and  will  not  be  set  aside  merely  because 
the  jury  could  have  found  differently  or  because  judges 
feel  that  other  conclusions  would  be  more  reasonable. 
(. Kahn  v.  James  Burton  Co.  (1955),  5  Ill.  2d  614,  623.)  By 
substituting  its  opinion  for  that  of  the  jury,  the  appellate 
court  usurped  the  function  of  the  jury. 

Accordingly,  the  appellate  court  erred  in  directing  a 
verdict  in  defendant’s  favor. 

However,  because  of  the  evidentiary  errors,  the 
appellate  court’s  reversal  of  the  circuit  court  of  Madison 
County  is  affirmed,  and  the  cause  is  remanded  to  the 
circuit  court  for  a  new  trial. 


Affirmed  and  remanded. 
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(No.  49059.— Affirmed  in  part  and  vacated  in  part  and  remanded.) 

(No.  49235.— Affirmed  and  remanded.) 

THE  PEOPLE  ex  rel.  GROVER  TUCKER  et  al.,  Appellees, 
v.  PETER  A.  KOTSOS,  Chairman,  Illinois  Parole  and 
Pardon  Board,  Appellant.— THE  PEOPLE  OF  THE 
STATE  OF  ILLINOIS,  Appellee,  v.  KEVIN  PATTER¬ 
SON,  Appellant. 

Opinion  filed  October  5,  1977. 

1.  MOOTNESS— courts  should  not  address  issues  when  no 
actual  rights  or  interests  of  the  parties  remain.  Courts  should  not 
address  the  issues  raised  by  litigation  when  no  actual  rights  or 
interests  of  the  parties  remain.  (P.  93.) 

2.  CRIMINAL  LAW— the  question  of  the  availability  of  bail 
pending  a  parole  revocation  proceeding  is  moot  once  parole  has  been 
revoked.  The  question  of  a  person’s  right  to  bail  while  detained  on  a 
parole  violation  warrant  is  moot  once  his  parole  has  actually  been 
revoked,  since  revocation  terminates  any  actual  rights  or  interests  he 
may  have  in  the  availability  of  bail.  (P.  93.) 

3.  CRIMINAL  LAW—  a  convicted  defendant  eligible  for  bail 
pending  appeal  continues  to  have  an  actual  interest  in  the  availability 
of  bail  on  a  parole  violation  warrant  under  which  he  is  incarcerated. 
Where  a  convicted  defendant  is  otherwise  eligible  to  be  considered  for 
bail  pending  appeal  of  his  conviction  (Ill.  Rev.  Stat.  1975,  ch.  38,  par. 
110— 7(d)),  he  has  an  actual  interest  in  the  availability  of  bail  on  a 
parole  violation  warrant  under  which  he  is  incarcerated.  (P.  93.) 

4.  APPEAL— when  a  reviewing  court's  statement  as  to  the 
availability  of  a  form  of  relief  that  was  not  requested  is  not  an 
advisory  opinion.  Where  mandamus  has  been  sought  compelling 
a  parole  board  to  withdraw  its  parole  violation  warrant,  or 
alternatively,  to  grant  bail  to  a  person  incarcerated  thereunder,  an 
appellate  court’s  statement  that  the  circuit  court  has  the  power  to 
grant  bail  for  a  person  detained  pending  a  parole  revocation 
proceeding  need  not  be  expunged  on  review  as  an  advisory  opinion, 
since  a  statement  as  to  the  availability  of  a  form  of  relief  not 
specifically  requested  is  properly  ancillary  to  an  explanation  of  the 
unavailability  of  the  relief  requested,  and  it  is  not  improper  for  an 
appellate  court  to  attempt  to  guide  a  party  to  what  it  considers  to  be 
a  proper  form  of  relief.  (P.  94.) 

5.  CONSTITUTIONAL  LAW  —individuals  who  have  the  right  to 
the  same  minimum  due  process  procedural  safeguards  need  not 
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necessarily  be  treated  equally  in  other  respects.  While  the  concepts 
of  equal  protection  and  due  process  are  not  mutually  exclusive, 
neither  are  the  terms  always  interchangeable,  and  though  individuals 
may  have  the  right  to  the  same  minimum  due  process  procedural 
safeguards,  that  fact  does  not  necessarily  require  that  they  be  treated 
equally  in  every  other  way.  (P.  95.) 

6.  CONSTITUTIONAL  LAW  —the  usual  test  for  a  classification 
is  whether  it  is  rationally  designed  to  further  a  legitimate  State 
purpose.  Where  a  legislative  classification  is  challenged  as  denying 
equal  protection  of  the  laws,  courts  restrict  their  role  in  the  vast 
majority  of  cases  to  determining  whether  the  particular  classification 
is  rationally  designed  to  further  a  legitimate  State  purpose.  (P.  96.) 

7.  CONSTITUTIONAL  LAW—  courts  pay  special  attention  to 
fundamental  constitutional  rights  and  to  members  of  “ suspect 
classes ”  where  a  denial  of  equal  protection  is  alleged.  Courts  go 
beyond  their  usual  deferential  analysis  of  legislative  classifications 
where  fundamental  constitutional  rights  are  involved  or  where  there 
are  allegations  that  equal  protection  of  the  laws  has  been  denied  to 
members  of  classes  that  historically  have  been  the  subject  of 
widespread,  substantial  and  purposeful  discrimination.  (P.  96.) 

8.  CONSTITUTIONAL  "LAW— fundamental  constitutional  in¬ 
terests  are  those  that  lie  at  the  heart  of  the  relationship  between  the 
individual  and  a  republican  form  of  national  government.  Funda¬ 
mental  interests  for  constitutional  purposes  generally  are  those  that 
lie  at  the  heart  of  the  relationship  between  the  individual  and  a 
republican  form  of  nationally  integrated  government,  such  as 
expression  of  ideas,  participation  in  the  political  process,  travel 
among  the  States,  and  privacy  in  regard  to  the  most  intimate  and 
personal  aspects  of  one’s  life.  (Pp.  96-97.) 

9.  CRIMINAL  LAW— a  parolee's  interest  in  release  from  incar¬ 
ceration  under  a  parole  revocation  warrant  is  not  a  fundamental 
interest  for  constitutional  purposes.  A  parolee’s  interest  in  release 
from  incarceration  under  a  parole  revocation  warrant,  while  impor¬ 
tant  to  him,  is  not  among  those  constitutional  interests  which 
are  considered  fundamental.  (P.  97.) 

10.  CRIMINAL  LAW—  a  parolee  is  not  a  member  of  a  constitu¬ 
tionally  “ suspect  class.”  A  parolee  is  not  a  member  of  what  is 
considered  a  constitutionally  “suspect  class,”  since  membership  in 
the  class  of  parolees  is  based  on  proved  personal  misconduct,  and  the 
use  of  that  term  for  constitutional  purposes  has  been  limited  to 
individuals  whose  only  misfortune  is  to  have  been  born  into  a 
class  with  a  long  history  of  oppression.  (P.  97.) 

11.  CRIMINAL  LAW— the  unavailability  of  bail  to  an  accused 
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parole  violator  while  it  is  available  to  a  probation  violator  does  not 
deny  equal  protection  of  the  laws.  Equal  protection  of  the  laws  is 
not  denied  by  reason  of  the  fact  that  bail  is  not  available  to  an 
individual  incarcerated  on  a  parole  violation  warrant  while  it  is 
available  to  a  person  accused  of  violating  his  probation  (Ill.  Rev. 
Stat.  1975,  ch.  38,  par.  1005— 6— 4(b)),  since  the  legislature  acted 
reasonably  in  distinguishing  between  parolees,  who  have  been 
adjudged  in  need  of  immediate  commitment  to  the  Department  of 
Corrections  for  their  own  good  or  the  good  of  society,  and 
probationers,  who  have  not  been  so  adjudged,  even  though  proba¬ 
tion  may  be  conditioned  upon  a  brief  period  of  imprisonment  or 
periodic  imprisonment.  (Pp.  98-99.) 

12.  CRIMINAL  LAW  —mandamus  is  appropriate  to  enforce  an 
accused  parole  violator’s  right  to  a  reasonably  prompt  hearing  on 
parole  revocation.  Mandamus  will  lie  to  enforce  an  accused  parole 
violator’s  right  to  a  reasonably  prompt  and  final  hearing  on  the 
revocation  of  his  parole,  and  he  should  not  be  permitted  to  languish 
in  jail  while  the  parole  board  awaits  a  decision  in  a  trial  on  a  criminal 
charge  pending  against  him.  (P.  99.) 

13.  ADMINISTRATIVE  LAW— a  circuit  court  has  jurisdiction 
only  to  the  extent  provided  by  law  over  matters  delegated  to  agency 
discretion.  Matters  which  have  been  allocated  to  the  discretion  of  an 
administrative  agency  are  within  the  jurisdiction  of  a  circuit  court 
only  to  the  extent  provided  by  law  (Ill.  Const.  1970,  art.  VI,  sec.  9). 
(P.  99.) 

14.  MANDAMUS— mandamus  is  appropriate  to  compel  an 
agency  official  to  exercise  the  discretion  vested  in  him.  When  an 
administrative  agency  abdicates  its  discretion,  mandamus  is  an 
appropriate  remedy  to  compel  a  public  officer  to  exercise  the 
discretion  vested  in  him.  (P.  99.) 

15.  CRIMINAL  LAW  —permitting  an  individual  to  languish  in 
jail  on  a  parole  violation  warrant  pending  the  outcome  of  criminal 
charges  against  him  constitutes  a  failure  of  the  parole  board  to 
perform  its  duties.  A  parole  board’s  decision  to  permit  an  accused 
parole  violator  to  languish  in  jail  on  a  parole  violation  warrant 
pending  the  outcome  of  his  trial  on  other  criminal  charges  is  an 
abdication  of  the  duties  vested  in  it  by  statute  to  determine  if  parole 
has  been  violated,  since  the  use  of  a  parole  violation  warrant  solely 
for  the  purpose  of  detaining  persons  without  bail  prior  to  trial 
contravenes  the  spirit  of  our  constitution.  (Pp.  99-100.) 

16.  CRIMINAL  LAW— an  accused  parole  violator  has  a  right  to 
a  reasonably  prompt  final  revocation  hearing.  An  accused  parole 
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violator  has  a  right  to  a  reasonably  prompt  final  revocation  hearing. 
(P.  100.) 

Appellate  citation:  42  Ill.  App.  3d  812. 

No.  49059.— Appeal  from  the  Appellate  Court  for  the 
First  District;  heard  in  that  court  on  appeal  from  the 
Circuit  Court  of  Cook  County,  the  Hon.  Edward  J.  Healy, 
Judge,  presiding. 

William  J.  Scott,  Attorney  General,  of  Springfield 
(James  B.  Zagel,  Donald  B.  Mackay  and  Melbourne  A. 
Noel,  Jr.,  Assistant  Attorneys  General,  of  Chicago,  of 
counsel),  for  appellant. 

Edwin  R.  McCullough  and  Thomas  J.  Kelly,  of 
Chicago,  for  appellees. 

No.  49235.— Appeal  from  the  Appellate  Court  for  the 
First  District;  heard  in  that  court  on  appeal  from  the 
Circuit  Court  of  Cook  County,  the  Hon.  Fred  Suria,  Judge, 
presiding. 

Thomas  Peters,  of  Murphy,  Putnick  Sc  Peters,  of 
Chicago,  for  appellant. 

William  J.  Scott,  of  Springfield,  and  Bernard  Carey, 
State’s  Attorney,  of  Chicago  (Donald  B.  Mackay  and 
Melbourne  A.  Noel,  Jr.,  Assistant  Attorneys  General,  of 
Chicago,  and  Laurence  J.  Bolon  and  James  S.  Veldman, 
Assistant  State’s  Attorneys,  of  counsel),  for  the  People. 

John  J.  Doherty,  Public  Defender,  of  Chicago,  amicus 
curiae. 

MR.  JUSTICE  CLARK  delivered  the  opinion  of  the 
court: 

These  consolidated  cases  summon  our  reexamination 
of  the  power  of  the  circuit  courts  of  Illinois  to  grant  bail 
to  persons  incarcerated  pending  the  outcome  of  parole 
revocation  proceedings.  That  reexamination  is  prompted 
by  the  availability  of  such  bail  to  persons  incarcerated 
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pending  the  outcome  of  probation  revocation  proceedings, 
and  by  two  intervening  decisions  of  the  United  States 
Supreme  Court  (. Morrissey  v.  Brewer  (1972),  408  U.S.  471, 
33  L.  Ed.  2d  484,  92  S.  Ct.  2593;  Gagnon  v.  Scarpelli 
(1973),  411  U.S.  778,  36  L.  Ed.  2d  656,  93  S.  Ct.  1756) 
during  the  seven  years  since  this  court  last  addressed  this 
issue  in  People  ex  rel.  Johnson  v.  Pate  (1970),  47  Ill.  2d 
172,  cert .  denied  (1971),  402  U.S.  976,  29  L.  Ed.  2d  141, 
91  S.  Ct.  1679.  We  reaffirm  the  earlier  decision  that  the 
circuit  courts  may  not  grant  bail  to  persons  detained  on 
parole  violation  warrants. 

Respondents  in  cause  No.  49059,  Grover  Tucker  and 
Ernest  Denson,  were  arrested  on  parole  violation  warrants 
while  on  bail  from  felony  charges  in  the  circuit  court  of 
Cook  County.  Tucker  was  arrested  on  August  2,  1974.  At 
a  preliminary  hearing  six  days  later  (August  8,  1974), 
relying  upon  the  circuit  court’s  finding  of  probable  cause 
to  believe  that  Tucker  had  committed  a  felony,  the  parole 
board  found  probable  cause  to  believe  that  Tucker  had 
violated  the  conditions  of  his  parole.  One  week  later  at  a 
“second”  preliminary  hearing,  the  board  found  probable 
cause  to  believe  that  Tucker  had  been  in  possession  of  a 
firearm.  One  year  and  two  months  later  (October  1,  1975), 
the  parole  board  revoked  Tucker’s  parole.  A  week  later  he 
was  convicted  of  attempted  robbery  and  burglary. 

Denson  was  arrested  on  September  3,  1974.  He 
requested  continuances  of  preliminary  hearings  scheduled 
for  November  27,  1974,  December  27,  1974,  January  10, 
1975,  and  January  17,  1975.  On  the  latter  date  he  made  a 
request  for  bail  which  was  denied.  On  March  1,  1976,  he 
was  sentenced  to  incarceration  for  armed  robbery. 

Both  Tucker  and  Denson  had  petitioned  the  circuit 
court  of  Cook  County  on  March  27,  1975,  for  a  writ  of 
mandamus  compelling  the  parole  board  to  withdraw  its 
parole  violation  warrant,  or  alternatively,  grant  bail  to 
Tucker  and  Denson.  The  circuit  court  denied  the  petition, 
and  on  September  8,  1976,  the  Appellate  Court,  First 
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District  (Fourth  Division)  affirmed,  but  stated  that  the 
circuit  court  itself  could  grant  bail  (42  Ill.  App.  3d  812). 
We  granted  the  State’s  petition  for  leave  to  appeal. 

Petitioner  in  cause  No.  49235,  Kevin  Patterson,  was 
admitted  to  parole  on  June  19,  1974.  On  March  20,  1975, 
he  was  arrested  on  a  charge  of  armed  robbery.  On  June  15, 

1975,  while  incarcerated  at  Cook  County  jail,  he  was 
served  with  a  parole  violation  warrant.  On  September  17, 

1976,  the  parole  board  “continued”  the  matter  of  revoca¬ 

tion  of  parole  pending  disposition  of  the  underlying 
criminal  charges.  On  December  7,  1976,  Patterson’s 

attorney  wrote  a  letter  to  the  parole  board  demanding  a 
hearing.  On  December  10,  1976,  the  trial  court  set  bail  on 
the  underlying  criminal  charges,  but  found  that  it  lacked 
jurisdiction  to  set  bail  on  the  parole  violation  charges  and 
granted  Patterson  leave  to  appeal.  On  December  20,  1976, 
the  Appellate  Court,  First  District  (Third  Division), 
affirmed  in  an  unsigned  order.  On  January  7,  1977, 
Patterson’s  attorney  reiterated  his  demand  to  the  parole 
board  for  a  hearing.  We  granted  Patterson’s  petition  for 
leave  to  appeal.  On  March  29,  1977,  the  parole  board  again 
“continued”  the  matter  of  revocation  pending  disposition 
of  the  underlying  criminal  charges. 

We  first  address  the  threshold  question  of  whether  the 
appellate  court’s  decision  in  No.  49059  must  be  vacated  as 
moot  in  light  of  Tucker’s  conviction  and  parole  revocation, 
and  Denson’s  conviction.  We  adhere  to  a  rigid  standard 
which  requires  that  where  no  actual  rights  or  interests  of 
the  parties  remain,  the  Illinois  courts  should  not  address 
the  issues  raised  by  the  litigation.  (See,  e.g.,  Wheeler  v. 
Aetna  Casualty  &  Surety  Co.  (1974),  57  Ill.  2d  184; 
Dee-El  Garage ,  Inc.  v.  Korzen  (1972),  53  Ill.  2d  1.) 
Revocation  of  Tucker’s  parole  terminated  any  actual  rights 
or  interests  he  had  in  the  availability  of  bail  pending 
revocation.  As  to  him,  therefore,  the  appellate  court’s 
judgment  in  No.  49059  must  be  vacated  as  moot.  The 
record  before  us  does  not  indicate  that  Denson’s  parole  has 
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been  revoked,  a  fact  which  the  State  surely  would  have 
brought  to  our  attention.  He  presumably  is  otherwise 
eligible  to  be  considered  for  bail  pending  appeal  of  his 
conviction.  (See  Ill.  Rev.  Stat.  1975,  ch.  38,  par. 
110— 7(d);  58  Ill.  2d  R.  609(b).)  Denson  therefore 
continues  to  have  an  actual  interest  in  the  availability  of 
bail  on  the  parole  violation  warrants.  Nevertheless,  upon 
remand,  the  circuit  court  is  instructed  to  dismiss  the  cause 
as  moot  if  Denson’s  parole  already  has  been  revoked.  In 
light  of  the  foregoing  holding  as  to  Denson  in  cause  No. 
49059,  upon  remand  of  cause  No.  49235,  the  circuit  court 
also  is  instructed  to  dismiss  the  cause  as  moot  if 
Patterson’s  parole  already  has  been  revoked. 

The  State  also  contends  that  the  statement  of  the 
appellate  court  in  No.  49059  regarding  the  circuit  court’s 
power  to  grant  bail  on  parole  violation  warrants  was  an 
“advisory  opinion.”  The  State  therefore  would  have  us 
expunge  that  portion  of  the  appellate  court’s  opinion 
without  consideration  of  its  merits.  We  decline  to  do  so. 
Unlike  an  advisory  opinion,  the  appellate  court’s  statement 
addressed  the  live,  adverse  and  actual  interests  of  parties 
before  the  court.  The  appellate  court’s  statement  as  to  the 
availability  of  a  form  of  relief  not  specifically  requested  in 
the  record  before  it  (i.e.,  bail  from  the  circuit  court)  was 
properly  ancillary  to  its  explanation  of  the  unavailability 
of  the  specific  form  of  relief  which  had  been  requested 
(i.e.,  mandamus  to  the  parole  board  to  grant  bail  or 
release).  This  court  has  used  the  same  jurisprudential 
device.  (See  People  ex  rel.  Johnson  v.  Pate  (1970),  47  Ill. 
2d  172,  177.)  Indeed,  our  constitution  provides:  “Every 
person  shall  find  a  certain  remedy  in  the  laws  for  all 
injuries  and  wrongs  which  he  receives  to  his  person, 
privacy,  property  or  reputation.  ”  (Ill.  Const.  1970,  art.  I, 
sec.  12.)  Given  a  plaintiff  with  a  live  interest  in  a  remedy, 
it  was  not  improper  for  the  appellate  court  to  seek  to 
guide  him  toward  what  it  considered  to  be  the  proper  form 
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of  relief,  thus  upholding  the  “expression  of  a  philosophy” 
of  our  constitution.  ( Sullivan  v.  Midlothian  Park  District 
(1972),  51  Ill.  2d  274,  277.)  Therefore,  while  we  disagree 
on  the  merits  of  that  part  of  the  appellate  court’s  opinion, 
we  hold  that  it  was  not  error  for  the  appellate  court  to 
address  this  issue. 

The  appellate  court  in  No.  49059  held,  and  the 
prisoners  in  both  cases  now  claim,  that  denial  of  bail  to 
accused  parole  violators,  while  permitting  bail  for  accused 
probation  violators  (Ill.  Rev.  Stat.  1975,  ch.  38,  par. 
1005— 6— 4(b)),  would  deny  parole  violators  the  equal 
protection  of  the  laws  in  violation  of  the  fourteenth 
amendment  to  the  United  States  Constitution  and  article  I, 
section  2,  of  our  constitution.  Thus  the  appellate  court 
reasoned  that  the  parole  provisions  of  the  Unified  Code  of 
Corrections  (Ill.  Rev.  Stat.  1975,  ch.  38,  par.  1003—3—1  et 
seq .)  ought  to  be  construed  to  permit  such  bail.  (42  Ill. 
App.  3d  812,  816.)  (A  United  States  district  court  also 
reached  that  conclusion  in  ruling  on  a  petition  for  habeas 
corpus.  ( United  States  ex  rel.  Dereczynski  v.  Longo  (N.D. 
Ill.  1973),  368  F.  Supp.  682.))  They  rely  in  part  upon  a 
footnote  from  Gagnon  v.  Scarpelli  (1973),  411  U.S.  778, 
782  n.3,  36  L.  Ed.  2d  656,  661-62  n.3,  93  S.  Ct.  1756, 
1759  n.3,  which  noted  agreement  among  the  commenta¬ 
tors  that  revocation  of  probation  and  parole  are  “constitu¬ 
tionally  indistinguishable.”  The  court  used  that  “agree¬ 
ment”  however,  as  authority  for  finding  that  similar 
procedural  due  process  safeguards  attach  to  each  event. 
Analytically,  this  use  of  authority  must  be  taken  to  mean 
that  the  court  found  that  each  class  of  prisoner  had  a 
functionally  equivalent  liberty  interest  in  their  particular 
form  of  conditional  liberty,  requiring  equivalent  proce¬ 
dural  safeguards.  Once  these  minimum  due  process  proce¬ 
dural  safeguards  have  been  provided,  however,  nothing  in 
the  court’s  opinion  even  remotely  suggests  that  granting  an 
additional  remedy,  such  as  bail,  to  one  group  would 
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require  that  it  also  be  granted  to  the  other  group.  While 
“the  concepts  of  equal  protection  and  due  process  ***  are 
not  mutually  exclusive,”  neither  are  the  terms  “always 
interchangeable.”  ( Bolling  v.  Sharpe  (1954),  347  U.S.  497, 
499,  98  L.  Ed.  884,  886,  74  S.  Ct.  693,  694;  cf.  Buckley  v. 
Valeo  (1976),  424  U.S.  1,  46  L.  Ed.  2d  659,  96  S.  Ct.  612 
(due  process  under  the  fifth  amendment  includes  “equal 
protection”).)  Thus,  that  individuals  have  the  same  mini¬ 
mum  due  process  rights  does  not  require  that  they  be 
treated  equally  in  every  other  way. 

The  prisoners  claim  that  even  if  the  Gagnon  v. 
Scarpelli  footnote  does  not  so  hold,  the  unavailability  of 
bail  to  them  (as  persons  incarcerated  pending  resolution  of 
parole  violation  charges)  denies  them  the  equal  protection 
of  the  laws,  because  persons  incarcerated  pending  the 
resolution  of  probation  violation  charges  may  be  admitted 
to  bail. 

The  determination  of  whether  a  given  legislative 
classification  denies  persons  the  equal  protection  of  the 
laws  is  an  extremely  sensitive  area  of  judicial  review.  It 
requires  judges  to  “second  guess”  the  judgment  of  legisla¬ 
tors,  with  very  little  textual  constitutional  basis  to  rely 
upon  in  their  analysis.  (See  generally  People  v.  McCabe 
(1971),  49  Ill.  2d  338.)  In  the  vast  majority  of  cases,  the 
courts  restrict  their  role  to  determining  whether  the 
particular  legislative  classification  is  rationally  designed  to 
further  a  legitimate  State  purpose.  ( San  Antonio  Indepen¬ 
dent  School  District  v.  Rodriguez  (1973),  411  U.S.  1,  17, 
36  L.  Ed.  2d  16,  33,  93  S.  Ct.  1278,  1288;  Maher  v.  Roe 
(1977),  432  U.S.  464,  470,  53  L.  Ed.  2d  484,  492, 
97  S.  Ct.  2376,  2381.)  It  is  only  to  protect  fundamental 
constitutional  rights  (see  Hoskins  v.  Walker  (1974),  57  Ill. 
2d  503,  508;  accord,  Harper  v.  Virginia  State  Board  of 
Elections  (1966),  383  U.S.  663,  16  L.  Ed.  2d  169,  86  S. 
Ct.  1079;  see  also  United  States  v.  Carolene  Products  Co. 
(1938),  304  U.S.  144,  152  n.4,  82  L.  Ed.  1234,  1241-42 
n.4,  58  S.  Ct.  778,  783  n.4)  and  to  protect  members  of 
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“suspect  classes,”  i.e.,  groups  that  historically  have  been 
the  subject  of  widespread,  substantial,  and  purposeful 
discrimination  ( cf .  San  Antonio  Independent  School  Dis¬ 
trict  v.  Rodriguez)  that  the  courts  go  beyond  their 
generally  deferential  analysis  of  legislative  classifications. 
Not  surprisingly,  the  prisoners  in  the  instant  case  claim 
that  their  interest  in  continued  conditional  liberty  is  such  a 
fundamental  interest.  We  disagree. 

Fundamental  interests  generally  are  those  that  lie  at 
the  heart  of  the  relationship  between  the  individual  and  a 
republican  form  of  nationally  integrated  government. 
Thus,  only  interests  such  as  those  in  the  expression  of 
ideas  (see,  e.g.,  Buckley  v.  Valeo  (1976),  424  U.S.  1, 
44-45,  46  L.  Ed.  2d  659,  702,  96  S.  Ct.  612,  647),  in 
participation  in  the  political  process  (see,  e.g.,  Harper  v. 
Virginia  State  Board  of  Elections ),  in  travel  among  the 
States  ( Shapiro  v.  Thompson  (1969),  394  U.S.  618,  22  L. 
Ed.  2d  600,  89  S.  Ct.  1322),  and  in  privacy  with  regard  to 
the  most  intimate  and  personal  aspects  of  one’s  life  (see, 
e.g.,  Skinner  v.  Oklahoma  ex  rel.  Williamson  (1942),  316 
U.S.  535,  86  L.  Ed.  1655,  62  S.  Ct.  1110)  are  funda¬ 
mental.  A  parolee’s  interest  in  release  from  incarceration, 
while  no  doubt  important  to  him,  is  not  among  those 
fundamental  interests.  Accord,  Liistro  v.  Robinson  (1976), 
170  Conn.  116,  365  A.2d  109. 

Nor  are  parolees  a  “suspect  class.”  What  is  “suspect” 
about  a  suspect  classification  is  its  long  history  of  use  to 
oppress  individuals  whose  only  misfortune  is  to  have  been 
born  into  the  class.  Such  is  hardly  the  case  with  parolees, 
whose  proved  personal  misconduct  merited  their  being 
sentenced  to  the  custody  of  the  Department  of  Correc¬ 
tions.  (See  generally  Ill.  Rev.  Stat.  1975,  ch.  38,  par. 
1005—6—1  et  seq.)  We  also  note  that  the  United  States 
Supreme  Court  has  had  ample  opportunity  to  apply  strict 
scrutiny  to  classifications  involving  bail  (see  Schilb  v. 
Kuebel  (1971),  404  U.S.  357,  30  L.  Ed.  2d  502,  92  S.  Ct. 
479),  and  the  rights  of  prisoners,  but  has  declined  to  do  so. 
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See  Jones  v.  North  Carolina  Prisoners'  Labor  Union ,  Inc. 
(1977),  433  U.S.  119,  134,  53  L.  Ed.  2d  629,  644, 
97  S.  Ct.  2532,  2543 \ Estelle  v.  Dorrough  (1975),  420  U.S. 
534,  43  L.  Ed.  2d  377,  95  S.  Ct.  1173;  McGinnis  v. 
Royster  (1973),  410  U.S.  263,  35  L.  Ed.  2d  282,  93  S.  Ct. 
1055;  McDonald  v.  Board  of  Election  Commissioners 
(1969),  394  U.S.  802,  22  L.  Ed.  2d  739,  89  S.  Ct.  1404. 

However  labeled,  our  assessment  of  the  impact  of  a 
classification  is  inevitably  subsumed  in  our  analysis  of  its 
reasonableness.  Illinois  has  enacted  a  comprehensive  stat¬ 
ute  providing  the  grounds  for  and  incidents  of  particular 
sentences,  including  incarceration,  probation,  conditional 
discharge,  and  supervision.  Parolees  are,  by  definition, 
individuals  who  originally  were  sentenced  to  a  period  of 
imprisonment.  See  Ill.  Rev.  Stat.  1975,  ch.  38,  par. 
1005-1-16. 

That  an  individual  originally  was  sentenced  to  impris¬ 
onment  required  the  sentencing  court  to  have  been  of  the 
opinion  that,  “having  regard  to  the  nature  and  circum¬ 
stance  of  the  offense,  and  to  the  history,  character  and 
condition  of  the  offender,  ***  (1)  his  imprisonment  is 
necessary  for  the  protection  of  the  public;  or  (2)  the 
offender  is  in  need  of  correctional  treatment  that  can  most 
effectively  be  provided  by  a  sentence  to  imprisonment;  or 
(3)  probation  or  conditional  discharge  would  deprecate  the 
seriousness  of  the  offender’s  conduct  and  would  be 
inconsistent  with  the  ends  of  justice.”  Ill.  Rev.  Stat.  1975, 
ch.  38,  par.  1005— 6— 1(a). 

These  factors  distinguish  parolees  from  probationers. 
That  a  brief  period  of  imprisonment  or  a  periodic 
imprisonment  may  be  made  a  condition  of  probation  does 
not  alter  our  conclusion.  Probation,  however  conditioned, 
is  unlike  parole,  in  that  the  probationer,  unlike  the 
parolee,  may  be  released  without  a  subsequent  finding  of 
rehabilitation.  Cf.  Ill.  Rev.  Stat.  1975,  ch.  38,  par. 
1003-3-5. 

Thus  parolees,  even  though  later  conditionally  re- 
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leased,  were  originally  adjudged  in  need  of  immediate 
commitment  to  the  Department  of  Corrections,  either  for 
their  own  good,  or  for  the  good  of  society.  Similarly,  the 
legislature  has  concluded  that,  even  after  a  subsequent 
conditional  release  on  parole,  persons  who  originally  were 
found  to  be  in  need  of  immediate  commitment  (as 
opposed  to  probation)  also  are  in  need  of  immediate 
recommitment,  without  bail,  when  a  parole  violation 
warrant  has  issued.  That  conclusion  is  a  reasonable  one, 
which  is  rationally  related  to  the  State’s  legitimate  interest 
in  protecting  the  public  through  the  incarceration  of  those 
for  whom  incarceration  is  appropriate,  while  at  the  same 
time  not  wasting  the  taxpayers’  money  and  retarding  the 
rehabilitation  of  offenders  through  unnecessary  incarcera¬ 
tion.  Accordingly,  the  statute  may  be  construed,  and  we 
do  so  construe  it,  to  deny  bail  to  persons  accused  of 
violating  conditions  of  their  parole,  without  thereby 
denying  such  persons  the  equal  protection  of  the  laws. 

Having  held  that  bail  is  unavailable  to  accused  parole 
violators,  we  are  not  indifferent  to  the  plight  of  the 
individual  who  is  permitted  to  languish  in  jail  while  the 
parole  board  awaits  a  decision  in  the  trial  on  the 
underlying  criminal  charge.  Accordingly,  as  stated  in 
People  ex  rel.  Johnson  v.  Pate  (1970),  47  Ill.  2d  172,  177, 
mandamus  will  lie  to  enforce  the  accused  parole  violator’s 
right  to  a  reasonably  prompt  final  revocation  hearing.  See 
also  Morrissey  v.  Brewer  (1972),  408  U.S.  471,  33  L.  Ed. 
2d  484,  92  S.  Ct.  2593. 

While  it  is  true  that  matters,  such  as  the  grant,  denial 
or  revocation  of  parole,  which  have  been  allocated  to  the 
discretion  of  an  administrative  agency  are  within  the 
jurisdiction  of  the  circuit  court  only  to  the  extent 
provided  by  law  (Ill.  Const.  1970,  art.  VI,  sec.  9),  it  is 
equally  true  that  when  the  agency  abdicates  its  discretion, 
“[ m]andamus  is  an  appropriate  remedy  to  compel  a  public 
officer  to  exercise  the  discretion  vested  in  him  ."People  ex 
rel.  Abner  v.  Kinney  (1964),  30  Ill.  2d  201,  207. 
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Here,  the  parole  board’s  apparent  decision  to  permit 
Patterson  to  languish  in  jail  pending  the  outcome  of  his 
trial  on  the  underlying  charges  appears  to  be  such  an 
abdication.  That  he  may  eventually  vindicate  himself  in 
that  trial  does  not  undo  the  damage  done  by  his  current 
incarceration.  The  framers  of  our  constitutions  have  twice 
rejected  attempts  to  permit  “preventive  detention”  of 
persons  suspected  of  crimes.  (See  3  Record  of  Proceedings, 
Sixth  Illinois  Constitutional  Convention  1656  (hereinafter 
cited  as  Proceedings);  G.  Braden  and  R.  Cohn,  The  Illinois 
Constitution:  An  Annotated  and  Comparative  Analysis  33 
(1969).  See  also  E.  Gertz,  For  the  First  Hours  of 
Tomorrow:  The  New  Illinois  Bill  of  Rights  89  (1972);  6 
Proceedings  36.)  Even  though  a  parole  violation  warrant  is 
a  post-conviction  matter  clearly  not  constituting  “preven¬ 
tive  detention”  (see  People  ex  rel.  Johnson  v.  Pate  (1970), 
47  Ill.  2d  172,  174)  if  used  solely  for  the  purpose  of 
detaining  persons  without  bail  prior  to  trial,  it  contravenes 
the  spirit  of  our  constitution. 

Similarly,  we  are  also  unpersuaded  of  the  soundness  of 
the  State’s  argument  that  the  parole  board’s  abdication  of 
its  duties  in  favor  of  the  circuit  court’s  trial  on  the 
underlying  criminal  charge  actually  helps  the  prisoner.  The 
State  claims  that,  because  he  has  the  benefit  of  more 
procedural  safeguards  in  the  circuit  court  than  before  the 
parole  board,  the  accused  parole  violator  ultimately  is  not 
hurt. 

Again,  the  loss  of  liberty  is  irreparable,  and  the 
prisoner’s  right  to  a  reasonably  prompt  final  revocation 
hearing  is  not  so  easily  circumvented.  Of  course,  not  all 
delays,  and  not  even  all  delays  pending  trial  ( e.g .,  an 
immediate  misdemeanor  trial)  are  unreasonable.  (Cf.  In  re 
Law  (1973),  10  Cal.  3d  21,  513  P.  2d  621,  109  Cal.  Rptr. 
573.)  We  need  not  speculate  as  to  what  constitutes 
unreasonable  delay  in  a  given  case,  and  we  will  not 
presume  to  preempt  the  crucial  fact-finding  function  and 
sound  discretion  of  the  circuit  courts  in  this  matter.  In  this 
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case  it  was  unreasonable,  however,  for  the  parole  board  to 
abdicate  its  discretion  by  refusing  to  act  for  several  months 
while  the  incarcerated  defendant  awaits  trial. 

For  the  foregoing  reasons,  the  judgment  of  the 
appellate  court  in  cause  No.  49059  is  affirmed  as  to 
Denson  and  vacated  as  moot  as  to  Tucker,  and  the  cause  is 
remanded  to  the  circuit  court  of  Cook  County  for  a 
consideration  of  mootness  and  for  such  further  proceed¬ 
ings  as  are  not  inconsistent  with  this  opinion.  The 
judgment  of  the  appellate  court  in  cause  No.  49235  is 
affirmed,  and  the  cause  is  remanded  to  the  circuit  court  of 
Cook  County  for  a  consideration  of  mootness  and  for  such 
further  proceedings  as  are  not  inconsistent  with  this 
opinion. 

49059  —  Affirmed  in  part  and  vacated 
in  part  and  remanded ,  with 
directions. 

49235  —  Affirmed  and  remanded , 
with  directions. 


(No.  48991.— Appellate  court  reversed;  circuit  court  affirmed.) 

THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS,  Appellant, 
v.  JOHN  McCUTCHEON,  Appellee. 

Opinion  filed  October  5,  1977. 

1.  CRIMINAL  LAW— the  double  jeopardy  implications  of  a 
guilty  plea  and  a  jury  verdict  are  not  identical.  The  double  jeopardy 
implications  reverberating  from  a  guilty  plea  and  from  a  jury  verdict 
are  not  identical,  even  though  a  guilty  plea  is  as  final  as  a  jury 
verdict.  (P.  105.) 

2.  CRIMINAL  LAW— a  finding  of  guilty  on  a  lesser  charge  by  a 
trier  of  fact  is  presumptively  a  finding  of  not  guilty  on  the  greater 
offense.  A  finding  of  guilty  on  a  lesser  charge  by  a  trier  of  fact  is 
presumptively  a  finding  of  not  guilty  on  the  greater  offense,  since 
the  trier  of  fact  has  the  opportunity  to  find  the  defendant  guilty  of 
the  greater  offense.  (P.  106.) 


102 


People  v.  McCutcheon 


68  Ill.  2d  101 


3.  CRIMINAL  LAW— one  purpose  of  the  double  jeopardy  ban 
is  to  protect  the  accused  from  the  unfair  harassment  of  successive 
trials.  One  of  the  purposes  of  the  protection  against  double  jeopardy 
is  to  protect  an  accused  from  the  unfair  harassment  of  successive 
trials.  (P.  106.) 

4.  CRIMINAL  LAW— fairness  dictates  that  the  State  not  be 
bound  by  the  conditions  of  a  guilty  plea  that  is  vacated.  Fairness  for 
the  interests  of  the  People  demands  that  the  State  not  be  bound  by  a 
plea  agreement  if  the  guilty  plea  has  been  vacated  and  is  no  longer 
valid,  for  allowing  a  defendant  to  benefit  by  a  lapsed  agreement 
while  not  giving  the  State  the  same  flexibility  is  inconsistent  with 
the  policy  considerations  of  both  double  jeopardy  and  plea 
negotiation.  (Pp.  106-07.) 

5.  CRIMINAL  LAW  —Rules  604  and  605  require  a  defendant  to 
be  warned  that  charges  dismissed  in  plea  bargaining  may  be 
reinstated  if  the  guilty  plea  is  withdrawn.  Supreme  Court  Rules  604 
and  605  now  provide  (58  Ill.  2d  Rules  604,  605)  that  a  defendant 
who  moves  to  withdraw  a  plea  of  guilty  in  circuit  court  must  be 
warned  that  charges  dismissed  in  plea  bargaining  may  be  reinstated 
by  the  State  if  the  motion  to  withdraw  the  plea  is  allowed.  (P.  107.) 

6.  CRIMINAL  LAW  —where  judgment  on  a  plea  of  guilty  to  a 
misdemeanor  sex  offense  is  vacated  on  appeal,  the  State  may 
reinstate  a  felony  charge  based  on  the  same  conduct.  Where  a 
defendant’s  plea  of  guilty  to  a  lesser  misdemeanor  charge  of 
contributing  to  the  sexual  delinquency  of  a  child  (Ill.  Rev.  Stat. 
1969,  ch.  38,  par.  11—5)  is  made  pursuant  to  a  plea  agreement  but  is 
vacated  on  appeal  for  failure  to  comply  with  the  requirements  of 
Supreme  Court  Rule  402  (50  Ill.  2d  R.  402),  and  the  cause  is 
remanded  with  directions  to  allow  the  defendant  to  plead  anew,  the 
ban  on  double  jeopardy  incorporated  in  section  3—4  of  the  Criminal 
Code  of  1961  (Ill.  Rev.  Stat.  1973,  ch.  38,  par.  3—4)  does  not 
prohibit  the  State  from  reinstating  a  felony  charge  of  indecent 
liberties  with  a  child  (Ill.  Rev.  Stat.  1969,  ch.  38,  par.  11—4)  based 
on  the  same  conduct  of  engaging  in  a  single  act  of  sexual  intercourse 
with  a  15 -year-old  girl.  (Pp.  104-08.) 

7.  CRIMINAL  LAW— a  sentence  is  not  “ more  severe”  for 
purposes  of  the  restrictions  on  resentencing  merely  because  it  is 
based  on  a  felony  rather  than  a  misdemeanor.  Section  5—5—4  of  the 
Unified  Code  of  Corrections  provides  that  “[wjhere  a  conviction  or 
a  sentence  has  been  set  aside  on  direct  review  or  on  collateral  attack, 
the  court  shall  not  impose  a  new  sentence  for  the  same  offense  or 
for  a  different  offense  based  on  the  same  conduct  which  is  more 
severe  than  the  prior  sentence”  (Ill.  Rev.  Stat.  1973,  ch.  38,  par. 
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1005—5—4),  and  where  such  a  second  sentence  is  for  a  lesser  term 
than  the  first,  it  is  not  “more  severe”  merely  because  it  is  based  on  a 
reinstated  felony  charge  rather  than  on  the  misdemeanor  charge  for 
which  the  defendant  was  first  convicted.  (P.  108.) 

8.  CRIMINAL  LAW— the  statute  restricting  the  severity  of 
sentences  imposed  following  a  successful  attack  on  an  earlier 
conviction  or  sentence  does  not  apply  to  sentences  for  convictions 
following  the  vacation  of  a  guilty  plea.  Section  5—5—4  of  the 
Unified  Code  of  Corrections  (Ill.  Rev.  Stat.  1973,  ch.  38,  par. 
1005—5—4)  is  the  codification  of  North  Carolina  v.  Pearce  (1969), 
395  U.S.  711,  which  was  primarily  concerned  with  the  vindictive 
imposition  of  a  harsher  sentence  on  retrial  of  a  defendant  who 
successfully  appealed,  and  the  statute  does  not  pertain  to  the 
situation  where  a  defendant  is  indicted  for  a  felony,  enters  into  a 
plea  bargain  whereby  he  pleads  guilty  to  a  lesser  included  misde¬ 
meanor  offense  in  exchange  for  the  State’s  dismissal  of  the  felony 
charge,  successfully  attacks  the  plea  agreement  for  failure  to  comply 
with  the  Supreme  Court  Rules  pertaining  to  pleas  of  guilty  and  is 
permitted  to  plead  anew  or  be  tried,  and  is  thereafter  tried  by  the 
State  on  the  felony  indictment,  for  it  is  not  vindictive  for  the  State 
to  reinstate  the  charge  that  had  been  dismissed  in  exchange  for  the 
guilty  plea  that  was  repudiated.  (Pp.  108-110.) 

9.  CRIMINAL  LAW— charges  nol-prossed  pursuant  to  a  plea 
agreement  may  be  reinstated  if  the  conviction  on  the  plea  is  vacated. 
Charges  which  are  nol-prossed  by  the  State  pursuant  to  a  plea 
agreement  in  which  the  defendant  pleads  guilty  to  a  lesser  included 
offense  may  be  reinstated  where  the  defendant’s  conviction  on  his 
plea  of  guilty  is  vacated  on  appeal.  (Pp.  111-112.) 

Appellate  citation:  41  Ill.  App.  3d  296. 

Appeal  from  the  Appellate  Court  for  the  Fourth 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Livingston  County,  the  Hon.  Samuel  Harrod  III, 
Judge,  presiding. 

William  J.  Scott,  Attorney  General,  of  Springfield,  and 
John  G.  Satter,  and  C.  David  Vogel,  State’s  Attorneys,  of 
Pontiac  (James  B.  Zagel,  Jayne  A.  Carr,  Donald  B.  Mackay, 
and  Raymond  McKoski,  Assistant  Attorneys  General,  of 
Chicago,  and  Robert  C.  Perry,  of  the  Illinois  State’s 
Attorneys  Association  Prosecutor’s  Appellate  Service,  of 
Springfield,  of  counsel),  for  the  People. 
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Richard  J.  Wilson,  Deputy  Defender,  and  Charles  M. 
Schiedel,  Assistant  Defender,  of  the  Office  of  the  State 
Appellate  Defender,  of  Springfield,  for  appellee. 

MR.  JUSTICE  CLARK  delivered  the  opinion  of  the 
court: 

Defendant,  John  McCutcheon,  was  indicted  in  Liv¬ 
ingston  County  for  the  felony  of  indecent  liberties  with  a 
child  (Ill.  Rev.  Stat.  1969,  ch.  38,  par.  11—4)  and  the 
misdemeanor  of  contributing  to  the  sexual  delinquency  of 
a  child  (Ill.  Rev.  Stat.  1969,  ch.  38,  par.  11—5)  for 
engaging  in  a  single  act  of  sexual  intercourse  with  a 
15-year-old  girl.  Pursuant  to  a  plea  agreement,  defendant 
pleaded  guilty  to  the  misdemeanor  and  the  State  nol- 
prossed  the  felony.  Judgment  was  entered  and  defendant 
was  sentenced  to  one-year  imprisonment.  On  appeal,  the 
appellate  court  vacated  the  guilty  plea  for  noncompliance 
with  the  requirements  of  Supreme  Court  Rule  402  (50  Ill. 
2d  R.  402)  regarding  guilty  pleas,  and  remanded,  allowing 
defendant  to  plead  anew. 

At  the  jury  trial  and  after  the  State  reinstated  the 
felony  count  of  indecent  liberties,  defendant  was  con¬ 
victed  of  both  indecent  liberties  and  contributing  to  the 
sexual  delinquency  of  a  child  and  sentenced  to  364  days 
with  no  credit  for  time  served  after  the  guilty  plea  was 
vacated.  The  State  and  defendant  agreed  that  under  the 
Unified  Code  of  Corrections  (Ill.  Rev.  Stat.  1973,  ch.  38, 
par.  1005—5—4),  McCutcheon  could  not  receive  a  sentence 
more  severe  than  the  original  sentence  of  one-year  im¬ 
prisonment.  The  appellate  court,  holding  that  the  rein¬ 
statement  of  the  indecent  liberties  charge  was  barred  by 
the  double  jeopardy  provisions  of  the  Criminal  Code  of 
1961  (Ill.  Rev.  Stat.  1973,  ch.  38,  par.  3—4),  reversed  (41 
Ill.  App.  3d  296).  We  granted  the  State  leave  to  appeal. 

McCutcheon ’s  contentions  before  us  are  the  same 
contentions  he  raised  before  the  appellate  court.  First,  the 
reinstatement  of  the  felony  count  of  indecent  liberties  was 
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barred  by  the  double  jeopardy  provisions;  second,  entry  of 
judgment  on  the  felony  conviction  (for  indecent  liberties) 
violated  both  the  resentencing  provisions  of  the  Unified 
Code  of  Corrections  and  due  process  of  law;  and  third, 
charges  which  have  been  nol-pfossed  may  not  be  rein¬ 
stated. 

As  the  defense  correctly  points  out,  section  3— 4(a)  of 
the  Criminal  Code  of  1961  (Ill.  Rev.  Stat.  1973,  ch.  38, 
par.  3— 4(a))  provides  that  a  “conviction  of  an  included 
offense  is  an  acquittal  of  the  offense  charged.”  (See  People 
v.  Newman  (1935),  360  Ill.  226; People  v.  Carrico  (1923), 
310  Ill.  543; Barnett  v.  People  (1870),  54  Ill.  325 ; Brennan 
v.  People  (1854),  15  Ill.  511.)  In  section  2—5  of  the  Code 
(Ill.  Rev.  Stat.  1973,  ch.  38,  par.  2—5)  “conviction”  is 
defined  as  “a  judgment  of  conviction  or  sentence  entered 
upon  a  plea  of  guilty  or  upon  a  verdict  or  finding  of  guilty 
of  an  offense  ***.”  On  the  issue  of  whether  a  judgment  on 
a  plea  of  guilty  to  a  lesser  offense  (the  result  of 
negotiations  in  which  the  defendant  agrees  to  plead  guilty 
to  a  lesser  included  offense  while  the  State  agrees  to 
dismiss  the  greater  offense)  is  an  acquittal  of  a  greater 
offense,  it  seems  that  a  defendant  could  not  be  prosecuted 
for  the  greater  offense.  We  believe,  however,  that  what  is 
apparent  is  deceptive. 

The  Criminal  Code  of  1961  provides  that  “[f]or  the 
purposes  of  this  Code,  the  words  and  phrases  described  in 
this  Article  have  the  meanings  designated  in  this  Article, 
except  when  a  particular  context  clearly  requires  a 
different  meaning.  ”  (Emphasis  added.)  (Ill.  Rev.  Stat. 
1973,  ch.  38,  par.  2— .5.)  The  “particular  context”  of 
double  jeopardy  clearly  calls  for  “a  different  meaning”  of 
conviction  where  a  plea  of  guilty  is  the  basis  for  a 
“conviction.” 

In  the  first  place,  the  “double  jeopardy  implications 
reverberating  from  a  guilty  plea  and  a  jury  verdict  are  not 
identical”  even  though  a  “guilty  plea  is  as  final  as  a  jury 
verdict.”  (I Ward  v.  Page  (10th  Cir.  1970),  424  F.2d  491, 
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493.)  The  finding  of  guilty  on  a  lesser  charge  by  the  trier 
of  fact  is  presumptively  a  finding  of  not  guilty  on  the 
greater  offense  since  the  trier  of  fact  has  the  opportunity 
to  find  the  defendant  guilty  of  the  greater  offense.  (See, 
e.g.,  Brennan  v.  People  (1854),  15  Ill.  511,  518-19.)  Where 
the  defendant  pleads  guilty  to  a  lesser  offense,  however, 
there  is  no  finding  or  verdict— of  conviction  or  acquittal- 
on  the  greater  offense.  Parenthetically,  the  appellate 
court’s  construction  of  the  double  jeopardy  provisions 
conflicts  with  the  Criminal  Code’s  definition  of  “acquit¬ 
tal”:  “Acquittal  means  a  verdict  or  finding  of  not  guilty  of 
an  offense,  rendered  by  a  legally  constituted  jury  or  by  a 
court  of  competent  jurisdiction  authorized  to  try  the  case 
without  a  jury”  (Ill.  Rev.  Stat.  1973,  ch.  38,  par.  2—1). 

One  of  the  purposes  of  the  protection  against  double 
jeopardy  is  to  protect  an  “accused  from  the  unfair 
harassment  of  successive  trials.”  ( United  States  v.  Goldman 
(3d  Cir.  1965),  352  F.2d  263,  266.)  Unfair  harassment 
occurs  only  if  jeopardy  has  already  attached  to  an  offense 
charged.  That  is  not  the  case  here.  Jeopardy  attached  only 
at  the  time  the  guilty  plea  was  accepted  by  the  court 
(Annot.,  75  A.L.R.2d  683  (1961  &  Supp.  1968))  and  logic 
dictates  that  jeopardy  would  attach  only  to  the  crime 
pleaded  to  since  there  has  been  no  other  finding  of  any 
sort.  (The  court  only  determines  whether  the  plea  is 
voluntary  and  whether  there  is  a  factual  basis  for  the  plea.) 
Since  defendant  was  never  exposed  to  the  danger  of  a  trial 
on  the  charge  of  indecent  liberties  with  a  child,  he  cannot 
claim  an  acquittal  on  that  charge  or  protection  by  reason 
of  prior  jeopardy. 

In  short,  defendant’s  first  successful  appeal  of  his 
guilty  plea  placed  him  in  the  position  he  held  prior  to  the 
plea  or  in  the  position  he  would  have  held  had  he  been 
allowed  to  withdraw  his  plea.  The  appellate  court’s 
mandate  to  plead  anew  encompassed  starting  the  process 
over.  Accordingly,  there  was  nothing  to  prevent  the  State 
from  reinstating  the  greater  charge.  Defendant  made  clear 
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his  intention  of  seeking  a  jury  trial.  Fairness  for  the 
interests  of  the  People  demands  that  the  State  not  be 
bound  by  a  plea  agreement,  once  a  condition  of  that 
agreement  (the  guilty  plea)  is  no  longer  valid. 

Plea  negotiations,  as  the  United  States  Supreme  Court 
recently  noted,  are  a  useful,  albeit  criticized,  tool  in  the 
administration  of  justice: 

“[T]he  guilty  plea  and  the  often  concomitant 
plea  bargain  are  important  components  of  this 
country’s  criminal  justice  system.  Properly  admin¬ 
istered,  they  can  benefit  all  concerned.  The 
defendant  avoids  extended  pretrial  incarceration 
and  the  anxieties  and  uncertainties  of  a  trial;  he 
gains  a  speedy  disposition  of  his  case  ***.  Judges 
and  prosecutors  conserve  vital  and  scarce  re¬ 
sources.”  ( Blackledge  v.  Allison  (1977),  431 
U.S.  63,  71,  52  L.  Ed.  2d  136,  145,  97  S.  Ct. 
1621,  1627.  See  also  People  v.  Pier  (1972),  51  Dl. 

2d  96,  99.) 

Allowing  the  defendant  to  benefit  by  the  lapsed  agreement 
while  not  giving  the  State  the  same  flexibility  is  inconsis¬ 
tent  with  the  policy  considerations  of  both  double 
jeopardy  and  plea  negotiation.  (Cf  Santobello  v.  New 
York  (1971),  404  U.S.  257,  30  L.  Ed.  2d  427,  92  S.  Ct. 
495.)  Indeed,  the  State  is  much  less  likely  to  enter  into 
plea  negotiations  if  it  realizes  its  decision  to  dismiss  is 
irrevocable  while  the  defendant’s  decision  to  plead  is 
revocable. 

Finally,  our  own  rules  anticipate  this  situation.  Rules 
604  and  605  (58  Ill.  2d  Rules  604,  605)  allow  a  defendant 
to  move  to  withdraw  a  plea  in  circuit  court;  upon  doing  so, 
however,  the  defendant  must  be  warned  that  dismissed 
charges  may  be  reinstated  by  the  State  if  the  motion  to 
withdraw  a  plea  is  allowed.  As  the  State  points  out,  the 
State  may  reinstate  charges  upon  a  successful  withdrawal 
of  a  plea  in  the  circuit  court,  but  under  the  appellate 
court’s  holding  here,  the  State  may  not  reinstate  dismissed 
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charges  upon  a  vacation  of  the  plea  by  the  reviewing  court. 
We  do  not  believe  this  is  called  for.  Although  defendant 
rightly  points  out  those  rules  were  not  in  effect  at  the  time 
of  his  proceedings  and  therefore  are  not  controlling  here, 
we  point  out  that  they  are  not  cited  here  as  controlling, 
but  only  to  show  the  policy  considerations  involved. 

Accordingly,  we  must  conclude  that,  for  purposes  of 
section  3—4  (the  double  jeopardy  provision),  a  plea  of 
guilty  to  a  lesser  included  offense  is  not  an  acquittal  of  the 
greater  offense. 

Defendant  maintains  secondly  that  the  reinstatement 
of  the  felony  charge  and  the  subsequent  felony  conviction 
were  barred  by  section  5—5—4  of  the  Unified  Code  of 
Corrections  (Ill.  Rev.  Stat.  1973,  ch.  38,  par.  1005—5—4) 
and  by  due  process  and  cites  North  Carolina  v.  Pearce 
(1969),  395  U.S.  711,  23  L.  Ed.  2d  656,  89  S.  Ct.  2072,  in 
support.  Section  5—5—4  provides: 

“Where  a  conviction  or  sentence  has  been  set  aside  on 
direct  review  or  on  collateral  attack,  the  court  shall  not 
impose  a  new  sentence  for  the  same  offense  or  for  a 
different  offense  based  on  the  same  conduct  which  is 
more  severe  than  the  prior  sentence  ***.” 

The  record  establishes  that  both  parties  accepted  the 
sentence  of  364  days  for  the  conviction  at  the  trial  in 
1974.  Defendant,  however,  contends  that  because  the  trial 
resulted  in  a  felony  conviction,  the  sentence  amounted  to 
a  “felony  disposition.”  Even  if  the  sentence  of  imprison¬ 
ment  at  the  second  proceeding  is  the  same  as  or  less  than 
the  original  sentence,  which  was  for  a  misdemeanor, 
defendant  maintains,  it  is  barred  because  felony  disposi¬ 
tion  of  a  sentence,  by  definition,  is  more  severe  than 
“misdemeanor  disposition.”  Defendant  then  takes  a  step 
farther  and  argues  that  if  felony  disposition  is  barred  by 
the  statute,  then  reinstatement  of  the  felony  is  barred.  The 
arguments  are  without  merit. 

First  of  all,  defendant  did  not  receive  a  more  severe 
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sentence.  Second,  the  language  clearly  included  subsequent 
proceedings  on  other  crimes  for  the  same  conduct.  The 
reinstated  charge  of  indecent  liberties  was  the  “different 
offense  based  on  the  same  conduct”  for  which  defendant 
received  an  imprisonment  sentence.  (Ill.  Rev.  Stat.  1973, 
ch.  38,  par.  1005—5—4.)  Section  5—5—4  is  the  codifica¬ 
tion  of  Pearce  (which  was  followed  by  People  v.  Baze 
(1969),  43  Ill.  2d  298).  The  Pearce  court  primarily  was 
concerned  with  the  “vindictive”  imposition  of  a  harsher 
sentence  on  retrial  of  a  defendant  who  had  successfully 
appealed.  (395  U.S.  711,  723-24,  23  L.  Ed.  2d  656, 
668-69,  89  S.  Ct.  2072,  2080-81.)  That  simply  is  not  the 
situation  here.  The  record  here  does  not  reflect  vindictive 
prosecutional  behavior  as  was  shown  in  Pearce .  After 
defendant’s  successful  appeal,  his  plea  to  the  lesser  offense 
was  vacated,  so  the  plea  agreement  was  no  longer  effective. 
It  is  not  vindictiveness  for  the  State  to  reinstate  a 
dismissed  charge  after  the  defendant  successfully  repudi¬ 
ated  the  guilty  plea  which  had  induced  the  dismissal  of  the 
charge  pursuant  to  the  abandoned  plea  agreement. 

McCutcheon  cites  Blackledge  v.  Perry  (1974),  417 
U.S.  21,  40  L.  Ed.  2d  628,  94  S.  Ct.  2098,  and  People  v. 
Smith  (1974),  59  Ill.  2d  236,  to  buttress  his  argument  that 
the  felony  charge  should  not  have  been  brought  against 
him  after  the  vacation  of  his  plea  because  it  resulted  in  a 
felony  disposition  and  was  therefore  a  more  severe 
sentence.  Both  cases  are  distinguishable.  In  Blackledge ,  the 
prisoner  was  a  State  penitentiary  inmate  who  was  charged 
with  the  misdemeanor  of  assault  with  a  deadly  weapon, 
convicted  in  a  bench  trial,  and  sentenced  to  six  months 
additional  imprisonment  to  be  served  upon  completion  of 
his  original  sentence.  Upon  the  filing  of  the  prisoner’s 
notice  of  appeal,  the  prosecutor  obtained  a  grand  jury 
indictment  for  the  felony  of  assault  with  a  deadly  weapon 
with  intent  to  kill.  The  prisoner  pleaded  guilty  and 
received  a  5-  to  7-year  sentence  to  be  served  concurrently. 
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The  prisoner  then  successfully  sought  a  writ  of  habeas 
corpus  in  Federal  court,  and  the  court  of  appeals  and  the 
Supreme  Court  affirmed. 

The  Supreme  Court,  noting  that  not  “all  possibilities 
of  increased  punishment  upon  retrial  after  appeal”  of¬ 
fended  due  process  of  law  but  only  those  involving 
vindictiveness  (417  U.S.  21,  27,  40  L.  Ed.  2d  628,  634,  94 
S.  Ct.  2098,  2102),  stated  its  concern  for  the  role  a 
prosecutor  could  play  in  discouraging  appeals  by  insti¬ 
tuting  more  serious  charges  on  retrial  after  a  successful 
appeal.  In  a  footnote,  the  court  added  that  it  was  not  the 
length  of  sentence,  but  rather  the  “very  institution  of  the 
felony  indictment”  (417  U.S.  21,  31  n.8,  40  L.  Ed.  2d 
628,  636  n.8,  94  S.  Ct.  2098,  2104  n.8),  which  constituted 
the  denial  of  due  process  in  Blackledge,  because  of  the 
“increased  potential  period  of  incarceration”  (417  U.S.  21, 
28,  40  L.  Ed.  2d  628,  634-35,  94  S.  Ct.  2098,  2103). 

Blackledge  v.  Perry  differs  from  the  instant  case  in  a 
number  of  ways.  In  Blackledge ,  there  was  initially  no 
grand  jury  indictment,  and  the  prisoner  was  charged  with 
only  a  misdemeanor  in  the  first  instance.  Here,  defendant 
was  initially  indicted  for  both  a  felony  and  a  misdemeanor. 
In  Blackledge ,  the  prisoner  then  was  convicted  of  the 
misdemeanor  in  a  bench  trial.  Here,  defendant  never  went 
to  trial  but  pleaded  guilty  to  the  misdemeanor,  while  the 
State  agreed  to  nol-pros  the  felony.  In  Blackledge,  upon 
the  prisoner’s  notice  of  appeal  on  the  misdemeanor 
conviction,  the  prosecutor  successfully  sought  a  felony 
indictment  from  the  grand  jury.  Here,  the  prosecutor  was 
not  responding  to  defendant’s  successful  appeal  of  his  plea. 
Defendant  had  been  indicted  for  the  felony  of  indecent 
liberties  in  the  first  place.  The  State,  upon  the  vacation  of 
the  plea,  proceeded  as  it  would  have  proceeded  had 
defendant  not  pleaded  guilty— on  the  grand  jury  indict¬ 
ment  for  the  felony. 

People  v.  Smith  (1974),  59  Ill.  2d  236,  is  inapposite  to 
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the  case  before  us.  Smith  was  arrested  and  charged  with 
armed  robbery  but  pleaded  guilty  to  misdemeanor  offenses 
while  waiving  indictment.  The  armed  robbery  charge  was 
nol-prossed.  “Several  minutes  later”  (59  Ill.  2d  236,  238) 
the  court  learned  Smith’s  true  name  (Murphy)  and  age 
(16),  vacated  the  convictions,  and  assigned  the  cause  to  the 
juvenile  division.  As  allowed  by  statute  (Ill.  Rev.  Stat. 
1971,  ch.  37,  par.  702—7(3)),  the  case  was  transferred  to 
the  criminal  division  where  Smith  was  indicted  for  armed 
robbery.  The  court  went  on  to  hold  that,  under  Blackledge 
v.  Perry ,  Smith’s  pleas  to  the  misdemeanor  offenses  were 
nullified  when  he  invoked  his  statutory  right  to  have  the 
charge  adjudicated  under  the  Juvenile  Court  Act  (Ill.  Rev. 
Stat.  1971,  ch.  37,  par.  701—1  et  seq.)y  and  the  State  was 
not  permitted  to  seek  indictment  for  a  greater  offense. 

In  the  instant  case,  the  grand  jury  indictment  for  the 
felony  of  indecent  liberties  was  prior  to  the  plea  agree¬ 
ment,  whereas  in  Smith  the  indictment  for  the  felony 
occurred  only  after  the  convictions  were  vacated  and  the 
cause  was  assigned  to  juvenile  court  and  then  transferred 
back  to  criminal  court.  Moreover,  the  criminal  court  in  this 
case  was  initially  and  always  vested  with  authority.  In 
Smith  the  criminal  court  properly  had  authority  to  dispose 
of  the  case  only  after  the  juvenile  court  transferred  the 
cause  to  the  criminal  court.  In  other  words,  once  Smith 
sought  the  proper  statutory  adjudication,  the  State  then 
sought  a  grand  jury  indictment  for  a  greater  offense,  which 
this  court  found  to  be  vindictive.  Here,  after  defendant 
successfully  appealed  the  misdemeanor  plea,  the  State  then 
pursued  the  same  course  open  to  it  before  the  plea 
agreement:  going  ahead  on  the  indictment  for  the  felony 
of  indecent  liberties. 

The  defendant’s  final  contention  is  that  charges  which 
have  been  nol-prossed  may  not  be  reinstated. 

As  we  have  stated  above,  the  nol-prossed  felony 
charge  of  indecent  liberties  was  pursuant  to  a  plea 
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agreement.  The  dismissal  was  conditioned  on  the  defend¬ 
ant’s  plea  of  guilty  to  the  misdemeanor.  In  short,  the 
dismissal  was  not  unconditional.  Moreover,  People  v.  Hines 
(1964),  30  Ill.  2d  152,  which  the  defendant  cites,  is  not 
relevant  to  the  instant  case.  Hines  had  contended  he  could 
be  placed  in  double  jeopardy  because  the  State  had 
nol-prossed  one  count.  The  nolle  prosequi  had  been 
entered  after  the  jury  was  impaneled  and  evidence  was 
heard.  This  court  rejected  Hines’  double  jeopardy  claim, 
saying  that  he  could  not  be  reindicted  and  retried  for  a 
nol-prossed  charge.  We  have  already  determined  that 
jeopardy  never  attached  to  the  dismissed  charge  of 
indecent  liberties  and  that  the  dismissal  was  not  uncondi¬ 
tional.  Hence  the  facts  and  holding  of  Hines  offer  no 
support  to  the  defendant  here. 

Because  we  find  that  jeopardy  did  not  attach  to  the 
dismissed  felony  charge  of  indecent  liberties,  that  the 
State’s  reinstatement  of  the  felony  was  not  vindictive,  and 
that  the  nolle  prosequi  was  conditional,  we  reverse  the 
appellate  court  and  affirm  the  trial  court. 

Appellate  court  reversed; 
circuit  court  affirmed. 


(No.  49001.— Judgments  reversed.) 

THE  CITY  OF  CHICAGO,  Appellee,  v.  CYNDY  K. 
GROFFMAN,  Appellant.-THE  CITY  OF  CHICAGO, 
Appellee,  v.  CLAUDE  JONES,  JR.,  Appellant. 

Opinion  filed  October  5 ,  1977. 

1.  STARE  DECISIS— decAzons  of  United  States  district  and 
circuit  courts  are  not  binding  upon  Illinois  courts.  The  general  rule  is 
that  decisions  of  United  States  district  and  circuit  courts  are  not 
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binding  upon  Illinois  courts.  (P.  118.) 

2.  CONSTITUTIONAL  LAW— the  fourteenth  amendment  pro¬ 
tects  the  freedoms  of  speech  and  press  from  invasion  by  State 
action.  Freedom  of  speech  and  of  the  press  are  guaranteed  by  the 
first  amendment  to  the  United  States  Constitution  against  abridg¬ 
ment  by  the  United  States,  and  the  due  process  clause  of  the 
fourteenth  amendment  protects  these  rights  from  invasion  by  State 
action.  (P.  119.) 

3.  CONSTITUTIONAL  LAW  —motion  pictures  come  within  the 
constitutional  protection  for  free  speech  and  press.  Motion  pictures 
come  within  the  scope  of  protection  of  the  free  speech  and  press 
guarantees  of  the  first  and  fourteenth  amendments,  since  motion 
pictures  are  a  vehicle  for  the  communication  of  ideas.  (P.  1 19.) 

4.  CONSTITUTIONAL  LAW— the  exhibition  of  motion  pic¬ 
tures  may  be  subjected  to  reasonable  regulations  and  to  license  fees. 
The  constitutional  guarantees  of  free  speech  and  press  do  not  mean 
that  one  undertaking  to  exhibit  motion  pictures  must  be  without 
restraint  in  the  operation  of  his  business,  and  a  city  may  impose 
reasonable  regulations  upon  those  engaged  in  this  undertaking  and 
may  exact  license  fees  for  regulation  and  revenue  under  its  police 
powers.  (P.  119.) 

5.  CONSTITUTIONAL  LAW —licensing  laws  affecting  first 
amendment  rights  must  have  narrow,  objective  and  definite  stan¬ 
dards  to  guide  the  licensing  authority.  Licensing  laws  affecting  such 
constitutional  rights  as  freedom  of  speech  and  the  press  must  have 
standards  that  are  susceptible  of  objective  measurement,  or  that  are 
narrow,  objective  and  definite,  to  guide  the  licensing  authority. 
(P.  120.) 

6.  CONSTITUTIONAL  LAW—  laws  regulating  first  amendment 
rights  must  be  precise  so  as  not  to  deter  their  exercise.  Laws 
affecting  first  amendment  freedoms  must  be  precise,  since  exercise 
of  such  freedoms  may  be  deterred  almost  as  potently  by  the  threat 
of  sanctions  as  by  their  actual  application.  (P.  120.) 

7.  CONSTITUTIONAL  LAW— a  licensing  ordinance  affecting  a 
first  amendment  freedom  is  unconstitutional  where  officials  have 
unlimited  or  overly  broad  discretion  to  deny  the  license.  Ordinances 
controlling  licenses  affecting  the  exercise  of  first  amendment  rights 
are  unconstitutional  where  the  particular  officials  are  vested  with 
unlimited  or  overly  broad  discretion  to  grant  or  deny  the  license. 
(P.  120.) 

8.  CONSTITUTIONAL  LAW  —when  a  city  ordinance  requiring 
licenses  for  public  places  of  amusement,  including  movie  theatres,  is 
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invalid  for  lack  of  precise  standards.  A  city  ordinance  is  unconstitu¬ 
tional  as  an  invalid  prior  restraint  of  the  first  amendment  right  to 
freedom  of  expression  where  it  prohibits  the  operation  of  public 
places  of  amusement,  including  motion  picture  theatres,  unless  the 
operator  obtains  a  license  and  where  the  ordinance  provides  that  the 
mayor  may  authorize  the  issuance  of  such  a  license  “[u]pon 
receiving  satisfactory  proof  from  the  Director  of  Revenue  that  the 
applicant  ***  is  a  fit  and  proper  person  to  be  granted  such  license,” 
since  such  an  ordinance  lacks  narrow,  objective  and  definite 
standards  for  the  licensing  decision,  and  since  the  exercise  of  the 
constitutional  right  to  free  expression  is  dependent  upon  the 
unfettered  discretion  or  whim  of  the  mayor.  (Pp.  122-23.) 

9.  CONSTITUTIONAL  LAW— where  a  licensing  ordinance  in- 
validly  restricts  first  amendment  rights,  the  fact  that  it  provides  for  a 
hearing  procedure  does  not  save  it.  Where  an  ordinance  requiring  the 
licensing  of  public  places  of  amusement,  including  motion  picture 
theatres,  is  invalid  for  its  failure  to  provide  narrow,  objective  and 
definite  standards  for  the  granting  of  such  licenses,  the  fact  that  the 
ordinance  provides  for  a  hearing  procedure  concerning  a  proposed 
license  does  not  affect  its  invalidity,  since  what  would  constitute 
satisfactory  proof  at  a  hearing  is  also  left  without  definition. 
(P.  123.) 

10.  CONSTITUTIONAL  LAW— a  law  subjecting  the  exercise  of 
first  amendment  freedoms  to  the  prior  restraint  of  a  license  without 
narrow,  objective  and  definite  standards  is  unconstitutional.  A  law 
subjecting  the  exercise  of  first  amendment  freedoms  to  the  prior 
restraint  of  a  license  without  narrow,  objective  and  definite 
standards  to  guide  the  licensing  authority  is  unconstitutional,  since 
the  exercise  of  the  freedoms  is  thereby  contingent  upon  the 
uncontrolled  will  of  an  official.  (P.  123.) 

11.  CONSTITUTIONAL  LAW  —unconstitutional  laws  restrict¬ 
ing  the  exercise  of  first  amendment  rights  may  be  ignored.  A  person 
faced  with  an  unconstitutional  licensing  law  restricting  the  exercise 
of  a  first  amendment  freedom  may  ignore  it  and  engage  with 
impunity  in  the  exercise  of  the  right  of  free  expression  for  which  the 
law  purports  to  require  a  license.  (P.  124.) 

12.  CONSTITUTIONAL  LAW —the  licensing  of  movie  theatres 
is  valid  where  objective  standards  govern  the  granting  of  such 
licenses.  The  licensing  of  motion  picture  theatres  is  valid  so  long  as 
there  are  objective  standards  governing  the  function  of  the  licensing 
body.  (P.  124.) 

13.  CONSTITUTIONAL  LAW  —where  an  ordinance  requiring 
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movie  theatre  operators  to  be  licensed  is  invalid,  courts  need  not 
determine  whether  the  operators  would  qualify  for  a  license  under  a 
valid  statute.  Where  a  city  ordinance  prohibiting  the  operation  of 
public  places  of  amusement,  including  motion  picture  theatres, 
without  a  license  is  found  invalid  for  failure  to  provide  narrow, 
objective  and  definite  standards  for  the  granting  and  denying  of  such 
licenses,  a  reviewing  court  need  not  determine  whether  the  theatre 
operators  in  question  would  qualify  for  a  license  under  a  constitu¬ 
tionally  drawn  ordinance,  since  in  such  a  case  it  is  the  ordinance 
involved  rather  than  the  particular  case  which  determines  whether 
there  is  any  impermissible  intrusion  upon  first  amendment  rights. 
(P.  124.) 

Appellate  citation:  42  Ill.  App.  3d  139. 

Appeal  from  the  Appellate  Court  for  the  First 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  County,  the  Hon.  John  J.  Moran,  Judge, 
presiding. 

Patrick  A.  Tuite,  of  Chicago,  for  appellants. 

William  R.  Quinlan,  Corporation  Counsel,  of  Chicago 
(Daniel  Pascale  and  Robert  L.  Thompson,  Assistant  Cor¬ 
poration  Counsel,  of  counsel),  for  appellee. 

MR.  JUSTICE  DOOLEY  delivered  the  opinion  of  the 
court: 

The  city  of  Chicago  prohibits  the  operation  of  public 
places  of  amusement,  including  motion  picture  theatres, 
without  a  license  from  the  city.  Municipal  Code  of 
Chicago,  secs.  104—1,  104.1—2  (1975). 

Section  101—5  of  the  Municipal  Code  of  Chicago 
reads  thus: 

“Upon  receiving  satisfactory  proof  from  the  Director 
of  Revenue  that  the  applicant  or  each  of  the  principal 
officers,  if  the  applicant  is  a  corporation,  is  a  fit  and 
proper  person  to  be  granted  such  license,  and  that  all  laws 
and  provisions  of  this  Code  regulating  the  business  or 
occupation  for  which  such  license  is  applied  for,  have 
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been  complied  with,  the  Mayor  may  authorize  the 
issuance  of  the  said  license  by  the  City  Clerk.” 

The  same  section  101—5  requires: 

“If  the  mayor  disapproves  the  license  application  the 
unsuccessful  applicant  shall  be  notified  in  writing,  of  the 
reasons  for  the  disapproval.  The  license  applicant  may 
within  10  days  after  receiving  notice  of  the  disapproval 
make  a  request,  in  writing,  to  the  mayor  for  a  hearing  on 
the  disapproved  application.  Within  10  days  after  a 
request  for  a  hearing  is  made,  a  public  hearing  shall  be 
authorized  before  a  hearing  examiner  appointed  by  the 
mayor  who  shall  report  his  findings  to  the  mayor.  The 
public  hearing  shall  be  commenced  within  10  days  after  it 
is  authorized. 

The  Mayor  shall  within  15  days  after  such  hearing 
has  been  concluded,  if  he  determines  after  such  hearing 
that  the  license  application  be  disapproved,  state  the 
reason  for  such  determination  in  a  written  finding  and 
shall  serve  a  copy  of  such  finding  upon  the  license 
applicant.” 

Defendants,  Cyndy  Groffman  and  Claude  Jones,  Jr., 
are  motion  picture  theatre  operators.  They  were  charged  in 
separate  complaints  in  the  circuit  court  of  Cook  County 
with  violations  of  the  provisions  of  the  Municipal  Code  of 
the  city  of  Chicago  making  it  unlawful  to  operate  an 
unlicensed  motion  picture  theatre  (sec.  104.1—2).  Groff¬ 
man  was  found  guilty  of  two  separate  violations.  Jones  was 
found  guilty  of  violating  this  ordinance  51  times.  Fines 
and  costs  were  imposed  against  each  defendant  as  to  each 
charge.  The  defendants’  appeals  were  consolidated  by  the 
appellate  court,  which  affirmed  the  convictions.  42  Ill. 
App.  3d  139. 

The  only  issue  is  the  constitutionality  of  this  ordi¬ 
nance  setting  forth  the  procedure  to  obtain  a  license  of  the 
type  in  question.  This  law  has  had  a  checkered  judicial 
career.  Three  judges  of  the  Seventh  Circuit  Court  of 
Appeals,  as  well  as  a  judge  of  the  United  States  District 
Court,  have  held  it  unconstitutional  as  violative  of  the  first 
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amendment.  In  Grandco  Corp.  v.  Rockford  (7th  Cir. 
1976),  536  F.2d  197,  decided  prior  to  the  appellate  court 
opinions,  that  court  held  that  the  doctrine  of  Federal 
restraint  did  not  prohibit  intervention  by  the  Federal 
courts  in  an  action  by  three  plaintiff  corporations  operat¬ 
ing  motion  picture  theatres  in  Chicago  to  declare  this 
ordinance  unconstitutional  on  its  face  and  to  enjoin  its 
enforcement.  There  it  was  said: 

“It  is  also  clear  that  Section  101—5  of  the 
Municipal  Code  is  unconstitutional  on  its  face 
when  applied  to  the  licensing  of  motion  picture 
theaters.  Expression  through  motion  pictures  is  a 
form  of  activity  protected  by  the  First  Amend¬ 
ment.  Joseph  Bursty n,  Inc.  v.  Wilson ,  343  U.S. 

495,  502,  72  S.  Ct.  777,  96  L.  Ed.  1098  (1952). 

The  state  may  subject  the  exercise  of  First 
Amendment  freedoms  to  the  prior  restraint  of  a 
license  requirement,  but  only  where  it  provides 
‘narrow,  objective,  and  definite  standards  to  guide 
the  licensing  authority.’  Shut  ties  worth  v.  Birming¬ 
ham ,  394  U.S.  147,  151,  89  S.  Ct.  935,  938,  22 
L.  Ed.  2d  162  (1969).  Section  101—5,  in  pro¬ 
viding  that  the  mayor  may  issue  a  license  upon  a 
satisfactory  showing  that  the  applicant  is  a  fit  and 
proper  person,  fails  to  provide  the  required 
standards.  We  agree  with  the  district  court’s 
conclusion  that  ‘as  written  with  regard  to  movie 
theatres,  this  section  of  the  ordinance  gives  the 
mayor  such  broad  discretion  to  deny  a  license 
application  that  it  acts  as  an  unconstitutional 
prior  restraint  upon  the  enjoyment  and  exercise 
of  First  Amendment  freedoms.’  Memorandum  of 
Decision,  April  11,  1974  (Unreported).  The  dis¬ 
trict  court  further  found,  and  we  agree,  that  the 
state  appellate  court’s  decision  in  City  of  Chicago 
v.  Town  Underground  Theatre ,  Inc.,  9  Ill.  App. 
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3d  930,  293  N.E.2d  367  (1973),  failed  to  provide 
a  limiting  construction  with  standards  to  govern 
the  exercise  of  the  mayor’s  discretion,  which 
might  have  rendered  the  ordinance  constitu¬ 
tionally  acceptable.”  Grandco  Corp.  v.  Rockford 
(7th  Cir.  1976),  536  F.2d  197,  207-08. 

The  appellate  court  in  this  case,  after  quoting  this 
opinion,  stated: 

“We  will  approach  this  problem  with  due  con¬ 
sideration  of  the  principle  that  decisions  of 
Federal  courts,  except  of  course  the  United  States 
Supreme  Court,  are  not  binding  upon  the  courts 
of  Illinois.  (. People  v.  West  (1971),  3  Ill.  App.  3d 
106,  116,  278  N.E.2d  233,  citing  People  v. 
Stansberry  (1971),  47  Ill.  2d  541,  544,  268 
N.E.2d  431,  cert,  denied ,  404  U.S.  873,  30  L.  Ed. 

2d  116,  92  S.  Ct.  121;  United  States  ex  rel. 
Lawrence  v.  Woods  (7th  Cir.  1970),  432  F.2d 
1072,  cert,  denied ,  402  U.S.  983,  29  L.  Ed.  2d 
148,  91  S.  Ct.  1658.)  With  all  due  deference  to 
the  United  States  Court  of  Appeals  and  to  its 
decision,  we  are  constrained  to  act  within  this 
principle  and  to  state  our  own  ideas  and  reach  our 
own  independent  result.”  City  of  Chicago  v. 
Groffman  (1976),  42  Ill.  App.  3d  139,  145. 

'The  general  rule  is  that  decisions  of  United  States 
district  and  circuit  courts  are  not  binding  upon  Illinois 
courts.  [People  ex  rel.  Illinois  Federation  of  Teachers  v. 
Lindberg  (1975),  60  Ill.  2d  266,  277 \People  v.  Stansberry 
(1971),  47  Ill.  2d  541,  544.)  Apart  from  the  fact  that  a 
first  amendment  right  is  at  issue,  it  ill  behooves  the 
administration  of  justice  in  Illinois  to  have  a  United  States 
district  court,  as  well  as  the  Court  of  Appeals  for  the 
Seventh  Circuit,  holding  an  ordinance  unconstitutional 
while  a  State  appellate  court  in  a  divided  opinion  takes  a 
contrary  view. 
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Nonetheless,  we  shall  consider  the  issue  independent 
of  the  decisions  of  the  Federal  courts.  In  substance,  the 
ordinance  provides  the  procedure  to  obtain  a  license.  Upon 
receipt  of  “satisfactory  proof”  that  the  applicant  is  a  “fit 
and  proper  person,”  the  mayor  may  authorize  the  issuance 
of  the  license  by  the  city  clerk. 

The  first  amendment  of  the  Constitution  of  the 
United  States  provides:  “Congress  shall  make  no  law  *** 
abridging  the  freedom  of  speech,  or  of  the  press;  ***.” 
The  fourteenth  amendment  provides:  “***  nor  shall  any 
State  deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law;  ***.”  Freedom  of  speech  and 
of  the  press  are  guaranteed  by  the  first  amendment  against 
abridgement  by  the  United  States.  The  fourteenth  amend¬ 
ment  protects  these  rights  from  invasion  by  State  action. 
Lovell  v.  City  of  Griffin  (1938),  303  U.S.  444,  450,  82  L. 
Ed.  949,  953,  58  S.  Ct.  666,  668. 

It  is  now  well  established  that  motion  pictures  come 
within  the  scope  of  protection  of  the  free  speech  and  press 
guarantees  of  the  first  and  fourteenth  amendments.  Mo¬ 
tion  pictures  are  a  vehicle  for  communication  of  ideas. 
Joseph  Burstyn,  Inc.  v.  Wilson  (1952),  343  U.S.  495,  501, 
96  L.  Ed.  1098,  1105,  72  S.  Ct.  777,  780 \  American  Civil 
Liberties  Union  v.  City  of  Chicago  (1954),  3  Ill.  2d  334, 
349. 

This  does  not  mean,  however,  that  one  undertaking  to 
exhibit  motion  pictures  is  without  restraints  in  the 
operation  of  his  business.  ( Young  v.  American  Mini 
Theatres ,  Inc.  (1976),  427  U.S.  50,  62,  49  L.  Ed.  2d  310, 
321,  96  S.  Ct.  2440,  2448;  Interstate  Circuit ,  Inc.  v.  City 
of  Dallas  (1968),  390  U.S.  676,  684,  20  L.  Ed.  2d  225, 
232,  88  S.  Ct.  1298,  1303;  Joseph  Burstyn ,  Inc.  v.  Wilson 
(1952),  343  U.S.  495,  502,  96  L.  Ed.  1098,  1106,  72  S. 
Ct.  777,  781.)  A  city  may  impose  reasonable  regulations 
upon  those  engaged  in  this  undertaking,  and  may  exact 
license  fees  for  regulation  and  revenue  under  its  police 
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powers.  City  of  Metropolis  v.  Gibbons  (1929),  334  Ill. 
43 1 ;  Kirtley  v.  State  (1949),  227  Ind.  175,  84  N.E.2d  712; 
Central  States  Theater  Corp.  v.  Sar  (1954),  245  Iowa 
1254,  66  N.W.2d  450. 

Courts  have  been  warned  that  wherever  there  is 
possible  legislative  abridgement  of  constitutional  rights  to 
be  “astute  to  examine  the  effect  of  the  challenged 
legislation.”  ( Schneider  v.  State  (1939),  308  U.S.  147, 
161,  84  L.  Ed.  155,  165,  60  S.  Ct.  146,  151.)  In 
considering  this  ordinance  we  must  remember  that  the 
vital  question  is  the  protection  of  first  amendment 
guarantees.  Laws  affecting  such  constitutional  rights  must 
have  standards  “susceptible  of  objective  measurement” 
[Cramp  v.  Board  of  Public  Instruction  (1961),  368  U.S. 
278,  286,  7  L.  Ed.  2d  285,  291,  82  S.  Ct.  275,  280)  or 
have  standards  “narrow,  objective,  and  definite  ***  to 
guide  the  licensing  authority”  (Shuttlesw orth  v.  City  of 
Birmingham  (1969),  394  U.S.  147,  151,  22  L.  Ed.  2d  162, 
167,  89  S.  Ct.  935,  938).  It  has  been  stated  that 
“  ‘[p]recision  of  regulation  must  be  the  touchstone  in  an 
area  so  closely  touching  our  most  precious  freedoms,’ 
N.A.A.C.P.  v.  Button ,  371  U.S.  415,438  ***”  (Keyishian 
v.  Board  of  Regents  (1967),  385  U.S.  589,  603,  17  L.  Ed. 
2d  629,  641,  87  S.  Ct.  675,  684.)  That  is  because  “[t]he 
threat  of  sanctions  may  deter  their  exercise  almost  as 
potently  as  the  actual  application  of  sanctions.” NAA CP  v. 
Button  (1963),  371  U.S.  415,  433,  9  L.  Ed.  2d  405,  418, 
83  S.  Ct.  328,  338. 

It  is  well  established  by  a  series  of  decisions  that 
ordinances  controlling  licenses  to  exercise  first  amendment 
rights  are  unconstitutional  where  the  particular  officials 
are  vested  with  an  unlimited  or  overly  broad  discretion  to 
grant  or  deny  the  license. 

In  Staub  v.  City  of  Baxley  (1958),  355  U.S.  313,  2  L. 
Ed.  2d  302,  78  S.  Ct.  277,  an  ordinance  of  the  city  of 
Baxley,  Georgia,  made  it  an  offense  to  “solicit”  citizens  of 
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the  city  to  become  members  of  any  “organization,  union 
or  society”  requiring  fees  or  dues  without  first  receiving 
from  the  mayor  and  the  council  of  the  city  a  permit  which 
they  must  grant  after  consideration  of  “the  character  of 
the  applicant,  the  nature  of  the  ***  organization  for  which 
members  are  desired  to  be  solicited,  and  its  effects  upon 
the  general  welfare  of  [the]  citizens  of  the  City  of 
Baxley.”  355  U.S.  313,  321,  2  L.  Ed.  2d  302,  310,  78  S. 
Ct.  277,  281. 

Ordinances  providing  that  “[t]he  commission  shall 
grant  a  written  permit  for  such  parade,  procession  or  other 
public  demonstration  ***  unless  in  its  judgment  the  public 
welfare,  peace,  safety,  health,  decency,  good  order,  morals 
or  convenience  require  that  it  be  refused”  [Shuttlesworth 
v.  City  of  Birmingham  (1969),  394  U.S.  147,  149,  22  L. 
Ed.  2d  162,  166,  89  S.  Ct.  935,  937),  or  permitting  the 
denial  of  a  license  to  show  a  moving  picture  where  the 
board  of  censors  is  “of  the  opinion”  the  film  is  “of  such 
character  as  to  be  prejudicial  to  the  best  interests  of  the 
people  of  said  City”  ( Gelling  v.  Texas  (1951),  343  U.S. 
960,  96  L.  Ed.  1359,  72  S.  Ct.  1002),  or  providing  that 
“[t]he  Director  of  Public  Safety  is  hereby  authorized  to 
refuse  to  issue  said  permit  [for  parades  and  public 
assemblies]  when,  after  investigation  of  all  of  the  facts  and 
circumstances  pertinent  to  said  application,  he  believes  it 
to  be  proper  to  refuse  the  issuance  thereof”  [Hague  v. 
Committee  for  Industrial  Organization  (1939),  307  U.S. 
496,  502  n.l ,  83  L.  Ed.  1423,  1429  n.l,  59  S.  Ct.  954, 
958  n.l)  have  all  been  declared  unconstitutional. 

The  same  result  has  been  reached  where  the  licensing 
authority  was  described:  “[I]f  after  investigation  the 
Mayor  deems  it  proper  or  advisable  he  may  issue  a  written 
permit  to  said  person  for  the  purpose  of  soliciting,  selling, 
canvassing  or  census  taking”  [Largent  v.  Texas  (1943),  318 
U.S.  418,  419  n.l,  87  L.  Ed.  873,  875  n.l,  63  S.  Ct.  667 
n.l);  or  “the  Chief  of  Police  shall  refuse  a  permit  in  all 
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cases  where  the  application,  or  further  investigation  made 
at  the  officer’s  discretion,  shows  that  the  canvasser  is  not 
of  good  character”  ( Schneider  v.  State  (1939),  308  U.S. 
147,  158,  84  L.  Ed.  155,  163,  60  S.  Ct.  146,  149);  or  “It 
shall  be  unlawful”  to  use  sound  amplification  devices 
unless  “the  same  be  done  under  permission  obtained  from 
the  Chief  of  Police”  ( Saia  v.  New  York  (1948),  334  U.S. 
558  n.l,  92  L.  Ed.  1574,  1576  n.l,  68  S.  Ct.  1148,  1149 
n.l ). 

An  ordinance  which  forbade  the  distribution  of 
literature  of  any  kind  without  written  permission  from  the 
city  manager  was  void  on  its  face  because  it  struck  “at  the 
very  foundation  of  the  freedom  of  the  press  by  subjecting 
it  to  license  and  censorship.”  ( Lovell  v.  City  of  Griffin 
(1938),  303  U.S.  444,  451,  82  L.  Ed.  949,  953,  58  S.  Ct. 
666,  669.)  So  also  where  the  act  prohibited  allocating 
money  for  “any  alleged  religious,  charitable  or  philanthro¬ 
pic  cause,  ***  unless  such  cause  shall  have  been  approved 
by  the  secretary  of  the  public  welfare  council”  of  the 
State,  the  law  was  void  since  the  issuance  of  a  certificate 
depended  upon  the  secretary’s  opinion.  Cantwell  v.  Con¬ 
necticut  (1940),  310  U.S.  296,  301-02,  84  L.  Ed.  1213, 
1217,  60  S.  Ct.  900,  902. 

The  reason  for  striking  down  ordinances  with  either 
no  standards  or  overly  broad  criteria  is  the  real  peril  that 
the  applicant  for  the  license  will  be  denied  his  rights  to 
free  speech  and  press  through  the  exercise  of  the  power  of 
the  licensing  body  to  withhold  or  grant  a  license  in  its 
discretion. 

Here  this  ordinance  is  wholly  wanting  in  standards. 
The  exercise  of  a  constitutional  right  is  dependent  upon 
the  unfettered  discretion  or  whim  of  the  mayor.  He  has  an 
autocratic  authority  to  grant  or  withhold  the  license.  This 
is  manifest  by  the  fact  its  issuance  is  dependent  “[u]pon 
receiving  satisfactory  proof”  that  the  applicant  is  a  “fit 
and  proper  person.”  What  is  “satisfactory  proof”?  What  is 
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the  mayor’s  concept  of  a  “fit  and  proper  person”?  The 
whole  matter  is  purely  subjective.  Yet  constitutional  rights 
are  meaningless  if  they  depend  upon  the  discretion  or 
whim  of  some  official  or  administrator.  The  ordinance  is 
so  wanting  in  standards  that  it  is  void  on  its  face. 

Consider  the  pragmatic  aspect.  Here  the  constitutional 
infirmity  of  this  law  becomes  real.  It  provides  for  a  public 
hearing.  At  this  hearing  what  evidence  will  the  applicant 
introduce  that  he  is  a  “fit  and  proper  person”?  What  is  the 
norm  as  to  what  constitutes  “satisfactory  proof”?  The 
ordinance  is  so  wanting  in  standards  that  the  hearing  it 
provides  for  is  a  vacuity.  The  United  States  Supreme 
Court’s  observation  in  Shuttlesworth  v.  City  of  Birming¬ 
ham  (1969),  394  U.S.  147,  150-51,  22  L.  Ed.  2d  162,  167, 
89  S.  Ct.  935,  938,  is  apropos  here: 

“There  can  be  no  doubt  that  the  Birmingham 
ordinance,  as  it  was  written,  conferred  upon  the 
City  Commission  virtually  unbridled  and  absolute 
power  to  prohibit  any  ‘parade,’  ‘procession,’  or 
‘demonstration’  on  the  city’s  streets  or  public 
ways.  For  in  deciding  whether  or  not  to  withhold 
a  permit,  the  members  of  the  Commission  were  to 
be  guided  only  by  their  own  ideas  of  ‘public 
welfare,  peace,  safety,  health,  decency,  good 
order,  morals  or  convenience.’  This  ordinance  as 
it  was  written,  therefore,  fell  squarely  within  the 
ambit  of  the  many  decisions  of  this  Court  over 
the  last  30  years,  holding  that  a  law  subjecting  the 
exercise  of  First  Amendment  freedoms  to  the 
prior  restraint  of  a  license,  without  narrow, 
objective,  and  definite  standards  to  guide  the 
licensing  authority,  is  unconstitutional.  ‘It  is 
settled  by  a  long  line  of  recent  decisions  of  this 
Court  that  an  ordinance  which,  like  this  one, 
makes  the  peaceful  enjoyment  of  freedoms  which 
the  Constitution  guarantees  contingent  upon  the 
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uncontrolled  will  of  an  official— as  by  requiring  a 
permit  or  license  which  may  be  granted  or 
withheld  in  the  discretion  of  such  official— is  an 
unconstitutional  censorship  or  prior  restraint 
upon  the  enjoyment  of  those  freedoms.’  Staub  v. 
Baxley ,  355  U.S.  313,  322.  And  our  decisions 
have  made  clear  that  a  person  faced  with  such  an 
unconstitutional  licensing  law  may  ignore  it  and 
engage  with  impunity  in  the  exercise  of  the  right 
of  free  expression  for  which  the  law  purports  to 
require  a  license.”  (Footnotes  omitted.) 

Today  we  are  particularly  aware  that  the  operation  of 
motion  picture  theatres  creates  problems  which  necessitate 
regulation  by  public  bodies.  Certainly  licensing  of  theatres 
is  one  vehicle  of  regulation.  Supervision  can  be  accom¬ 
plished  so  long  as  there  are  objective  standards  governing 
the  function  of  the  licensing  body.  Whether  these  infringe 
upon  constitutional  freedoms,  we  leave  to  another  day. 

Whether  defendants  would  qualify  for  licenses  under  a 
constitutionally  drawn  ordinance  is  not  before  us.  In  this 
type  of  first  amendment  case,  it  is  the  ordinance  involved 
rather  than  the  particular  case  which  determines  whether 
there  is  any  impermissible  intrusion  upon  those  rights. 
Defendants  could  ignore  the  ordinance  “and  engage  with 
impunity  in  the  exercise  of  the  right  of  free  expression  for 
which  the  law  purports  to  require  a  license.”  Shuttle- 
sworth  v.  City  of  Birmingham  (1969),  394  U.S.  147,  151, 
22  L.  Ed.  2d  162,  167,  89  S.  Ct.  935,  938. 

The  judgments  of  the  circuit  and  appellate  courts  are 
reversed. 


Judgments  reversed. 
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(No.  48146.— Affirmed  and  remanded.) 

In  re  GLEN  WAYNE  JENNINGS  et  al. ,  Minors. -(Kathryn 
Pihlaja,  County  Probation  Officer,  Appellant;  Faye 
Jennings,  Appellee.) 

Opinion  filed  October  5,  1977. 

1.  JUVENILES— a  juvenile’s  grandmother  may  apply  for  a 
change  of  custody  as  a  “person  interested  in  the  minor”.  A  juvenile’s 
grandmother  has  the  right  to  apply  to  the  court  for  a  change  of 
custody  under  section  5—8  of  the  Juvenile  Court  Act,  which 
provides  that  a  “minor  or  any  person  interested  in  the  minor  may 
apply  to  the  court  for  a  change  in  custody”  (Ill.  Rev.  Stat.  1971,  ch. 
37,  par.  705-8(2)).  (P.129.) 

2.  JUVENILES— a  foster  parent  or  an  agency  interested  in  a 
minor  has  a  right  to  be  heard  in  a  juvenile  proceeding  but  not  to 
become  a  party.  In  a  juvenile  proceeding,  a  foster  parent  who  is  not 
otherwise  a  party,  or  a  representative  of  an  agency  or  association 
interested  in  the  minor,  has  the  right  to  be  heard  by  the  court,  but 
not  to  become  a  party  (Ill.  Rev.  Stat.  1971,  ch.  37,  par.  701—20(2)). 
(P.  130.) 

3.  JUVENILES— a  grandmother  should  be  allowed  an  eviden¬ 
tiary  hearing  on  her  petition  for  a  change  of  guardianship  where  she 
alleges  she  has  cared  for  the  children  since  their  birth.  Where  a 
temporary  guardian  with  power  to  consent  to  adoption  has  been 
appointed  by  the  court  for  three  minor  siblings,  the  children’s 
grandmother  should  be  permitted  an  evidentiary  hearing  on  her 
petition  for  a  change  of  guardianship  where  she  alleges  that  she  has 
raised  and  cared  for  the  children  since  their  birth,  since  if  she  is  a 
person  “having  custody  and  control  of  the  minor,”  section  4—1  of 
the  Juvenile  Court  Act  requires  that  she  be  named  as  respondent  in 
the  proceedings  (Ill.  Rev.  Stat.  1971,  ch.  37,  par.  704—1),  and 
section  1—20(1)  of  the  Act  provides  that  a  party  respondent  is 
entitled  to  appear  and  present  evidence  in  such  proceedings  (Ill.  Rev. 
Stat.  1971,  ch.  37,  par.  701-20(1)).  (Pp.  130-31.) 

4.  JUVENILES— an  evidentiary  hearing  should  be  permitted  on 
a  grandmother’s  change-of -guardianship  petition  alleging  that  the 
mother ,  who  has  authorized  the  appointment  of  a  guardian  with 
power  to  consent  to  adoption,  is  illiterate  and  mentally  retarded.  A 
grandmother  of  juveniles  whom  she  has  allegedly  raised  is  entitled  to 
an  evidentiary  hearing  on  her  petition  for  a  change  of  guardianship 
where  the  children’s  mother  has  authorized  the  court  to  appoint  a 
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guardian  for  the  children  with  authority  to  consent  to  their 
adoption,  but  the  grandmother,  in  her  petition,  alleges  that  the 
mother  is  mentally  retarded  and  illiterate,  since  these  allegations  go 
to  the  validity  of  the  consent  given  by  the  mother.  (P.  131.) 

5.  JURISDICTION— an  order  in  a  special  statutory  proceeding 
must  contain  the  jurisdictional  findings  prescribed  by  statute.  In  a 
special  statutory  proceeding,  an  order  must  contain  the  jurisdictional 
findings  prescribed  by  statute.  (P.  132.) 

6.  JUVENILES— an  order  appointing  a  guardian  with  power  to 
consent  to  the  children's  adoption  is  not  invalid  for  failure  to 
specifically  adjudge  the  children  “ wards  of  the  court.  ”  A  court  order 
appointing  a  temporary  guardian  for  children  with  power  to  consent 
to  their  adoption  is  not  invalid  for  its  failure  to  specifically  adjudge 
the  children  “wards  of  the  court”  in  that  language,  where  the 
ajudicatory  order  declares  the  children  to  be  dependent  and  that  the 
mother  is  unwilling,  for  reasons  other  than  financial  circumstances 
alone,  to  care  for,  protect  or  train  them,  and  that  it  is  in  the  best 
interests  of  the  children  to  be  taken  from  the  mother  and  placed 
under  guardianship  of  some  suitable  person  appointed  by  the  court. 
(Pp.  131-33.) 

7.  ADOPTION— a  consent  to  adoption  signed  in  open  court  is 
not  invalidated  by  defects  in  the  acknowledgment  of  the  consent. 
The  form  for  an  acknowledgment  to  a  consent  to  adoption  is 
provided  by  statute  (Ill.  Rev.  Stat.  1971 ,  ch.  4,  par.  9.1  — 10(H)),  but 
the  failure  of  a  certificate  of  acknowledgment  to  a  consent  to 
adoption  to  contain  all  the  prescribed  language  is  not  fatal  to  the 
consent  where  the  record  shows  that  the  mother  signed  the  consent 
“before  the  court,”  since  statute  provides  that  such  a  consent  may 
be  given  either  in  open  court  or  in  writing  (Ill.  Rev.  Stat.  1971,  ch. 
37,  par.  705—9(3)),  and  if  the  former  consent  is  given,  the 
sufficiency  of  the  latter  need  not  be  determined.  (Pp.  133-34.) 

8.  JUVENILES— failure  to  file  responsive  pleadings  to  a  peti¬ 
tion  for  change  of  guardianship  does  not  warrant  granting  the  relief 
asked  for  in  the  petition  when  no  responsive  pleadings  were 
required.  No  pleadings  were  required  to  be  filed  in  response  to  a 
grandmother’s  petition  for  a  change  of  guardianship  for  her 
grandchildren,  where  a  motion  attacking  her  standing  and  her  right 
to  a  hearing  on  the  petition  was  presented  and  opposed  by  her 
counsel,  who  did  not  object  to  the  absence  of  responsive  pleadings 
or  move  for  any  relief  for  that  reason,  and  the  grandmother  cannot 
successfully  claim  on  appeal  that,  because  of  the  lack  of  such 
pleadings,  she  should  be  granted  all  the  relief  prayed  for  in  her 
petition.  (Pp.  134-35.) 
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9.  JUVENILES— the  State  has  standing  to  take  an  appeal  in  a 
proceeding  challenging  the  appointment  of  a  county  probation 
officer  as  a  juvenile’s  guardian.  The  Juvenile  Court  Act  specifically 
directs  that  it  is  the  duty  of  the  State’s  Attorney  to  represent  the 
People  in  proceedings  under  the  Act  (Ill.  Rev.  Stat.  1971,  ch.  37, 
par.  701—21),  and  where  the  appointment  of  a  county  probation 
officer  as  guardian  of  a  minor  is  challenged  by  a  petition  for  change 
of  guardianship,  the  State  has  standing  to  appeal,  since  the  Act 
contemplates  that  a  county  probation  officer  acting  under  court 
order  should  be  represented  by  the  local  State’s  Attorney.  (P.  135.) 

MORAN,  J.,  took  no  part. 

Appellate  citation:  32  Ill.  App.  3d  857. 

Appeal  from  the  Appellate  Court  for  the  Second 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  De  Kalb  County,  the  Hon.  James  E.  Boyle,  Judge, 
presiding. 

James  M.  Carr  and  T.  Jordan  Gallagher,  States ’s 
Attorneys,  of  Sycamore  (William  P.  Brady  and  J.  Powers 
McGuire,  Assistant  State’s  Attorneys,  of  counsel),  for 
appellant. 

Tyler,  Peskind  8c  Solomon,  of  Aurora  (Richard  R. 
Solomon,  of  counsel),  for  appellee. 

James  J.  Doherty,  Public  Defender,  of  Chicago  (John 
Thomas  Moran  and  Aaron  L.  Meyers,  Assistant  Public 
Defenders,  of  counsel),  amicus  curiae. 

MR.  JUSTICE  RYAN  delivered  the  opinion  of  the 
court: 

This  appeal  involves  a  dispute  concerning  the  proper 
interpretation  and  application  of  the  Juvenile  Court  Act 
(Ill.  Rev.  Stat.  1971,  ch.  37,  par.  701—1  et  seq.).  The 
State’s  Attorney  of  De  Kalb  County,  on  behalf  of  Kathryn 
Pihlaja,  the  De  Kalb  County  probation  officer  and  director 
ol  Children’s  Services  for  De  Kalb  County,  appeals  from 
the  judgment  of  the  Appellate  Court  for  the  Second 
District  which,  with  one  justice  dissenting,  reversed  an 
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order  of  the  circuit  court  of  De  Kalb  County  appointing 
Pihlaja  guardian  of  the  three  minor  children  of  Judy 
Jennings  with  authority  to  consent  to  their  adoption.  32 
Ill.  App.  3d  857. 

On  April  24,  1972,  Pihlaja  filed  petitions  concerning 
the  three  Jennings  children.  The  petitions  alleged  that 
Judy  Jennings  was  the  natural  mother  of  the  children,  that 
the  father  was  unknown,  that  the  children  were  neglected 
and  dependent,  and  that  it  would  be  in  their  best  interests 
to  be  adjudged  wards  of  the  court.  Judy  Jennings  filed  an 
entry  of  appearance  and  consent  as  to  each  petition.  On 
June  19,  1972,  she  signed  entries  of  appearance  which 
authorized  the  court  to  appoint  a  guardian  of  the  children 
with  authority  to  consent  to  their  adoption.  On  June  21, 
1972,  the  circuit  court  entered  an  order  appointing  Pihlaja 
temporary  guardian  of  the  children  to  furnish  temporary 
custody  and  shelter  care,  and,  in  a  separate  order,  also 
directed  that  she  be  appointed  guardian  of  said  children 
with  power  to  consent  to  their  adoption. 

Two  months  later,  on  August  28,  1972,  Faye  Jen¬ 
nings,  the  children’s  grandmother,  filed  petitions  for 
supplemental  relief  in  regard  to  each  of  the  three  children. 
The  petitions  alleged  that  Judy  Jennings,  the  mother,  was 
mentally  retarded  and  illiterate,  that  petitioner  had  raised 
and  cared  for  the  children  since  their  birth,  and  that  she 
was  the  proper  person  to  have  care  and  custody  of  the 
children.  The  petitions  requested  that  the  court  terminate 
Pihlaja’s  guardianship  and  her  power  to  consent  to 
adoption,  and  that  the  petitioner  be  granted  legal  custody 
of  the  children. 

On  November  9,  1972,  Judy  Jennings  signed  a 

withdrawal  of  the  consents  to  adoption  she  had  previously 
executed.  That  same  day,  the  grandmother’s  petitions  were 
denied  following  oral  argument  by  counsel.  No  evidentiary 
hearing  was  held  concerning  the  allegations  of  the  grand¬ 
mother’s  petitions. 
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The  Appellate  Court  for  the  Second  District  reversed 
the  order  and  remanded  for  an  evidentiary  hearing  on  the 
grandmother’s  petitions  over  the  dissent  of  one  justice. 
The  majority  held  that  the  grandmother  was  entitled  to  an 
evidentiary  hearing  on  the  merits  of  her  petition.  The 
majority  also  found  that  the  circuit  court  was  without 
jurisdiction  because  the  children  were  not  adjudged  wards 
of  the  court  and  because  the  consents  to  adoption  were 
void.  We  granted  leave  to  appeal. 

Two  principal  issues  are  presented  for  our  resolution. 
The  first  issue  is  whether  the  children’s  grandmother  had  a 
right  to  an  evidentiary  hearing  on  her  petition  for  change 
of  guardianship.  Second,  it  must  be  determined  whether 
the  circuit  court  lacked  the  requisite  dispositional  jurisdic¬ 
tion.  Pihlaja  contends  that  the  grandmother  had  no 
statutory  right  to  a  hearing  and  that  she  has  no  standing  to 
challenge  the  validity  of  the  proceedings  at  which  Pihlaja 
was  appointed  guardian. 

The  grandmother  contends  that  she  was  entitled  to  an 
evidentiary  hearing  on  her  petition  on  the  basis  of  section 
5—8  of  the  Juvenile  Court  Act  (Ill.  Rev.  Stat.  1971,  ch.  37, 
par.  705—8).  Section  5—8(2)  at  that  time  provided: 

“The  minor  or  any  person  interested  in  the  minor 
may  apply  to  the  court  for  a  change  in  custody  of  the 
minor  and  the  appointment  of  a  new  custodian  or 
guardian  of  the  person  or  for  the  restoration  of  the  minor 
to  the  custody  of  his  parents  or  former  guardian  or 
custodian.  No  legal  custodian  or  guardian  of  the  person 
may  be  removed  without  his  consent  until  given  notice 
and  an  opportunity  to  be  heard  by  the  court.” 

It  is  clear  that  the  grandmother  is  a  “person  interested  in 
the  minor,’’  and  as  such,  under  the  statute,  has  the  right  to 
apply  to  the  court  for  a  change  of  custody.  The  statute 
does  not,  however,  explicitly  grant  the  right  to  a  hearing  to 
persons  interested  in  the  minor. 

The  Juvenile  Court  Act  specifically  designates  the 
parties  to  a  juvenile  proceeding  and  the  rights  they  are 
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afforded.  (Ill.  Rev.  Stat.  1971,  ch.  37,  par.  701—20.) 
Section  1—20(1)  of  the  Act  provides: 

“[T]he  minor  who  is  the  subject  of  the  proceeding 
and  his  parents,  guardian,  legal  custodian  or  responsible 
relative  who  are  parties  respondent  have  the  right  to  be 
present,  to  be  heard,  to  present  evidence  material  to  the 
proceedings,  to  cross-examine  witnesses,  to  examine 
pertinent  court  files  and  records  and  also,  although 
proceedings  under  this  Act  are  not  intended  to  be 
adversary  in  character,  the  right  to  be  represented  by 
counsel.  ***” 

The  Act  also  allows  limited  rights  to  certain  persons. 
Section  1—20(2)  provides  that  a  foster  parent,  who  is  not 
otherwise  a  party  to  the  proceeding,  and  a  representative 
of  an  agency  or  association  interested  in  the  minor  have 
the  right  to  be  heard  by  the  court,  but  do  not  become 
parties  to  the  proceeding.  A  “person  interested  in  the 
minor”  is  not  mentioned  in  either  provision. 

The  grandmother  would  be  a  necessary  party  if  she 
were  to  be  classified  as  a  “responsible  relative”  under 
section  1—20(1).  Section  4—1  of  the  Juvenile  Court  Act 
requires  that  the  dependency  petition  name  as  respondents 
the  “legal  guardian  or  the  person  ***  having  custody  or 
control  of  the  minor,  or  ***  the  nearest  known  relative  if 
no  parent  or  guardian  can  be  found.”  (Ill.  Rev.  Stat.  1971, 
ch.  37,  par.  704—1.)  Section  4—3  of  the  Act  requires  that 
summons  shall  be  directed  to  each  person  “named  as  a 
respondent  in  the  petition.”  (Ill.  Rev.  Stat.  1971,  ch.  37, 
par.  704—3.)  And  section  1—20(1)  quoted  above  confers 
the  status  of  a  party  to  the  proceedings  only  upon  a 
responsible  relative  who  is  a  party  respondent.  Thus,  the 
grandmother  would  be  a  “responsible  relative”  within  the 
meaning  of  section  1—20(1)  only  if  she  would  have  been 
made  a  respondent  in  the  dependency  petition.  And  she 
would  only  be  made  a  respondent,  under  the  statute,  if  she 
were  the  person  having  custody  and  control  of  the  minor 
or  if  she  were  the  nearest  known  relative  and  the  parent  or 
guardian  could  not  be  found. 
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The  grandmother  contends,  however,  that  it  would  be 
illogical  to  hold  that  a  “person  interested  in  the  minor’’ 
may  file  an  application  for  change  of  guardianship,  but 
that  no  hearing  on  the  application  is  required.  We  need  not 
decide  whether  the  grandmother  as  a  “person  interested  in 
the  minor”  is  entitled  to  a  hearing  on  her  petitions.  We  feel 
that  her  allegations  reveal  her  status  to  be  somewhat 
different  from  that  of  a  typical  person  interested  in  the 
minor.  Also,  the  allegations  are  of  such  a  serious  nature 
that  to  dismiss  them  without  a  hearing  could  lead  to  grave 
and  unjust  consequences. 

First  we  note  that  the  petitions  allege  that  the 
grandmother  had  raised  and  cared  for  the  children  since 
their  birth.  This  allegation  raises  the  possibility  that  the 
evidence  presented  in  support  of  it  may  reveal  that  the 
grandmother  may  have  been  the  “person  ***  having 
custody  or  control”  of  the  children,  and  that  she  was  thus 
required  to  be  a  party  respondent  in  the  dependency 
proceedings  pursuant  to  section  4—1  of  the  Act. 

Second,  the  petitions  alleged  that  the  mother  of  the 
children  was  mentally  retarded  and  illiterate.  Although  the 
discussion  before  the  trial  judge  indicated  that  considera¬ 
tion  was  given  to  this  allegation,  the  grandmother  should 
be  given  a  hearing  on  these  allegations,  the  import  of 
which  goes  to  the  validity  of  the  consent  that  was  signed 
by  the  mother  of  the  children.  We  find  that  the  serious 
nature  of  the  allegations  of  the  grandmother’s  petitions 
requires  that  an  evidentiary  hearing  be  held. 

As  noted  earlier,  the  appellate  court  also  held  that  the 
circuit  court’s  failure  to  specifically  adjudge  the  children  wards 
was  fatal  to  the  circuit  court’s  jurisdiction  and  that  the 
consents  to  adoption  were  void. 

Specifically,  the  grandmother  contends  that  the  three 
children  were  not  adjudged  to  be  wards  of  the  court  and  that 
the  consents  to  adoption  filed  by  the  children’s  mother  were 
invalid.  Section  4—8(2)  of  the  Act  provides: 

“(2)  If  the  court  finds  that  the  minor  is  a  person 
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described  in  Section  2—1  [delinquent,  otherwise  in  need 
of  supervision,  neglected  or  dependent]  and  that  it  is  in 
the  best  interests  of  the  minor  and  the  public  that  he  be 
made  a  ward  of  the  court,  the  court  shall  note  in  its 
findings  whether  he  is  delinquent,  otherwise  in  need  of 
supervision,  neglected  or  dependent,  ***  and  shall  ad¬ 
judge  him  a  ward  of  the  court  ***.”  (Emphasis  added.) 

Ill.  Rev.  Stat.  1971,  ch.  37,  par.  704—8(2). 

The  adjudicatory  orders  of  the  court  declaring  the 
children  to  be  dependent  children  and  appointing  Pihlaja 
guardian  of  the  children  with  power  to  consent  to  their 
adoption  did  not  specifically  adjudge  the  children  to  be 
wards  of  the  court.  Each  order  did,  however,  contain  the 
following  finding: 

“That  said  child  is  a  dependent  child  and  that  the  mother 
is  unwilling  for  reasons  other  than  financial  circumstances 
alone  to  care  for,  protect  or  train  said  minor  and  it  is  for 
the  interest  of  said  child  and  this  State  that  he  be  taken 
from  said  Judy  Jennings  [the  mother]  and  placed  under 
the  guardianship  of  some  suitable  person  appointed  by 
this  Court.” 

The  orders  further  provided: 

“It  is  therefore  ordered,  adjudged  and  decreed  that  [the 
child]  is  declared  to  be  a  dependent  child;  that  [Kathryn 
Pihlaja,  the]  Probation  Officer,  DeKalb  County  Children’s 

Services,  ***  is  hereby  appointed  guardian  of  said  child 
* **  >> 

We  do  not  quarrel  with  the  proposition  that  in  a 
special  statutory  proceeding  an  order  must  contain  the 
jurisdictional  findings  prescribed  by  statute.  ( Zook  v. 
Spannaus,  34  Ill.  2d  612;  In  re  Bartha,  87  Ill.  App.  2d  263; 
In  re  Barr ,  37  Ill.  App.  3d  10.)  However,  the  term  “ward 
of  the  court”  as  used  in  the  statute  has  no  significance 
apart  from  the  legal  status  about  which  the  statute  is 
concerned.  This  same  status  can  be  acceptably  described  in 
other  language.  Blacks  Law  Dictionary  (4th  ed.  1951) 
defines  “ward”  as:  “A  person,  especially  an  infant,  placed 
by  authority  of  law  under  the  care  of  a  guardian.”  In  39 
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C.J.S.,  Guardian  and  Ward ,  sec.  2  (1976),  we  find  the 
following: 

“A  ward  is  the  person  over  whom  or  over  whose 
property  a  guardian  is  appointed.  With  reference  to 
minors,  a  ward  is  an  infant  placed  by  authority  of  law 
under  the  care  of  a  guardian,  and  such  an  infant  is  a  ward 
of  the  court  appointing  the  guardian.”  (Footnotes  omit¬ 
ted.) 

The  statute  is  concerned  with  the  finding  and  adjudi¬ 
cation  of  a  particular  status.  It  does  not  require  that  the 
order  and  proceedings  be  ritualized  to  the  extent  that 
language  other  than  the  words  “ward  of  the  court”  which 
describes  the  same  status  may  not  be  used. 

If  the  accepted  definitions  of  “ward”  referred  to 
above  be  substituted  for  that  word  in  section  4—8  it 
becomes  readily  apparent  that  the  findings  and  adjudica¬ 
tion  in  the  order  of  the  trial  court  comply  with  the 
jurisdictional  requirements  of  the  statute.  The  trial  judge 
advanced  this  reasoning  in  responding  to  counsel’s  argu¬ 
ment  of  this  issue  in  that  court. 

As  to  the  consents  which  the  mother  signed  autho¬ 
rizing  the  appointment  of  a  guardian  of  the  children  with 
power  to  consent  to  their  adoption,  the  acknowledgments 
attached  to  these  documents  do  not  fully  conform  to  the 
requirements  of  section  10  of  the  adoption  statute  (Ill. 
Rev.  Stat.  1971,  ch.  4,  par.  9.1— 10(H)).  That  section 
provides  that  the  form  of  the  certificate  of  acknowledg¬ 
ment  of  consent  shall  be  substantially  as  provided  in  the 
section.  The  acknowledgments  that  were  executed  contain 
only  the  first  paragraph  of  the  prescribed  form  but  do  not 
contain  the  second  paragraph  of  the  form  prescribed  in  the 
statute.  This  omitted  paragraph  contains  the  following 
language: 

“I  have  fully  explained  that  by  signing  such  consent 
she  is  irrevocably  relinquishing  all  parental  rights  to  such 
child  or  adult  and  she  has  stated  that  such  is  her  intention 
and  desire.” 
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The  appellate  court  held  that  the  failure  of  the  acknowl¬ 
edgment  to  conform  to  the  form  prescribed  by  statute 
invalidated  the  consents. 

We  need  not  reach  the  effect  of  the  failure  of  the 
acknowledgments  to  fully  conform  to  the  language  of  the 
adoption  statute.  Section  5—9(3)  of  the  Juvenile  Court 
Act  (Ill.  Rev.  Stat.  1971,  ch.  37,  par.  705—9(3))  in  part 
provided: 

“Parental  consent  to  the  order  authorizing  the 
guardian  of  the  person  to  consent  to  the  adoption  of  the 
Minor  shall  be  given  in  open  court  whenever  possible  and 
otherwise  must  be  in  writing  and  signed  in  the  form 
provided  in  ‘An  Act  in  relation  to  the  adoption  of  persons 
***’.”  (Emphasis  added.) 

Thus  the  statute  requires  that  parental  consent  be  given  in 
either  one  of  two  methods.  The  petition  filed  by  the 
grandmother  did  not  raise  this  question  as  to  the  validity 
of  the  consents  of  Judy  Jennings.  In  arguments  to  the  trial 
court,  counsel  for  the  grandmother  called  the  court’s 
attention  to  the  fact  that  the  acknowledgments  to  the 
consents  are  not  in  the  form  prescribed  in  the  adoption 
statute.  He  did  not  assert  that  she  was  not  properly 
admonished  or  that  the  consents  were  not  given  in  open 
court.  In  fact,  the  order  entered  appointing  the  guardian 
and  authorizing  her  to  consent  to  the  adoption  of  the 
children  finds  that  the  mother  did  sign  the  consents 
“before  the  court.”  We,  therefore,  find  no  reason  to 
question  the  validity  of  the  manner  in  which  the  consents 
to  adoption  were  acknowledged. 

The  grandmother  also  raises  two  subsidiary  issues  in 
this  appeal.  She  asserts  that  she  is  entitled  to  all  the  relief 
prayed  for  in  her  petition  due  to  the  fact  that  the  guardian 
failed  to  file  a  responsive  pleading.  We  find  this  contention 
to  be  without  merit.  This  issue  was  also  not  raised  in  the 
trial  court.  Although  the  record  contains  no  responsive 
pleadings,  the  grandmother’s  counsel  himself  informed  the 
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court  before  the  argument  concerning  the  grandmother’s 
petition  that  there  was  a  motion  attacking  the  grand¬ 
mother’s  standing.  Counsel  did  not  object  to  the  absence 
of  responsive  pleadings  or  move  for  any  relief  for  that 
reason.  The  argument  of  the  motion  covered  not  only  the 
question  of  standing  but  also  the  grandmother’s  right  to  a 
hearing  on  her  petition.  The  case  was  disposed  of  following 
the  argument  on  the  motion,  and  no  responsive  pleadings 
were  required. 

The  grandmother  also  contends  that  the  State  has  no 
standing  to  appeal  to  this  court.  We  reject  this  contention 
because  the  Juvenile  Court  Act  specifically  directs  that  it  is 
the  duty  of  the  State’s  Attorney  to  represent  the  People  in 
proceedings  under  the  Act.  (Ill.  Rev.  Stat.  1971,  ch.  37, 
par.  701—21.)  The  Act  clearly  contemplates  that  a 
probation  officer  employed  by  the  county,  and  acting 
under  order  of  court,  as  Pihlaja  was,  shall  be  represented 
by  the  local  State’s  Attorney. 

For  the  reasons  stated  herein,  the  appellate  court’s 
reversal  of  the  circuit  court’s  dismissal  of  the  petitions  of 
Faye  Jennings  is  affirmed,  and  the  cause  is  remanded  to 
the  circuit  court  of  De  Kalb  County  with  directions  to 
proceed  in  accordance  with  this  opinion. 

Affirmed  and  remanded, 
with  directions. 

MR.  JUSTICE  MORAN  took  no  part  in  the  considera¬ 
tion  or  decision  of  this  case. 
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(No.  4905 1.— Appellate  court  reversed;  circuit  court 
court  affirmed;  cause  remanded.) 

DONALD  PEKELDER,  Appellant,  v.  EDGEWATER 
AUTOMOTIVE  CO.,  INC.,  et  al.,  Appellees. 

Opinion  filed  October  5,  1977. 

1.  JURY—  a  juror's  lack  of  candor  on  voir  dire  examination 
does  not  raise  questions  of  due  process  or  the  right  to  trial  by  jury. 
It  has  been  held  that  lack  of  candor  by  a  prospective  juror  during 
voir  dire  examination  does  not  go  to  the  questions  of  due  process  or 
the  right  to  trial  by  jury.  (Pp.  138-39.) 

2.  JURY  —prejudice  must  be  shown  before  a  juror's  false 
testimony  on  voir  dire  will  justify  a  new  trial.  A  motion  for  a  new 
trial  based  on  allegations  that  a  juror  has  testified  falsely  on  voir  dire 
will  be  denied  unless  it  is  established  that  prejudice  has  resulted,  and 
this  is  a  matter  primarily  within  the  discretion  of  the  trial  judge,  who 
has  the  better  opportunity  to  study  and  observe  the  juror  and  his 
demeanor.  (P.  139.) 

3.  JURY— a  trial  court's  decision  to  grant  a  new  trial  for  a 
juror's  false  voir  dire  testimony  will  not  be  reversed  if  prejudice 
could  properly  have  been  found  by  the  trial  court.  In  determining 
whether  a  trial  court  has  abused  its  discretion  in  granting  a  new  trial 
based  on  a  juror’s  false  testimony  on  voir  dire  examination,  a 
reviewing  court  must  decide  whether  the  record  indicates  that  the 
trial  court  properly  found  or  could  have  found  actual  prejudice  due 
to  the  false  answers  given  on  voir  dire.  (P.  139.) 

4.  JURY  —when  a  new  trial  may  be  granted  based  on  a  jury 
foreman's  false  voir  dire  testimony  as  to  his  involvement  in  other 
lawsuits.  A  trial  judge  did  not  abuse  his  discretion  in  granting  a  new 
trial  where  the  jury  foreman  testified  falsely  (though  perhaps 
unintentionally)  on  voir  dire  examination  that  he  was  not  a  party  to 
pending  lawsuits,  when  he  was  at  that  time  a  defendant  in  a  contract 
action  for  damages,  where  the  record  shows  that  this  juror 
apparently  played  a  chairman-like  role  in  the  jury  room,  brought  the 
deliberations  to  a  close  after  IV2  or  2  hours,  and  read  and  interpreted 
the  instructions  to  the  other  jurors,  and  where  the  trial  judge 
recollected  the  juror’s  answers  to  the  questions  on  voir  dire  and 
expressed  his  own  doubts  concerning  the  juror’s  sincerity.  (Pp.  140- 
41.) 

Appellate  citation:  42  Ill.  App.  3d  1011. 

Appeal  from  the  Appellate  Court  for  the  First 
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District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  County,  the  Hon.  George  J.  Schaller,  Judge, 
presiding. 

Joseph  R.  Curcio,  of  Chicago  (Sidney  Z.  Karasik,  of 
counsel),  for  appellant. 

Kirkland  8c  Ellis,  of  Chicago  (Donald  J.  Duffy,  of 
counsel),  for  appellees. 

MR.  JUSTICE  CLARK  delivered  the  opinion  of  the 
court: 

Plaintiff,  Donald  Pekelder,  is  appealing  from  the 
appellate  court  reversal  (42  Ill.  App.  3d  1011)  of  an  order 
for  a  new  trial  entered  by  the  circuit  court  of  Cook 
County.  Pekelder  brought  an  action  for  personal  injuries 
against  the  manufacturer  (Edgewater  Automotive  Co., 
Inc.)  and  distributor  (Standard  Unit  Parts  Corp.)  of  an 
automobile  jack,  alleged  to  have  been  unreasonably  dan¬ 
gerous.  The  jury  returned  a  verdict  for  Edgewater  and 
Standard,  but  the  trial  court  granted  Pekelder’s  motion  for 
a  new  trial  on  the  grounds  that  a  juror  falsely  testified 
during  his  voir  dire  examination.  We  allowed  Pekelder’s 
petition  for  leave  to  appeal. 

A  week  after  the  verdict  was  handed  down,  Pekelder’s 
attorney  encountered  the  juror,  Stanton  C.  Ascher,  in  the 
Civic  Center  in  Chicago.  At  that  time  Ascher  mentioned  he 
was  involved  in  a  lawsuit.  A  month  later,  after  further 
investigation,  Pekelder  moved  for  a  new  trial.  At  the 
post-trial  hearing  on  the  motion,  the  judge  specifically 
recalled  that  on  voir  dire  he  had  asked  each  juror  whether 
or  not  he  or  she  had  any  pending  lawsuits  or  had  ever  sued 
or  been  sued.  Ascher,  who  was  chosen  the  foreman  of  the 
panel,  had  replied  negatively.  On  direct  examination  at  the 
post-trial  proceeding,  the  following  exchange  occurred 
between  the  examiner  and  Ascher: 

“Q.  Now,  do  you  remember  if  you  knew  at  the  time 

you  were  serving  on  this  jury  that  you  had  a  case 
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pending? 

A.  Yes.” 

It  was  confirmed  that  Ascher  was  a  defendant  in  a  damage 
suit  (in  contract)  pending,  at  that  time,  in  circuit  court. 
(Ascher  testified  he  was  a  party  in  a  second  suit  also.) 

Ascher  maintained  he  thought  the  court’s  voir  dire 
questions  referred  to  pending  personal  injury  suits  and 
that,  because  his  suits  were  not  personal  injury  actions,  he 
answered  accordingly.  He  testified  that  he  had  “put  the 
red  switch  on”  to  end  deliberations,  which  were  only  an 
hour  and  a  half  to  two  hours  long,  and  that  he  had  “read 
and  interpret  [ed]  ”  the  instructions  to  the  other  jurors. 
Ascher  also  testified  that  a  week  previous  he  had  served  on 
a  jury,  again  as  foreman,  in  which  damages  were  returned 
for  a  plaintiff.  Ascher  noted  that  the  initial  vote  of  the 
jury,  before  any  discussion  occurred,  was  seven  jurors  for 
the  defendant  and  five  in  abstention.  Although  Ascher  was 
not  found  in  contempt  of  court  for  failure  to  disclose  his 
pending  suits  on  voir  dire ,  the  judge  expressed  his  doubts 
about  Ascher’s  sincerity. 

The  issue  is  whether  or  not  the  trial  court  abused  its 
discretion  in  ordering  a  new  trial  because  of  prejudice  to 
Pekelder  resulting  from  a  juror’s  lack  of  disclosure  of 
pending  lawsuits  during  voir  dire  examination.  We  believe 
the  trial  judge  did  not  abuse  his  discretion. 

At  the  outset,  we  must  observe  that,  contrary  to 
Pekelder’s  contention,  there  is  no  constitutional  question 
of  first  impression  involved  where  there  has  been  a  lack  of 
candor  by  a  prospective  juror  during  voir  dire  examination. 
That  issue  was  decided  by  this  court  in  Kuzminski  v.  Waser 
(1940),  374  Ill.  428,  429-30: 

“It  is  enough  for  us  to  point  out  that  even  if  the 
juror  was  biased  and  even  if  serious  errors  were 
committed  by  the  trial  court  in  refusing  to  grant  a 
new  trial  and  if,  as  argued,  the  verdict  is  contrary 
to  the  weight  of  the  evidence,  none  of  these 
things  go  to  the  question  of  due  process  nor  to 
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the  right  to  trial  by  jury. 

Neither  the  right  to  trial  by  jury  nor  the 
guaranties  of  due  process  of  law  extend  to  any 
guarantee  against  erroneous  or  unjust  decisions.” 

The  general  rule  for  cases  involving  motions  for  new 
trial  due  to  jurors’  false  testimony  during  voir  dire  has 
been  stated  in  Department  of  Public  Works  &  Buildings  v. 
Christensen  (1962),  25  Ill.  2d  273,  279-80: 

“Our  decisions  make  it  clear  that  a  motion  for 
new  trial  will  be  denied  unless  it  is  established  not 
only  that  the  juror  answered  falsely,  but  also  that 
prejudice  resulted.  ***  This  [is]  a  matter  primar¬ 
ily  within  his  [the  trial  judge’s]  discretion  ***.” 

On  the  question  of  the  trial  court’s  discretion  regarding  a 
motion  for  new  trial,  Christensen  is  in  accord  with  Raub  v. 
Carpenter  (1902),  187  U.S.  159,  47  L.  Ed.  119,  23  S.  Ct. 
72.  (See  also  Stanczak  v.  Pennsylvania  R.  Co.  (7th  Cir. 
1949),  174  F.2d  43.)  The  reason  for  this  reliance  on  the 
trial  court’s  discretion  is  clear;  it  has  the  better  opportu¬ 
nity  to  study  and  observe  the  juror  and  his  or  her 
demeanor.  Kuzminski  v.  Waser  (1942),  314  Ill.  App.  438 
(cited  by  cases  and  treatises  in  this  area;  see,  e.g .,  58  Am. 
Jur.  2d  New  Trial  sec.  48  (1971)). 

Both  Christensen  and  Stanczak ,  which  cited  two  of 
the  cases  analyzed  by  the  appellate  court  in  the  instant 
case,  confirm  that  the  standard  to  be  applied  in  Illinois 
cases,  such  as  the  instant  one,  is  that  of  prejudice. 
Therefore,  to  determine  whether  there  has  been  an  abuse 
of  discretion,  it  is  necessary  for  us  to  decide  whether,  on 
the  record,  the  trial  court  properly  found  or  could  have 
found  actual  prejudice  to  Pekelder  due  to  false  answers 
given  during  voir  dire. 

In  Christensen ,  a  condemnation  proceeding  to  assess 
damages,  a  juror,  according  to  the  affidavit  of  the  attorney 
for  Christensen,  had  denied  during  voir  dire  that  she  or  any 
member  of  her  family  had  any  transactions  involving  land 
or  property  condemnation  with  the  State.  Another  juror’s 
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affidavit  stated  that  the  juror  had  said,  during  the 
deliberations,  that  her  brother  had  property  condemned 
and  had  been  treated  fairly  by  the  State.  The  foreman,  in 
an  affidavit  presented  by  the  Department,  said  that  the 
juror  had  “not  adversely  affect [ed]  the  verdict  from 
defendants’  standpoint.”  (25  Ill.  2d  273,  278.)  The  trial 
judge,  who  “stated  that  he  had  no  recollection  of  the 
questions  that  he  put  to  the  jurors”  (25  Ill.  2d  273,  279), 
denied  the  motion  for  a  new  trial.  This  court  affirmed, 
agreeing  that  no  prejudice  to  Christensen  had  been  found. 

In  the  Illinois  appellate  court  cases  cited  by  Christen¬ 
sen ,  by  the  appellate  court  below,  and  by  Stanczak ,  the 
plaintiffs  won  jury  verdicts  in  personal  injury  actions. 
(Maher  v.  New  York ,  Chicago  &  St.  Louis  R.R.  Co.  (1937), 
290  Ill.  App.  267,  and  Kuzminski ,  314  Ill.  App.  438.)  On 
voir  dire ,  a  juror  in  each  case  had  negatively  answered 
questions  put  to  each  regarding  his  and  her  involvement  in 
personal  injury  actions.  The  defendants  in  each  case 
discovered  that  in  fact  the  answers  were  not  accurate.  In 
Maher ,  both  the  juror,  who  was  the  foreman,  and  his  son 
had  been  involved  in  personal  injury  claims.  Although  the 
discovery  of  the  false  answers  during  voir  dire  was  not 
made  until  after  the  appeal  was  initiated,  the  appellate 
court  found  no  prejudice  and  refused  to  reverse.  The 
appellate  court  also  said  that  the  juror’s  answers  tended  to 
favor  the  defendant-appellant.  In  Kuzminski ,  the  juror’s 
husband  had  been  a  party  to  an  action  arising  from  an  auto 
accident.  The  appellate  court,  applying  a  standard  of 
actual  prejudice,  refused  to  disturb  the  trial  court’s  denial 
of  the  motion  for  a  new  trial.  (Apparently,  the  appellate 
court  rejected  the  contention  that  false  answers  during  voir 
dire— and  therefore  the  lack  of  statutory  qualifications— 
disqualified  the  juror.  The  only  issue  is  whether  there  was 
prejudice.) 

In  the  instant  case,  the  record  shows  that  false  answers 
were  given  by  Ascher  during  voir  dire.  Whether  intentional 
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or  not,  he  had  replied  that  he  was  not  a  party  to  pending 
lawsuits.  (See  Photostat  Corp.  v.  Ball  (10th  Cir.  1964),  338 
F.2d  783;  Consolidated  Gas  &  Equipment  Co.  of  America 
v.  Carver  (10th  Cir.  1958),  257  F.2d  111.)  Moreover,  the 
court,  unlike  the  court  in  Christensen,  was  able  to 
specifically  recollect  his  questions  and  Ascher’s  answers 
during  voir  dire.  Finally,  Ascher,  the  foreman,  apparently 
played  a  chairman-like  role,  limiting  or  ending  the  delibera¬ 
tions  after  IV2  or  2  hours  and  reading  and  interpreting  the 
instructions  to  the  other  jurors  who  had  indicated  a  quite 
less  than  unanimous  verdict  in  the  initial  vote. 

Although  it  is  true  the  trial  judge  himself  expressed  his 
satisfaction  with  the  trial  proceedings,  we  cannot  say  that 
he  abused  his  discretion  in  granting  a  new  trial.  We 
emphasize  that  we,  on  review,  are  not  making  a  determina¬ 
tion  of  prejudice  based  on  the  record  but  only  whether  the 
trial  court  could  have  reasonably  concluded  on  the  basis  of 
the  evidence  that  there  was  prejudice.  We  believe  the  trial 
court  could  reasonably  do  so. 

Pekelder’s  contention,  that  depriving  him  of  his 
statutory  right  to  challenge  a  juror  for  cause  (Ill.  Rev.  Stat. 
1975,  ch.  78,  par.  14)  alone  is  prima  facie  prejudicial  and 
merits  a  new  trial,  need  not  be  reached.  Our  affirmance  of 
the  trial  court’s  determination  of  actual  prejudice  to 
Pekelder  eliminates  the  necessity  of  reaching  that  issue. 

Hence,  we  reverse  the  appellate  court,  affirm  the  trial 
court,  and  remand  for  a  new  trial. 

Appellate  court  reversed; 
circuit  court  affirmed; 
cause  remanded. 
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(No.  48925.— Judgment  reversed.) 

SHIREEN  BENJAMIN  et  al. ,  Appellees,  v.  DEVON 
BANK,  Trustee,  et  al.,  Appellants. 

Opinion  filed  October  5,  1977. 

1.  APPROPRIATIONS—  whether  an  appropriation  bill  is  limited 
to  the  subject  of  appropriations  is  judicially  reviewable.  The 
provision  of  section  8(d)  of  article  IV  of  the  1970  Constitution 
limiting  appropriation  bills  to  the  subject  of  appropriations  is  not  a 
procedural  requirement,  but  a  constitutional  limitation  subject  to 
judicial  review.  (Pp.  145-47.) 

2.  APPROPRIATIONS— qualifications  on  spending  that  are 
themselves  substantive  law  cannot  be  passed  in  an  appropriation  bill, 
but  may  be  enacted  separately.  The  General  Assembly  may  restrict 
and  qualify  the  use  to  which  funds  appropriated  may  be  put,  but 
restrictions  or  qualifications  that  are  themselves  substantive  law, 
such  as  restrictions  that  change  existing  statutes  respecting  permis¬ 
sible  locations  for  some  offices  of  the  Department  of  Labor,  must  be 
passed  separately  from  an  appropriation  bill.  (Pp.  148-49.) 

Appeal  from  the  Circuit  Court  of  Cook  County,  the 
Hon.  Raymond  K.  Berg,  Judge,  presiding. 

Foran,  Wiss  and  Schultz,  and  Edwin  M.  Berman,  of 
Berman  and  Newman,  of  Chicago  (Richard  A.  Devine,  of 
counsel),  for  appellants. 

Martin  S.  Gerber  and  Ronald  M.  Brown,  of  Chicago, 
for  appellees. 

David  A.  Epstein  and  Lee  J.  Schwartz,  of  Chicago,  and 
Gerald  W.  Shea,  of  Berwyn  (James  J.  Bagley,  law  student, 
of  Chicago,  and  Thomas  R.  Dodegge,  of  Springfield,  and 
Joseph  P.  McGah,  of  Forest  Park,  of  counsel),  for  amici 
curiae. 

MR.  JUSTICE  GOLDENHERSH  delivered  the  opinion 
of  the  court: 

The  Director  of  the  Department  of  Labor  and  the 
Director  of  the  Department  of  General  Services  of  the 
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State  of  Illinois  appealed  from  the  order  of  the  circuit 
court  of  Cook  County  preliminarily  enjoining  them  and 
the  Comptroller  from  expending  any  funds,  under  appro¬ 
priation  bill  Public  Act  79—1267,  for  the  leasing  and 
operation  of  an  unemployment  insurance  office  at  6220 
North  California  Avenue  in  Chicago.  Pursuant  to  Supreme 
Court  Rule  302(b)  we  allowed  defendants’  motion  for 
direct  appeal. 

On  April  13,  1976,  defendant  Director  of  the  Depart¬ 
ment  of  General  Services,  on  behalf  of  the  State,  entered 
into  a  lease  with  defendant  Devon  Bank  as  trustee,  under 
its  Trust  No.  2734,  of  a  one-story  building  and  50-car 
parking  lot  for  the  use  of  the  Department  of  Labor, 
Bureau  of  Unemployment  Security,  as  an  unemployment 
insurance  office.  The  lease  was  to  become  effective  August 
1,  1976.  Subsequent  to  the  execution  of  the  lease,  the 
General  Assembly  enacted  Public  Act  79—1267,  a  general 
appropriation  bill  for  the  Department  of  Labor,  section 
5.1  of  which  provided: 

“No  funds  appropriated  in  Section  3  of  this  Act  may 
be  expended  for  the  opening  and  staffing  of  an  Unem¬ 
ployment  Insurance,  Employment  Service  or  Work  Incen¬ 
tive  office  if  the  office  space  or  facility  rented  is  located 
within  500  feet  of  a  school  in  any  city  with  a  population 
over  1,000,000.”  (1976  Ill.  Laws  217,  221.) 

Section  3,  to  which  section  5.1  referred,  appropriated 
Federal  funds  derived  from  title  III  of  the  Social  Security 
Act  for  administration  of  the  Unemployment  Insurance 
Act. 

On  August  18,  1976,  plaintiffs,  Shireen  Benjamin, 
Doris  Bloom,  Raymond  Colby,  Ruth  Hapner,  Daniel  Witt, 
“in  their  own  behalf  and  on  behalf  of  all  other  taxpayers 
similarly  situated,”  and  North  Town  Community  Council, 
in  behalf  of  itself,  its  members  and  “other  organizations 
similarly  situated,”  filed  a  two-count  complaint  for  declar¬ 
atory  judgment  and  injunctive  relief.  In  count  I  plaintiffs 
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alleged  that  section  5.1  prohibited  the  expenditure  of 
funds  for  the  leasing  of  the  premises  for  the  reason  that 
they  were  located  within  500  feet  of  a  school  within  the 
city  of  Chicago,  a  city  with  a  population  in  excess  of 
1,000,000,  and  that  the  proposed  expenditure  of  funds 
should  be  enjoined.  Count  II  was  dismissed  on  defendants’ 
motion,  and  no  cross-appeal  was  taken  from  that  order. 
The  circuit  court  held  Public  Act  79  —  1267,  and  “particu¬ 
larly”  section  5.1,  valid  and  effective  and  issued  the 
injunction. 

Defendants  contend  that  section  5.1  of  the  Act  did 
not  deal  with  the  subject  of  appropriations  and  was 
therefore  violative  of  article  IV,  section  8(d),  of  the  1970 
Illinois  Constitution,  which  in  pertinent  part  provides, 
“Appropriation  bills  shall  be  limited  to  the  subject  of 
appropriations.”  They  contend,  too,  that  this  action  was 
improperly  brought  for  the  reason  that  section  3  of  Public 
Act  79  —  1267  did  not  appropriate  public  funds;  that 
plaintiffs  have  failed  to  meet  the  requirements  for  issuance 
of  a  preliminary  injunction;  and  that  section  5.1  was 
special  legislation  prohibited  by  article  IV,  section  13,  of 
the  1970  Illinois  Constitution. 

In  an  earlier  opinion  in  this  cause  it  was  held  that 
section  5.1  violated  section  8(d)  of  article  IV  for  the 
reason  that  it  was  a  restriction  on  the  location  of  facilities 
to  be  used  by  the  Department  of  Labor  and  was  not 
limited  to  the  subject  of  appropriations.  Following  the 
allowance  of  plaintiffs’  petition  for  rehearing,  a  majority 
of  the  party  leadership  of  both  houses  of  the  General 
Assembly,  the  leadership  on  the  appropriations  commit¬ 
tees,  and  other  concerned  members  of  both  houses 
representing  both  major  political  parties,  moved  for  leave 
to  file  an  amicus  curiae  brief  directed  to  the  question  of 
the  proper  construction  of  article  IV,  section  8(d), 
concerning  appropriation  bills.  We  allowed  the  motion  and 
have  so  limited  the  issue  on  this  rehearing. 
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Amici  contend  first  that  the  “certification”  or  “en¬ 
rolled  bill”  provision  of  article  IV,  section  8(d),  precludes 
judicial  inquiry  concerning  compliance  with  the  require¬ 
ments  enumerated  in  section  8(d).  The  so-called  “certifica¬ 
tion”  or  “enrolled  bill”  rule,  contained  in  the  last  sentence 
of  article  IV,  section  8(d),  provides:  “The  Speaker  of  the 
House  of  Representatives  and  the  President  of  the  Senate 
shall  sign  each  bill  that  passes  both  houses  to  certify  that 
the  procedural  requirements  for  passage  have  been  met.” 

The  Committee  on  the  Legislature  of  the  constitu¬ 
tional  convention  explained  the  purpose  of  this  provision 
as  follows: 

“3.  Journal  Entry  and  Enrolled  Bill  Rules— Presently 
Illinois  has  the  ‘journal  entry’  rule  as  distinguished  from 
an  ‘enrolled  bill’  rule.  It  is  proposed  that  Illinois  adopt  the 
‘enrolled  bill’  rule. 

The  ‘journal  entry’  rule  means  that  a  piece  of 
legislation  can  be  challenged  in  the  courts  by  pointing  to  a 
defect  in  its  passage  as  reflected  in  the  journal.  Under  this 
rule,  a  statute  duely  [sfc ]  passed  by  the  General  Assembly 
and  signed  by  the  Governor  may  be  attacked  in  the 
courts,  not  necessarily  on  its  merits,  but  on  some 
procedural  error  or  technicality  found  in  the  legislative 
process.  The  ‘journal  entry’  rule,  as  a  result,  leads  to 
complex  litigation  over  procedures  and  technicalities. 

The  ‘enrolled  bill’  rule  would  provide  that  when  the 
presiding  officers  of  the  two  houses  sign  a  bill,  their 
signatures  become  conclusive  proof  that  all  constitutional 
procedures  have  been  properly  followed.  The  ‘enrolled 
bill’  rule  would  not  permit  a  challenge  to  a  bill  on 
procedural  or  technical  grounds  regarding  the  manner  of 
passage  if  the  bill  showed  on  its  face  that  it  was  properly 
passed.  Signatures  by  the  presiding  officers  would,  of 
course,  constitute  proof  that  proper  procedures  were 
followed. 

For  a  thorough  discussion  of  the  constitutional  and 
legal  problems  associated  with  the  existing  ‘journal  entry’ 
rule,  see:  Braden  and  Cohn,  The  Illinois  Constitution,  pp. 
153-154,  157-158,  and  159-160. 

The  method  recommended  for  adopting  the  ‘en- 
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rolled  bill’  rule  is  to  add  the  following  phrase  to  the  third 
paragraph  of  Section  8  c  [now  Section  8(d)]  :  ‘to  certify 
that  the  procedural  requirements  for  passage  have  been 
met.’  ”  6  Proceedings  1386-87. 

Amici  point  out  that  throughout  the  convention’s 
deliberations  section  8  of  the  legislative  article  and  its 
subsections  bore  the  captions: 

Section  8.  Passage  of  Bills 

(a)  Enacting  Clause 

(b)  Origin  and  Voting 

(c)  Record  Vote 

(d)  Procedural  Passage  Requirements 

(See  Report  of  the  Committee  on  the  Legislative  Article,  6 
Proceedings  1379-80,  1386-87;  Debates,  4  Proceedings 
2700-01,  2881;  Report  of  the  Committee  on  Style, 
Drafting  and  Submission,  Proposal  No.  10,  6  Proceedings 
1548-49;  and  Report  of  the  Committee  on  Style,  Drafting 
and  Submission,  Proposal  No.  15,  7  Proceedings  2528-29.) 
They  point  out  further  that  subsection  8(d),  which 
throughout  the  convention’s  deliberations  was  labeled 
“Procedural  Passage  Requirements”  contains  both  the 
“certification”  rule  and  the  five  “procedural  requirements 
for  passage”  to  which  the  certification  applies.  From  this 
they  argue  that  upon  being  certified  by  the  Speaker  of  the 
House  of  Representatives  and  the  President  of  the  Senate 
these  five  procedural  requirements,  namely  that  (1)  a  bill 
shall  be  read  by  title  on  three  different  days  in  each  house, 
(2)  a  bill  and  each  amendment  thereto  shall  be  reproduced 
and  placed  on  the  desk  of  each  member  before  final 
passage,  (3)  bills,  except  bills  for  appropriations  and  for 
the  codification,  revision  or  rearrangement  of  laws,  shall  be 
confined  to  one  subject,  (4)  appropriation  bills  shall  be 
limited  to  the  subject  of  appropriations,  (5)  a  bill  expressly 
amending  a  law  shall  set  forth  completely  the  sections 
amended,  are  not  subject  to  judicial  review.  We  do  not 
agree.  It  is  clear  from  the  report  of  the  Committee  on  the 
Legislature  that  not  all  of  the  requirements  of  section  8(d) 
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were  considered  procedural  and  therefore  immune  from 
judicial  review.  In  its  explanation  of  the  “single-subject” 
requirement,  the  report  states: 

“Since  the  judicial  branch  may  review  challenges  that  the 
‘single  subject’  rule  has  been  violated,  both  members  of 
the  General  Assembly  and  the  public  retain  sufficient 
protection  from  a  provision  in  a  bill  which  may  be 
unrelated  to  the  overall  thrust  of  the  bill.”  6  Proceedings 
1386. 

As  explained  in  the  report  of  the  Committee  on  the 
Legislature,  the  purpose  of  the  “enrolled  bill”  rule  is  to 
preclude  impeachment  of  a  bill  “certified”  in  accordance 
with  section  8(d)  by  use  of  the  Senate  and  House  journals 
to  show  legislative  noncompliance  with  constitutionally 
mandated  procedural  requirements.  Examination  of  the 
journals  is  not  necessary,  however,  to  test  the  General 
Assembly’s  compliance  with  either  the  “single  subject”  or 
the  “subject  of  appropriations”  requirement  of  section 
8(d),  and  we  have  reviewed  statutes  to  determine  legisla¬ 
tive  compliance  with  these  requirements.  (See  People  ex 
rel.  Kirk  v.  Lind  berg,  59  Ill.  2d  38  (subject  of  appropria¬ 
tions);  Fuehrmeyer  v.  City  of  Chicago ,  57  Ill.  2d  193 
(single  subject);  People  ex  rel.  Ogilvie  v.  Lewis ,  49  Ill.  2d 
476  (single  subject).)  We  hold  that  the  provision  of  section 
8(d)  limiting  appropriation  bills  to  the  subject  of  appro¬ 
priations  is  not  a  procedural  requirement,  but  a  constitu¬ 
tional  limitation  subject  to  judicial  review. 

We  consider  now  the  question  whether  section  5.1  was 
properly  made  a  Dart  of  the  appropriation  bill  or  whether 
it  was  a  substantive  provision  improperly  included  therein. 
Plaintiffs  and  amici  have  suggested  various  tests  and 
standards  for  resolving  this  question  and  have  cited 
opinions  of  the  Attorney  General  and  cases  which  show 
the  standards  applied  by  the  courts  of  other  jurisdictions 
whose  constitutions  contain  similar  limitations  on  appro¬ 
priation  bills. 
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We  find  it  unnecessary  to  discuss  these  various 
standards  or  the  numerous  types  of  provisions  used  in 
appropriation  bills.  For  the  decision  of  the  question 
presented,  it  suffices  that  section  5.1  of  the  appropriation 
bill  purported  to  change  the  existing  general  substantive 
law,  that  it  was  therefore  itself  substantive  in  nature,  and 
could  not  be  included  in  the  appropriation  bill.  Other 
legislation  enacted  by  the  General  Assembly  provided  that 
the  Director  of  the  Department  of  Labor  “may  in  his 
discretion  and  with  the  approval  of  the  Governor,  establish 
and  maintain,  at  places  other  than  the  seat  of  government, 
branch  offices  for  the  conduct  of  any  one  or  more 
functions  of  his  department.”  (Ill.  Rev.  Stat.  1975,  ch. 
127,  par.  17.)  Section  5.1  placed  an  additional  limitation 
on  the  location  of  a  branch  office,  and  this  cannot  be  done 
in  an  appropriation  bill. 

Amici  argue  that  although  general  statutes  may  grant 
the  executive  branch  permissive  authority  to  conduct 
certain  programs  or  activities,  the  General  Assembly  has 
the  inherent  and  fundamental  power  to  decide  which 
program  or  activity  it  will  fund,  including  the  operation  of 
the  disputed  unemployment  insurance  office.  We  agree 
that  the  General  Assembly  may  restrict  and  qualify  the  use 
to  which  funds  appropriated  may  be  put,  but  such 
qualifications  and  restrictions  may  not,  in  an  appropriation 
bill,  change  existing  statutes. 

Amici  state:  “The  legislature  has  not  really  changed 
the  mode  of  drafting  appropriation  bills  from  that  which  it 
has  used  for  100  years.  But  all  of  a  sudden,  because  of  the 
1970  provision,  there  is  a  real  question  of  what  is  valid  and 
what  is  invalid.”  They  argue  that  holding  section  5.1  of 
Public  Act  79  —  1267  invalid  will  change  the  balance  of 
power  concerning  a  legislative  restriction  on  executive 
spending.  They  concede  that  when  a  subject  other  than 
appropriations  is  included  in  an  appropriation  bill,  the 
nonappropriation  provision  is  not  subject  to  the  Gover- 
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nor’s  item  reduction  or  veto  power  (art.  IV,  sec.  9(d))  and 
that  it  could  not  be  selectively  vetoed  without  delay  or 
abrogation  of  all  the  appropriations  contained  in  the  bill. 
On  the  other  hand,  they  contend  that  the  General 
Assembly  has  the  inherent  right  to  restrict  appropriations; 
that  if  such  restrictions  must  be  enacted  in  a  separate  bill, 
the  Governor  could  approve  the  appropriation  bill  and 
veto  the  bill  containing  the  restrictions  and  it  would  then 
take  a  three-fifths  vote  of  the  elected  members  in  each 
house  to  pass  the  restrictions.  As  we  have  stated,  it  is  only 
those  restrictions  or  qualifications  in  an  appropriation  bill 
which  are  themselves  substantive  law  that  must  be  passed 
in  a  separate  bill.  This  is  required  by  the  constitutional 
mandate  that  “Appropriation  bills  shall  be  limited  to  the 
subject  of  appropriations.” 

For  the  foregoing  reasons,  the  judgment  of  the  circuit 
court  of  Cook  County  is  reversed. 

Judgment  reversed. 


(No.  48957.— Appellate  court  reversed;  circuit  court  affirmed.) 

THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS,  Appellant, 
v.  JOSEPH  PERRUQUET,  Appellee. 

i 

Opinion  filed  October  5,  1977. 

1.  CRIMINAL  LAW— a  reviewing  court’s  power  to  reduce  a 
sentence  under  Rule  615(b)(4)  may  be  exercised  only  where  a  trial 
court  has  abused  its  discretion.  Supreme  Court  Rule  615(b)(4) 
grants  reviewing  courts  the  power  to  reduce  the  sentence  imposed  by 
a  trial  court,  but  the  imposition  of  a  sentence  is  a  matter  of  judicial 
discretion  and,  absent  an  abuse  of  this  discretion,  the  sentence  of  the 
trial  court  may  not  be  altered  upon  review.  (P.  153.) 

2.  CRIMINAL  LAW— a  sentence  must  be  based  on  the  circum¬ 
stances  of  each  case.  A  reasoned  judgment  as  to  the  proper  sentence 
to  be  imposed  must  be  based  upon  the  particular  circumstances  of 
each  individual  case,  and  depends  upon  many  factors,  including  the 
defendant’s  credibility,  demeanor,  general  moral  character,  men¬ 
tality,  social  environment,  habits,  and  age.  (P.  153.) 


150 


People  v.  Perruquet 


68  Ill.  2d  149 


3.  CRIMINAL  LAW— a  trial  judge’s  sentencing  decision  is 
entitled  to  great  deference  and  weight.  The  trial  court  is  normally 
the  proper  forum  in  which  a  suitable  sentence  is  to  be  determined, 
and  a  trial  judge’s  decision  in  regard  to  sentencing  entitled  to  great 
deference  and  weight.  (P.  154.) 

4.  CRIMINAL  LAW— a  sentence  should  protect  society  from  an 
offender  while  providing  for  his  rehabilitation.  The  Illinois  Constitu¬ 
tion  provides  that  “[a]  11  penalties  shall  be  determined  both 
according  to  the  seriousness  of  the  offense  and  with  the  objective  of 
restoring  the  offender  to  useful  citizenship”  (Ill.  Const.  1970,  art.  I, 
sec.  11),  and  one  of  the  purposes  of  the  Unified  Code  of  Corrections 
is  to  restore  offenders  to  useful  citizenship  and  prescribe  penalties 
that  recognize  the  rehabilitative  potential  of  individual  offenders, 
and  the  trial  judge  has  the  responsibility  of  fashioning  a  sentence 
that  both  protects  the  interests  of  society  and  allows  for  the 
possibility  of  rehabilitation  of  the  offender.  (Pp.  154-55.) 

5.  CRIMINAL  LAW—  sentencing  a  burglar  with  a  history  of 
criminality  to  the  minimum  1-year  and  maximum  20-year  terms  is 
permissible  and  should  not  be  altered  on  appeal  under  Rule 
615(b)(4).  A  trial  court  is  not  shown  to  have  abused  its  discretion  in 
sentencing  a  burglar  to  the  statutory  1-year  minimum  and  20-year 
maximum  terms  of  imprisonment  (Ill.  Rev.  Stat.  1973,  ch.  38,  pars. 
19— 1(b),  1005—8—1),  and  such  a  sentence  cannot  be  reduced  on 
appeal  under  Supreme  Court  Rule  615(b)(4),  where  the  defendant 
has  been  consistently  engaged  in  criminal  activity  since  the  age  of 
14,  has  frequently  violated  his  parole  from  the  Illinois  Youth 
Commission,  and,  as  an  adult,  has  been  convicted  of  theft  and 
charged  on  another  occasion  with  criminal  damage  to  property  in 
addition  to  the  burglary  charge  in  question,  and  where  the  record 
shows  that  the  trial  court  was  aware  of  the  defendant’s  past  record, 
family  situation,  and  personal  traits.  (Pp.  151-56.) 

6.  CRIMINAL  LAW— a  reviewing  court  should  not  substitute  its 
judgment  for  the  sentencing  choice  of  a  trial  court.  Sentencing  is  not 
a  function  of  a  reviewing  court,  and  such  a  court  should  not 
substitute  its  judgment  for  that  of  a  trial  court  merely  because  it 
might  have  imposed  a  different  sentence  had  that  function  been 
delegated  to  it.  (P.  156.) 

GOLDENHERSH  and  DOOLEY,  JJ.,  dissenting. 

Appellate  citation:  41  Ill.  App.  3d  543. 

Appeal  from  the  Appellate  Court  for  the  Fifth 
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District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Williamson  County,  the  Hon.  William  A.  Lewis, 
Judge,  presiding. 

William  J.  Scott,  Attorney  General,  of  Springfield,  and 
Robert  H.  Howerton,  State’s  Attorney,  of  Marion  (James 
B.  Zagel,  Assistant  Attorney  General,  and  Bruce  D.  Irish 
and  James  R.  Sanders,  of  the  Illinois  State’s  Attorneys 
Association  Statewide  Appellate  Assistance  Service,  of  Mt. 
Vernon,  of  counsel),  for  the  People. 

Michael  J.  Rosborough,  Deputy  Defender,  and  Randy 
E.  Blue,  Assistant  Defender,  of  the  Office  of  the  State 
Appellate  Defender,  of  Mt.  Vernon,  for  appellee. 

MR.  JUSTICE  RYAN  delivered  the  opinion  of  the 
court: 

This  case  involves  the  scope  of  the  power  of  a 
reviewing  court  to  modify  a  criminal  sentence.  The 
defendant,  Joseph  Perruquet,  pleaded  guilty  to  the  crime 
of  burglary  (Ill.  Rev.  Stat.  1973,  ch.  38,  par.  19  —  1)  before 
the  circuit  court  of  Williamson  County.  Following  a 
sentencing  hearing,  the  circuit  court  sentenced  the  defend¬ 
ant  to  a  minimum  of  1  year  and  a  maximum  of  20  years  in 
prison.  The  appellate  court  reduced  defendant’s  sentence 
to  a  minimum  of  1  year  and  a  maximum  of  5  years.  (41  Ill. 
App.  3d  543.)  We  granted  the  State  leave  to  appeal  and 
now  reverse  the  judgment  of  the  appellate  court  and 
reinstate  the  sentence  entered  by  the  circuit  court. 

The  presentence  report  and  the  testimony  at  the 
sentencing  hearing  disclosed  the  following  facts.  Defendant 
was  21  years  old,  married,  and  the  father  of  two  children. 
He  only  attended  school  until  the  8th  grade  and  was,  as  a 
practical  matter,  an  illiterate.  Defendant  had  been  in  and 
out  of  trouble  with  the  law  since  the  age  of  14.  In  October 
1966  defendant  was  committed  to  the  Illinois  Youth 
Commission  as  a  result  of  delinquencies  referred  to  in  the 
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Commission’s  records  as  criminal  damage  to  property, 
breaking  and  entering,  and  auto  larceny.  On  June  3,  1967, 
defendant  was  paroled  from  institutional  custody,  but  was 
returned  on  February  16,  1968,  as  a  parole  violator 
charged  with  criminal  damage  to  property  and  breaking 
and  entering.  Defendant  was  next  paroled  on  January  3, 
1969.  He  was  returned  as  a  parole  violator  in  June  of  1969 
as  a  runaway  and  a  sex  delinquent.  On  August  27,  1969, 
defendant  was  again  paroled,  and  he  was  subsequently 
dismissed  from  the  custody  of  the  Youth  Commission  on 
August  17,  1970. 

Defendant  was  convicted  of  his  first  offense  as  an 
adult  on  August  19,  1970,  when  he  was  found  guilty  of 
theft  in  Will  County  and  sentenced  to  probation.  At  the 
time  of  the  burglary  conviction  involved  in  the  present 
case,  a  charge  of  criminal  damage  to  property  was  also 
pending  against  defendant  in  Franklin  County.  The  record 
does  not  disclose  the  disposition  of  this  charge.  Defendant 
was  unemployed  when  he  committed  the  burglary,  but  he 
had  generally  been  working  steadily  since  the  theft 
conviction  in  1970,  and  he  was  participating  in  a  Job 
Corps  training  program  at  the  time  of  sentencing. 

Immediately  prior  to  imposing  sentence,  the  trial 
court  made  the  following  remarks: 

“Now,  what  I  basically  have  here  is  a  man  who  has  a 
history  of  criminal  offenses.  You  have  reached  the  age  of 
21  and  here  you  commit  another  offense,  a  serious 
offense,  burglary.  ***  Now  the  fact  that  you  have  had  a 
poor  education;  if  you  want  to  improve  your  life,  you  can 
do  so  in  the  penitentiary.  But,  there  are  a  lot  of  people 
who  can  read  and  write  and  they  still  steal.  Just  because 
you  learn  to  read  and  write  and  have  a  new  trade  doesn’t 
mean  that  you  will  stop  stealing.  And  that  is  what  you  are 
going  to  have  to  determine  for  yourself.  I  feel  sorry  for 
your  kids.  I  don’t  like  to  do  it  but  I’m  going  to  do  it 
because  I  cannot  sit  here  conscientiously  and  say  that  a 
man  who  has  committed  one  theft  after  another  from  the 
time  he  was  14  years  old,  is  going  to  walk  out  of  this 
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Court  Room  and  have  a  big  change  of  heart  and  not  steal 
people’s  property. 

Now,  I  am  going  to  set  the  penalties  so  that  you  will 
have  an  opportunity  to  come  out  of  the  penitentiary;  that 
you  will  have  the  opportunity  to  make  a  new  life;  but  I 
am  also  going  to  set  a  maximum  to  where  when  you  do 
come  out  of  the  penitentiary  that  either  you  are  going  to 
obey  the  law,  on  your  own  or  else  they  are  going  to  take 
you  and  virtually  throw  the  key  away.  There  has  to  be  a 
stop  somewhere  and  its  up  to  you  Mr.  Perruquet.” 

The  defendant  was  thereupon  sentenced  to  a  mini¬ 
mum  of  1  year  and  to  a  maximum  of  20  years.  This 
sentence  represents  the  minimum  and  the  maximum 
imprisonment  provided  by  statute  for  the  offense  charged. 
Ill.  Rev.  Stat.  1973,  ch.  38,  pars.  19— 1(b),  1005—8—1. 

The  sole  issue  in  this  appeal  is  whether  the  trial  court 
committed  error  by  imposing  a  sentence  of  from  1  to  20 
years’  imprisonment.  In  reducing  the  maximum  term  to  5 
years,  the  appellate  court  did  not  expressly  state  in  what 
manner  the  trial  court  had  erred,  but  stated  that,  “[a]  fter 
carefully  considering  the  seriousness  of  the  offense  and  the 
history  and  character  of  the  defendant,  we  believe  the 
maximum  sentence  in  this  case  should  be  reduced  to  five 
years.”  41  Ill.  App.  3d  543,  549. 

Our  Rule  615(b)(4)  grants  reviewing  courts  the  power 
to  reduce  the  sentence  imposed  by  the  trial  court.  (58  Ill. 
2d  R.  615(b)(4).)  The  rule  itself  does  not  address  the 
scope  of  this  power  or  the  circumstances  under  which  it 
should  be  exercised.  However,  our  decisions  have  firmly 
established  that  the  imposition  of  a  sentence  is  a  matter  of 
judicial  discretion  and  that,  absent  an  abuse  of  this 
discretion,  the  sentence  of  the  trial  court  may  not  be 
altered  upon  review.  [People  v.  Butler  (1976),  64  Ill.  2d 
485,  490;  People  v.  Burbank  (1972),  53  Ill.  2d  261,  275; 
People  v.  Bonner  (1967),  37  Ill.  2d  553,  563.)  And  this 
test  has  been  applied  in  numerous  appellate  court  opin¬ 
ions.  See,  e.g.,  People  v.  Thomas  (1976),  38  Ill.  App.  3d 
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689;  People  v.  Pack  (1976),  34  Ill.  App.  3d  894 \People  v. 
Young  (1975),  30  Ill.  App.  3d  176. 

The  defendant  contends,  however,  that  a  reviewing 
court  may  reduce  a  sentence  absent  a  finding  of  an  abuse 
of  discretion.  This  contention  is  clearly  incorrect  under  the 
previously  cited  decisions  of  this  court  which  have 
interpreted  Rule  615(b).  To  whatever  extent  the  appellate 
opinion  implicitly  holds  that  an  abuse  of  sentencing 
discretion  need  not  be  shown  in  order  for  a  reviewing 
court  to  alter  a  sentence,  that  opinion  is  erroneous. 

We  have  frequently  stated  that  the  trial  judge  is 
normally  in  a  better  position  to  determine  the  punishment 
to  be  imposed  than  the  courts  of  review.  ( People  v.  Butler 
(1976),  64  Ill.  2d  485,  490;  People  v.  Burbank  (1972),  53 
Ill.  2d  261,  27 People  v.  Taylor  (1965),  33  Ill.  2d  417, 
424.)  A  reasoned  judgment  as  to  the  proper  sentence  to  be 
imposed  must  be  based  upon  the  particular  circumstances 
of  each  individual  case.  ( People  v.  Bolyard  (1975),  61  Ill. 
2d  583,  589.)  Such  a  judgment  depends  upon  many 
factors,  including  the  defendant’s  credibility,  demeanor, 
general  moral  character,  mentality,  social  environment, 
habits,  and  age.  ( People  v.  Dukett  (1974),  56  Ill.  2d  432, 
452.)  The  trial  judge,  in  the  course  of  the  trial  and  the 
sentencing  hearing,  has  an  opportunity  to  consider  these 
factors  “which  is  superior  to  that  afforded  by  the  cold 
record  in  this  court.”  ( People  v.  Morgan  (1974),  59  Ill.  2d 
276,  282.)  We  continue  to  find  that  the  trial  court  is 
normally  the  proper  forum  in  which  a  suitable  sentence  is 
to  be  determined  and  the  trial  judge’s  decisions  in  regard 
to  sentencing  are  entitled  to  great  deference  and  weight. 
We  therefore  reaffirm  our  long-standing  rule  that  absent  an 
abuse  of  discretion  by  the  trial  court  a  sentence  may  not 
be  altered  upon  review.  We  next  consider  whether  the 
record  discloses  that  the  trial  court  abused  its  discretion  by 
imposing  the  sentence  in  the  instant  case. 

The  Illinois  Constitution  provides  that  ‘‘[a]  11  penalties 
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shall  be  determined  both  according  to  the  seriousness  of 
the  offense  and  with  the  objective  of  restoring  the 
offender  to  useful  citizenship.”  (Ill.  Const.  1970,  art.  I, 
sec.  11.)  The  purposes  of  the  Unified  Code  of  Corrections 
include  the  restoration  of  offenders  to  useful  citizenship 
and  the  prescription  of  criminal  sanctions  which  recognize 
the  rehabilitative  potential  of  individual  offenders.  (Ill. 
Rev.  Stat.  1973,  ch.  38,  par.  1001  —  1—2.)  The  trial  judge  is 
thus  charged  with  the  often  difficult  and  delicate  responsi¬ 
bility  of  fashioning  a  sentence  which  will  not  only  protect 
the  interests  of  society,  but  will  also  allow  for  the 
possibility  of  rehabilitation  of  the  offender. 

We  have  previously  mentioned  several  of  the  factors 
which  a  sentencing  court  must  consider  when  determining 
the  appropriate  sentence  for  a  particular  offender.  Here, 
there  is  no  contention  that  the  trial  judge  considered 
improper  factors  in  imposing  sentence  or  that  he  was 
unconcerned  with  the  rehabilitative  potential  of  the 
defendant.  To  the  contrary,  the  record  reveals  that  the 
trial  judge  was  fully  aware  of  the  defendant’s  past  record, 
his  family  situation,  and  his  personal  traits. 

The  record  also  clearly  reveals  that  the  sentencing 
judge  reached  his  decision  only  after  a  great  deal  of 
thought  and  deliberation,  and  that  the  sentence  imposed 
was  consciously  designed  to  provide  the  defendant  with  a 
strong  incentive  for  self-rehabilitation.  The  trial  judge  was 
faced  with  the  task  of  sentencing  a  man  for  the  serious 
offense  of  burglary.  As  the  trial  court  observed,  the 
defendant  had  been  consistently  engaged  in  criminal 
activity  since  the  age  of  14  and  the  care  and  supervision  of 
the  proper  authorities  had  not  resulted  in  any  discernible 
rehabilitation.  By  combining  a  long  maximum  sentence 
with  a  minimum  sentence  which  could  allow  the  defendant 
to  leave  the  penitentiary  in  less  than  one  year,  the  trial 
judge  was  clearly  attempting  to  provide  defendant  with  an 
incentive  to  remake  his  life  and  conform  his  conduct  to 
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that  which  society  has  a  right  to  demand  from  every 
individual.  We  note  that  the  imposition  of  similar  sen¬ 
tences,  in  order  to  provide  incentive  for  self-rehabilitation, 
have  been  approved  by  our  appellate  courts.  See  People  v. 
Willingham  (1976),  35  Ill.  App.  3d  975  (sentence  of  4  to 
20  years);  People  v.  Pack  (1976),  34  Ill.  App.  3d  894 
(sentence  of  4  to  40  years);  People  v.  Young  (1975),  30  Ill. 
App.  3d  176  (sentence  of  2  to  20  years) ;  People  v.  White 
(1974),  23  Ill.  App.  3d  225  (sentence  of  1  to  20  years); 
People  v.  Majors  (1972),  8  Ill.  App.  3d  540  (sentence  of  1 
to  10  years). 

In  summary,  the  trial  court,  after  consideration  of  the 
proper  factors  and  full  compliance  with  statutory  require¬ 
ments,  reached  a  reasoned  decision  that  a  sentence  of  from 
1  to  20  years  would  serve  the  best  interests  of  the 
defendant  in  providing  an  opportunity  and  incentive  for 
rehabilitation,  and  would  also  protect  the  public  should 
attempted  rehabilitation  of  the  defendant  once  again  fail. 
As  mentioned,  the  trial  judge  was  in  the  best  position  to 
observe  and  evaluate  the  myriad  factors  which  comprise 
the  sentencing  determination.  It  is  not  our  function  to 
serve  as  a  sentencing  court,  and  we  will  not  substitute  our 
judgment  for  that  of  the  trial  court  merely  because  we  feel 
that  we  would  have  imposed  a  different  sentence  had  that 
function  been  delegated  to  us.  In  light  of  the  defendant’s 
history  of  criminal  activity,  we  cannot  say  that  the  trial 
court  abused  its  discretion  in  imposing  sentence  in  the 
instant  case. 

Therefore,  the  judgment  of  the  appellate  court  is 
reversed,  and  the  judgment  of  the  circuit  court  is  affirmed. 

Appellate  court  reversed; 
circuit  court  affirmed. 

MR.  JUSTICE  GOLDENHERSH,  dissenting: 

I  dissent  from  that  portion  of  the  majority  opinion 
which  holds  “that  absent  an  abuse  of  discretion  by  the 
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trial  court  a  sentence  may  not  be  altered  upon  review.” 
Cited  in  support  of  this  proposition  are  People  v.  Butler, 
64  HI.  2d  485,  People  v.  Burbank,  53  Ill.  2d  261,  and 
People  v.  Bonner,  37  Ill.  2d  553.  People  v.  Butler  does  not 
so  hold.  It  merely  states  in  passing  that  the  trial  court  did 
not  abuse  its  discretion.  People  v.  Bonner  cites  no 
authority,  and  People  v.  Burbank  relied  on  People  v. 
Taylor,  33  Ill.  2d  417,  and  People  v.  Hampton,  44  Ill.  2d 
41,  both  decided  long  prior  to  the  adoption  of  the  1970 
Constitution.  It  should  be  noted,  too,  that  Mr.  Justice 
Schaefer,  the  author  of  People  v.  Butler,  joined  in  the 
dissent  in  People  v.  Burbank,  in  which  it  was  said: 

“Finally,  I  disagree  with  the  majority  that  a 
sentence  is  not  to  be  modified  on  appeal  unless 
the  trial  court,  in  imposing  it,  abused  its  discre¬ 
tion.  Judicial  discretion  is  abused  ‘  “when  the 
judicial  action  is  arbitrary,  fanciful  or  unreason¬ 
able,  which  is  another  way  of  saying  that  discre¬ 
tion  is  abused  only  where  no  reasonable  man 
would  take  the  view  adopted  by  the  trial  court.  If 
reasonable  men  could  differ  as  to  the  propriety  of 
the  action  taken  by  the  trial  court,  then  it  cannot 
be  said  that  the  trial  court  abused  its  discretion.” 
[Citation.]  ’  Peek  v.  United  States  (9th  cir.),  321 
F.2d  934,  942.)  Neither  the  statutory  provision 
which  originally  authorized  reduction  of  sen¬ 
tences  nor  our  Rule  615  (50  Ill.  2d  R.  615) 
requires  that  there  be  an  abuse  of  discretion 
shown  as  a  prerequisite  to  the  exercise  of  the 
power,  and  a  reviewing  court  should  review  the 
propriety  of  the  sentence  in  the  same  manner  as 
other  errors.” 

The  majority  recognizes  that  the  Constitution  of  1970 
provides  that  “All  penalties  shall  be  determined  both 
according  to  the  seriousness  of  the  offense  and  with  the 
objective  of  restoring  the  offender  to  useful  citizenship” 


158 


People  v.  Wipfler 


68  Ill. 2d  158 


(in.  Const.  1970,  art.  I,  sec.  11),  and  that  one  of  the 
purposes  of  the  Unified  Code  of  Corrections  (HI.  Rev.  Stat. 
1973,  ch.  38,  par.  1001—1—2)  is  to  implement  the 
constitutional  provision.  It  is  impossible  to  reconcile  these 
constitutional  and  statutory  provisions  with  the  require¬ 
ment  that  a  reviewing  court  limit  its  inquiry  concerning 
the  propriety  of  a  sentence  to  the  narrow  question 
whether  the  trial  court,  in  imposing  it,  abused  its  discre¬ 
tion. 

To  review  sentences  in  the  manner  espoused  by  the 
majority  vests  the  circuit  courts  with  virtually  unlimited 
discretion  in  imposing  them.  This  broad  discretion  and  the 
resultant  disparity  in  sentences  have  been  justly  criticized. 
(See  ABA  Standards  Relating  to  the  Appellate  Review  of 
Sentences  (Approved  Draft  1968).)  The  implementation  of 
the  Constitution  requires  that  sentences  be  reviewed  not 
solely  to  determine  whether  there  has  been  an  abuse  of 
discretion  but  whether  the  circuit  court  followed  the 
constitutional  and  statutory  guidelines.  See  Ill.  Rev.  Stat. 
1973,  ch.  38,  pars.  1001-1-2;  1005-4-1;  1005-6-1. 

MR.  JUSTICE  DOOLEY  joins  in  this  dissent. 


(No.  48568.— Judgment  affirmed.) 

THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS,  Appellee, 
v.  STEVEN  WIPFLER,  Appellant. 

Opinion  filed  October  5 ,  1977. 

1.  CRIMINAL  LAW— there  is  an  arrest  if  the  police  inform  the 
defendant  of  a  violation,  he  submits  to  their  control,  and  the  police 
intend  an  arrest  and  the  defendant  so  understands  them.  The 
elements  of  an  arrest  are  present  if  the  police  inform  the  defendant 
of  a  violation,  he  submits  to  their  control,  and  the  evidence  clearly 
shows  that  the  officers  intended  to  effect  an  arrest  and  the 
defendant  so  understood  them.  (P.  165.) 
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2.  CRIMINAL  LAW— a  defendant  attempting  to  establish  that 
he  was  arrested  must  show  that  a  reasonable  innocent  man  in  those 
circumstances  would  believe  an  arrest  had  occurred.  Where  the 
occurrence  of  an  arrest  is  disputed,  a  defendant  seeking  to  establish 
that  he  was  arrested  must  show  that  a  reasonable  and  innocent  man 
in  those  circumstances  would  have  understood  himself  to  be  under 
arrest.  (P.  166.) 

3.  CRIMINAL  LAW— one's  assumption  that  he  is  required  to 
cooperate  with  the  police  does  not  mean  he  has  been  arrested.  An 
assumption  that  one  is  required  to  cooperate  with  the  police  can 
hardly  be  equated  with  an  arrest,  for  every  person  has  a  duty  to 
assist  police  officers  up  to  the  point  of  self-incrimination.  (P.  167.) 

4.  CRIMINAL  LAW— when  there  is  sufficient  evidence  to 
support  a  finding  that  an  interrogation  of  a  defendant  who 
voluntarily  went  to  the  police  station  was  not  an  arrest.  Where  a 
defendant  claims  he  was  illegally  arrested,  a  trial  court’s  finding  that 
his  station-house  interrogation  was  not  an  arrest  is  supported  by  the 
evidence  where  police  called  the  18-year-old  defendant’s  home  while 
he  was  at  school  and  told  his  mother  that  they  wanted  to  talk  to  him 
about  some  burglaries,  and  where  defendant  voluntarily  appeared  at 
the  police  station  after  school  and  was  interrogated  by  two 
detectives,  but  was  not  subjected  to  a  search  of  the  person,  booking, 
or  fingerprinting,  since  under  these  circumstances  a  reasonable 
innocent  person  might  believe  police  sought  his  cooperation  as  an 
important  witness  but  would  not  believe  that  he  had  been  arrested. 
(Pp.  162-67.) 

5.  CRIMINAL  LAW— a  station-house  interrogation  is  not  neces¬ 
sarily  an  arrest.  The  fact  that  a  station-house  interrogation  has 
occurred  does  not  necessarily  indicate  that  the  person  questioned 
has  been  placed  under  arrest,  for  to  hold  otherwise  would  mean  that 
the  police  could  not  request  the  presence  of  anyone,  even  for  a 
noncustodial  questioning,  unless  until  they  had  probable  cause  to 
arrest  (P.  168.) 

6.  CRIMINAL  LAW— the  Miranda  rules  apply  to  admissions 
made  by  a  defendant  who  is  in  custody  or  deprived  of  his  freedom 
in  any  significant  way.  The  Miranda  rules  {Miranda  v.  Arizona 
(1966),  384  U.S.  436)  apply  to  admissions  made  by  a  defendant 
while  he  is  in  custody  or  otherwise  is  deprived  of  his  freedom  of 
action  in  any  significant  way.  (P.  168.) 

7.  CRIMINAL  LAW  —Miranda  warnings  are  not  necessarily 
required  prior  to  any  station-house  interrogation  or  any  questioning 
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of  a  suspect.  Police  officers  are  not  required  to  administer  Miranda 
warnings  simply  because  an  individual  is  questioned  in  the  police 
station,  or  because  the  questioned  person  is  one  whom  the  police 
suspect,  since  these  warnings  are  required  only  where  there  has  been 
such  a  restriction  on  a  person’s  freedom  as  to  render  him  “in 
custody.”  (P.  170.) 

8.  CRIMINAL  LAW  —Miranda  warnings  are  not  required  where 
a  defendant  is  not  under  arrest  but  is  questioned  about  a  burglary 
after  voluntarily  coming  to  the  police  station.  Miranda  warnings  are 
not  required  where  a  defendant  voluntarily  appears  at  the  station 
house  after  police  left  a  message  at  his  home  asking  him  to  appear  to 
discuss  some  burglaries,  and  where  he  is  not  placed  under  arrest  but 
is  interrogated  as  to  the  burglaries  by  two  detectives,  for  at  this 
point  he  is  free  to  leave  the  station  house,  and  the  interrogation 
cannot  be  considered  custodial.  (Pp.  162-71.) 

9.  CRIMINAL  LAW— a  custodial  situation  is  not  created  merely 
by  the  giving  of  Miranda  warnings.  A  custodial  situation  cannot  be 
created  by  the  mere  giving  of  Miranda  warnings,  and  where  these 
warnings  are  given  by  police  officers,  such  extra  cautious  efforts  are 
not  determinative  of  whether  an  interrogation  is  custodial.  (P.  171.) 

10.  CRIMINAL  LAW—  whether  a  defendant  has  voluntarily 

waived  his  Miranda  rights  is  a  question  for  the  trial  court's 

determination.  Whether  a  defendant  has  voluntarily  and  knowingly 
waived  his  Miranda  rights  is  a  question  for  the  trial  court’s 

determination,  and  should  not  be  disturbed  on  appeal  unless  against 
the  manifest  weight  of  the  evidence.  (P.  171.) 

11.  CRIMINAL  LAW —the  voluntariness  of  a  waiver  of  Miranda 
rights  is  determined  from  the  totality  of  circumstances.  The 
voluntariness  of  a  waiver  of  a  defendant’s  Miranda  rights  must  be 
determined  from  the  totality  of  the  circumstances,  and  considera¬ 
tion  must  be  given  to  both  the  characteristics  of  the  accused  and  the 
details  of  the  interrogation.  (P.  171.) 

12.  JUVENILES—  the  voluntariness  of  a  minor's  waiver  of 
rights  should  be  determined  with  special  care.  Special  care  must  be 
taken  when  determining  the  voluntariness  of  a  minor’s  waiver  of 
rights,  but  a  trial  court  need  not  recite  a  litany  of  factors  which 
guided  his  determination.  (P.  171.) 

13.  CRIMINAL  LAW— a  trial  court's  determination  that  an 
18-year-old's  waiver  of  Miranda  rights  was  voluntary  is  not  contrary 
to  the  manifest  weight  of  the  evidence  where  the  judge  observed  the 
defendant  in  open  court  and  the  record  does  not  indicate  coercion. 
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A  trial  court’s  determination  that  an  18-year-old  defendant’s  signing 
of  a  form  waiving  his  Miranda  rights  was  voluntary  is  not  contrary  to 
the  manifest  weight  of  the  evidence  where,  following  a  45-  to 
60-minute  interrogation  concerning  a  burglary,  the  defendant  told 
police  detectives  he  would  tell  the  truth  about  everything  and  was 
then  presented  with  a  Miranda  waiver  form,  which  he  signed,  where 
the  record  does  not  show  coercion,  and  where  the  trial  judge  had  an 
opportunity  to  observe  the  defendant  to  determine  if  he  had 
sufficient  intelligence  to  understand  and  knowingly  waive  his  rights. 
(P.  172.) 

14.  CRIMINAL  LAW— the  voluntariness  of  a  confession  de¬ 
pends  upon  the  totality  of  circumstances  and  upon  whether  the 
statement  is  made  freely  and  without  compulsion.  Whether  a 
statement  is  voluntarily  given  depends  upon  the  totality  of  the 
circumstances,  and  the  test  is  whether  the  statement  has  been  made 
freely,  voluntarily  and  without  compulsion  or  inducement  of  any 
sort  or  whether  the  defendant’s  will  was  overcome  at  the  time  he 
confessed.  (P.  172.) 

15.  CRIMINAL  LAW— a  trial  court’s  finding  as  to  the  voluntari¬ 
ness  of  a  confession  will  not  be  disturbed  unless  contrary  to  the 
manifest  weight  of  the  evidence.  In  making  its  decision  as  to  the 
voluntariness  of  a  confession,  a  trial  court  need  not  be  convinced 
beyond  a  reasonable  doubt,  and  its  finding  that  a  statement  is 
voluntary  will  not  be  disturbed  unless  contrary  to  the  manifest 
weight  of  the  evidence.  (P.  172.) 

16.  CRIMINAL  LAW— a  mere  exhortation  to  tell  the  truth  does 
not  render  a  defendant’s  confession  inadmissible.  An  exhortation  to 
tell  the  truth  does  not  render  a  defendant’s  subsequent  confession 
inadmissible,  in  the  absence  of  a  suggestion  of  benefit  to  the 
defendant.  (P.  173.) 

17.  CRIMINAL  LAW— the  relationship  of  an  interrogator  to  the 
party  being  questioned  is  relevant  to  the  voluntariness  of  a 
confession.  The  relationship  of  an  interrogator  to  the  party  being 
questioned  is  a  relevant  consideration  in  assessing  the  voluntariness 
of  a  confession.  (P.  173.) 

18.  CRIMINAL  LAW— an  admonition  to  tell  the  truth  from  a 
person  in  a  close  relationship  with  the  defendant  does  not  per  se 
invalidate  a  confession.  The  fact  that  a  person  who  is  in  a  close 
position  of  trust  in  relation  to  a  defendant  admonishes  him  to  tell 
the  truth  does  not  per  se  render  a  subsequent  confession  involun- 
tary,  and  such  a  situation  is  merely  one  factor  to  be  considered  in 
determining  the  voluntariness  of  the  confession.  (P.  174.) 
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19.  CRIMINAL  LAW— when  a  defendant's  conversations  with  a 
police  chief  who  was  allegedly  a  “ father  image”  to  him  does  not 
render  his  subsequent  confession  to  detectives  involuntary.  A  trial 
court’s  finding  that  a  confession  was  voluntary  is  not  contrary  to  the 
manifest  weight  of  the  evidence,  even  though  the  defendant  claims 
that  the  police  chief,  who  had  allegedly  been  a  sort  of  “father 
image’’  to  the  defendant  since  the  death  of  his  own  father,  advised 
him  to  tell  the  truth,  where  that  advice  was  given  apart  from  and 
prior  to  the  defendant’s  interrogation  by  two  police  detectives  to 
whom  he  subsequently  confessed,  and  where  there  is  nothing  else  in 
the  record  suggestive  of  coercion.  (P.  174.) 

GOLDENHERSH  and  DOOLEY,  JJ.,  dissenting. 

Appellate  citation:  37  Ill.  App.  3d  400. 

Appeal  from  the  Appellate  Court  for  the  Third 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Will  County,  the  Hon.  Robert  Higgins,  Judge, 
presiding. 

Michael  J.  Goldstein  and  Sheldon  Sorosky,  of  Chi¬ 
cago,  for  appellant. 

William  J.  Scott,  Attorney  General,  of  Springfield 
(James  B.  Zagel,  Assistant  Attorney  General,  of  Chicago, 
of  counsel),  for  the  People. 


MR.  JUSTICE  RYAN  delivered  the  opinion  of  the 
court: 

Defendant,  Steven  Wipfler,  was  indicted  and  tried 
separately  for  two  burglaries.  Each  was  tried  to  the  court, 
and  each  resulted  in  a  conviction.  He  was  sentenced  to 
serve  terms  of  four  years’  probation,  the  first  45  weekends 
to  be  spent  in  the  Will  County  jail.  Defendant  appealed 
both  convictions,  contending  that  his  confession,  which 
was  the  cornerstone  of  the  State’s  case  at  both  trials,  was 
the  fruit  of  an  illegal  arrest  or  the  result  of  coercion,  or 
that  it  was  obtained  without  a  valid  waiver  by  him  of  his 
rights  under  Miranda  v.  Arizona  (1966),  384  U.S.  436,  16 
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L.  Ed.  2d  694,  86  S.  Ct.  1602.  The  cases  were  consolidated 
for  appeal.  The  appellate  court,  one  justice  dissenting, 
affirmed  the  convictions.  (37  Ill.  App.  3d  400.)  The 
appellate  court  held  that  the  defendant,  at  the  inception  of 
his  station-house  interrogation,  was  not  under  arrest,  and 
so  his  subsequent  confession  did  not  result  from  an  arrest 
made  without  probable  cause.  The  court  found,  further, 
that  the  record  of  the  hearing  on  defendant’s  motion  to 
suppress  supports  the  finding  of  the  trial  court  that 
defendant  made  an  uncoerced  confession  after  being 
timely  informed  of  his  Miranda  rights  and  knowingly  and 
voluntarily  waiving  them.  We  granted  defendant  leave  to 
appeal. 

On  the  evening  of  February  4,  1974,  an  office  trailer 
on  a  construction  site  in  Bolingbrook,  Illinois,  was  entered 
and  set  on  fire.  During  the  weekend  of  February  16,  1974, 
the  Bolingbrook  home  of  Jerald  Kraushaar  was  burglarized 
and  several  items  taken.  During  the  investigation  of  the 
burglary  of  the  residence  the  police  officers  contacted  the 
occupants  of  adjoining  residences  making  inquiries.  At  one 
house  the  officers  talked  to  an  18-year-old  boy  whom  they 
knew  had  a  motorcycle.  They  told  him  they  had  seen 
motorcycle  tracks  near  the  house  that  had  been  burglar¬ 
ized.  The  youth  stated  that  his  motorcycle  was  inoperative 
but  that  he  had  seen  Steven  Wipfler  and  some  other  boys 
riding  their  motorcycles  in  that  vicinity.  The  youth  stated 
that  if  they  wanted  some  information  about  the  burglary 
they  should  contact  Steven.  At  8:30  a.m.  on  February  20, 
Detective  Mahoney  of  the  Bolingbrook  police  called  the 
Wipfler  home  and  was  told  by  Steven’s  mother  that  Steven 
was  at  school.  Mahoney  told  her  that  he  would  like  to  talk 
to  Steven  about  some  burglaries  under  investigation.  She 
said  she  would  tell  Steven  to  go  to  the  police  station  after 
school. 

When  defendant  went  to  the  station  after  school,  he 
first  spoke  briefly  with  Police  Chief  Johnson,  who  had 
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allegedly  been  a  sort  of  father  image  to  defendant  since  the 
death  of  defendant’s  father.  They  did  not  discuss  the 
burglary,  but  during  the  course  of  their  conversation  Chief 
Johnson  said  something  to  the  effect  that  “if  someone  did 
something  wrong  he  should  be  a  man  and  admit  it.” 
Defendant  was  then  asked  to  come  into  the  sergeant’s 
office,  which  was  a  room  with  two  desks  and  about  five 
chairs.  Detective  Kuntz  was  seated  at  one  desk.  Detective 
Mahoney  sat  at  the  other  desk,  and  the  defendant  sat  in  a 
chair  across  the  desk  from  Mahoney.  The  door  was  closed. 
According  to  the  detectives  no  interrogation  took  place 
until  defendant  was  read  his  Miranda  rights.  Defendant 
denies  that  he  was  so  informed  prior  to  questioning. 

The  interrogation  focused  at  first  on  the  Kraushaar 
burglary.  Defendant  was  asked  what  he  knew  about  the 
incident  and  initially  denied  having  any  knowledge  of  it. 
The  detectives  asked  if  he  would  take  a  polygraph,  but  he 
declined,  admitting  that  he  did  have  some  knowledge  of 
the  burglary  but  was  not  directly  involved.  Defendant  was 
then  asked  about  the  break-in  at  the  trailer,  and  again  his 
initial  response  was  to  deny  any  knowledge  of  it.  After 
more  questioning  he  once  again  admitted  to  having  some 
knowledge  of  it  but  denied  involvement.  He  said  that  the 
trailer  was  entered  by  a  group  of  youths  he  had  met  that 
same  evening,  and  that  during  the  break-in  he  waited  for 
them  in  their  car.  When  he  was  unable  to  name  any  of 
these  acquaintances  or  even  to  identify  the  kind  of  car  he 
was  in,  Detective  Mahoney  expressed  disbelief.  Defendant 
then  said  he  would  tell  the  truth  about  everything.  Both 
sides  agree  that  at  this  point  Miranda  warnings  were  given. 
Defendant  was  allowed  to  examine  a  waiver  form,  which 
he  then  signed.  Questioning  continued,  and  defendant 
admitted  participation  in  both  burglaries.  This  confession 
came  after  a  total  of  45  minutes  to  an  hour  of  interroga¬ 
tion.  Defendant  then  drove  home,  followed  by  Mahoney 
and  Kuntz,  where  he  surrendered  several  items  taken  from 
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the  Kraushaar  home.  Defendant  was  permitted  to  remain 
at  home  overnight  but  returned  to  the  police  station  the 
next  day. 

Prior  to  trial  the  defendant  moved  to  suppress  his 
confession.  Following  a  hearing  the  motion  was  denied 
and,  as  previously  indicated,  defendant  was  convicted  of 
both  burglaries. 

Several  issues  are  raised  by  this  appeal.  First,  did  the 
arrest  of  defendant  occur  when  he  entered  the  interroga¬ 
tion  room,  prior  to  the  existence  of  probable  cause,  as 
defendant  contends?  Next,  did  defendant  knowingly  and 
voluntarily  waive  his  Miranda  rights?  Finally,  was  defend¬ 
ant’s  confession  the  result  of  coercion  by  members  of  the 
Bolingbrook  Police  Department? 

Both  sides  agree  that  there  was  no  probable  cause  to 
arrest  defendant  until  he  admitted  more  than  mere 
knowledge  of  the  burglaries  and  agreed  to  tell  the  truth 
about  “everything.”  Defendant  argues  that,  therefore,  he 
was  illegally  arrested  at  the  time  he  was  asked  to  enter  the 
interrogation  room  with  Mahoney  and  Kuntz.  The  position 
of  the  State  is  that  no  illegal  arrest  occurred  because 
defendant  was  in  fact  not  arrested  until  after  he  agreed  to 
tell  the  truth  and  not  at  any  earlier  point  in  his 
interrogation.  We  agree  with  the  position  taken  by  the 
State. 

In  People  v.  Clark  (1956),  9  HI.  2d  400,  we  indicated 
that  the  elements  of  a  valid  arrest  were  present  when  the 
police  informed  defendant  of  a  violation,  he  submitted  to 
their  control,  and  “[t]he  evidence  clearly  shows  ***  that 
the  officers  intended  to  effect  the  arrest  and  that  the 
defendant  so  understood  them.”  (Emphasis  added.)  (9  Ill. 
2d  400,  404.)  Both  the  Federal  courts  and  the  appellate 
courts  of  this  State  have  held  that  the  intent  of  the  officer 
and  the  understanding  of  the  arrestee  are  two  essential 
elements  in  the  definition  of  arrest.  [Moran  v.  United 
States  (10th  Cir.  1968),  404  F.2d  663;  Hicks  v.  United 
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States  (D.C.  Cir.  1967),  382  F.2d  158;  Fisher  v.  United 
States  (8th  Cir.  1963),  324  F.2d  775;  People  v.  Ussery 
(1974),  24  Ill.  App.  3d  864 \  People  v.  Smith  (1971),  5  Ill. 
App.  3d  341;  People  v.  Bridges  (1970),  123  Ill.  App.  2d 
58;  People  v.  Jackson  (1968),  98  HI.  App.  2d  238; People 
v.  Mirbelle  (1934),  276  Ill.  App.  533.  For  a  discussion  of 
the  relevance  of  the  state  of  mind  of  the  parties  in 
determining  whether  an  arrest  has  occurred,  see  Cook, 
Subjective  Attitudes  of  Arrestee  and  Arrestor  as  Affecting 
Occurrence  of  Arrest,  19  U.  Kan.  L.  Rev.  173  (1971).)  It  is 
also  clear,  however,  that  the  component  of  an  arrest  which 
courts  have  labeled  the  arrestee’s  understanding  is  not 
identical  to  the  arrestee’s  subjective  beliefs  at  the  time  of 
arrest.  The  accepted  test  of  understanding  is  not  what  the 
arrestee  thought,  but  “what  a  reasonable  man,  innocent  of 
any  crime,  would  have  thought  had  he  been  in  the 
defendant’s  shoes.”  ( Hicks  v.  United  States  (D.C.  Cir. 
1967),  382  F.2d  158,  161;  see  also  People  v.  Howlett 
(1971),  1  Ill.  App.  3d  906.)  Naturally,  the  beliefs  of  the 
individual  arrestee,  to  the  extent  that  they  can  actually  be 
ascertained,  are  legitimate  considerations.  ( Hicks  v.  United 
States  (D.C.  Cir.  1967),  382  F.2d  158,  161.)  When, 
however,  the  apprehension  engendered  in  an  arrestee,  even 
if  such  apprehension  can  be  said  to  be  reasonably  held  by 
the  particular  arrestee,  does  not  coincide  with  what  the 
reasonable,  innocent  man  would  have  thought,  then 
assessments  of  whether  an  arrest  occurred  must  be  guided 
by  the  reasonable  man  standard  and  not  by  the  subjective 
belief  of  the  arrestee.  See  Coates  v.  United  States  (D.C. 
Cir.  1969),  413  F.2d  371. 

In  the  case  at  bar,  the  trial  judge  made  the  finding  that 
defendant  was  not  under  arrest  when  his  interrogation 
began.  We  believe  that  there  is  sufficient  evidence  in  the 
record  to  support  this  finding,  based  upon  the  test  of 
arrest  articulated  above.  We  cannot  say  that  a  reasonable, 
innocent  man,  under  like  circumstances,  would  have  had 
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cause  to  believe  himself  arrested.  Defendant  went  to  the 
station  voluntarily.  He  was  aware  that  the  police  had  tried 
to  reach  him  that  morning,  knew  where  he  was  all  day,  but 
did  not  attempt  to  take  him  into  custody.  He  was 
informed  that  the  police  wanted  only  to  ask  him  questions 
about  some  burglaries.  There  were  none  of  the  procedures 
which  the  public  associates  with  arrest— searching,  book¬ 
ing,  fingerprinting— which  might,  to  an  innocent  man,  have 
negated  the  statements  of  the  police  that  he  was  simply 
being  interrogated  as  a  witness  who,  they  had  been  told, 
could  “shed  some  light”  on  the  matter.  (See  Hicks  v. 
United  States  (D.C.  Cir.  1967),  382  F.2d  158,  162.)  An 
innocent  man  could  reasonably  have  concluded  that  the 
police  viewed  him  as  an  important  witness,  and  that  they 
intended  to,  and  expected  to,  elicit  his  cooperation.  A 
reasonable,  innocent  man,  however,  would  have  been 
cognizant  that  this  did  not  amount  to  arrest,  in  light  of  the 
total  lack  of  compulsion  by  the  police  either  in  obtaining 
or  retaining  his  presence  at  the  station.  “An  assumption 
that  one  is  required  to  cooperate  with  the  police  can 
hardly  be  equated  with  an  arrest;  every  citizen  has  a  duty 
to  assist  police  officers  up  to  the  point  of  self- 
incrimination.”  Hicks  v.  United  States  (D.C.  Cir.  1967), 
382  F.2d  158,  161. 

Having  decided  that  a  reasonable,  innocent  man  would 
not  have  understood  himself  to  be  under  arrest  in  this  case, 
it  is  not  necessary  to  our  holding  on  this  issue  that  we 
determine  the  intent  of  the  officers.  Nonetheless,  we  note 
that  the  manner  in  which  defendant’s  presence  was 
obtained,  and  the  information  the  police  had  about 
defendant  prior  to  interrogation,  lends  credence  to  the 
testimony  of  Officer  Mahoney  that  defendant  was  not,  in 
Mahoney’s  mind,  under  arrest  at  the  time  and  that  he 
could  have  left  without  police  permission  because  there 
was  “nothing  to  hold  him  for.” 

In  summary,  then,  there  is  ample  evidence  to  sustain 
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the  finding  of  the  trial  court  that  no  arrest  occurred  when 
defendant  entered  the  interrogation  room.  What  actually 
took  place  here  was  no  more  than  what  was  minimally 
necessary  for  the  police  to  successfully  investigate  a  crime, 
as  is  their  duty.  They  were  informed  that  a  certain 
individual  might  have  some  knowledge  about  two  bur¬ 
glaries.  They  asked  this  individual  to  come  to  the  station 
so  that  they  could  question  him  about  the  burglaries.  To 
hold  that  this  amounted  to  an  arrest  would  be  to  hold  that 
virtually  any  station-house  interrogation  is  necessarily  so 
custodial  as  to  indicate  that  the  person  questioned  has 
been  placed  under  arrest.  This  would  mean  that  the  police 
could  not  request  the  presence  of  anyone,  even  for 
noncustodial  questioning,  unless  and  until  they  had  prob¬ 
able  cause  to  arrest  the  person  to  be  questioned.  We  see  no 
reason  to  so  restrict  the  investigatory  function  of  the 
police. 

The  next  issue  we  must  consider  concerns  the  warn¬ 
ings  to  defendant  of  his  Miranda  rights,  and  his  waiver  of 
those  rights.  While  the  majority  of  the  appellate  court 
implicitly  found  that  defendant,  though  not  arrested,  was 
the  subject  of  custodial  interrogation,  the  dissenting  justice 
contended  that  there  is  no  such  thing  as  “an  interim  stage 
of  custodial  non-arrest”  (37  Ill.  App.  3d  400,  406).  His 
assessment  of  this  case  was  that  defendant  was  in  custody 
and  was  therefore  under  arrest.  We  believe,  however,  that 
both  the  assessment  of  the  dissent  and  the  assumption  of 
the  majority  are  mistaken;  defendant  was,  in  fact,  not 
under  arrest  and  also  not  the  subject  of  custodial  interroga¬ 
tion. 

The  rules  of  Miranda  apply  to  admissions  made  by  a 
defendant  while  he  is  in  custody  “or  otherwise  deprived  of 
his  freedom  of  action  in  any  significant  way.”  (384  U.S. 
436,  444,  16  L.  Ed.  2d  694,  706,  86  S.  Ct.  1602,  1612.) 
Since  the  Miranda  decision,  courts  have  grappled  with  the 
question,  in  various  factual  settings,  of  whether  an 
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individual  who  has  not  been  arrested  has  nonetheless  been 
taken  into  custody  or  otherwise  deprived  of  his  freedom  in 
the  Miranda  sense.  (See  United  States  v.  Hall  (2d  Cir. 
1969),  421  F.2d  540;  United  States  v.  Bastone  (7th  Cir. 
1975),  526  F.2d  971;  United  States  v.  Scully  (2d  Cir. 
1969),  415  F.2d  680;  Freije  v.  United  States  (1st  Cir. 
1969),  408  F.2d  100.)  The  most  recent  and  most 
instructive  word  on  the  matter  from  the  Supreme  Court 
came  in  Oregon  v.  Mathiason  (1977),  429  U.S.  492,  50 
L.  Ed.  2d  714,  97  S.  Ct.  711.  In  Mathiason,  defendant  and 
a  police  officer  agreed  to  meet  at  the  State  patrol  office  to 
discuss  a  burglary.  Defendant  entered  a  room  with  the 
officer,  the  door  was  closed,  and  after  brief  questioning 
defendant  admitted  to  the  burglary.  The  officer  then 
advised  defendant  of  his  Miranda  rights  and  took  a  taped 
confession.  Defendant  moved  to  suppress  the  confession  as 
the  fruit  of  questioning  which  had  not  been  preceded  by 
Miranda  warnings.  The  Oregon  Supreme  Court  agreed  with 
defendant,  and  reversed  his  conviction,  because  the  inter¬ 
rogation  took  place  in  a  “coercive  environment.”  ( State 
v.  Mathiason  (1976),  275  Ore.  1,  5,  549  P.2d  673, 
675.)  The  United  States  Supreme  Court  reversed,  holding 
that  the  Oregon  court  had  read  too  broadly  the  Miranda 
requirement  of  “custodial  interrogation.”  The  court,  after 
emphasizing  that  there  was  no  indication  that  defendant’s 
freedom  to  depart  was  restricted,  that  defendant  appeared 
voluntarily,  and  that  he  knew  he  was  not  under  arrest, 
provided  the  following  refutation  of  the  theory  that 
Miranda  warnings  should  be  required  prior  to  any  station- 
house  interrogation. 

“Such  a  noncustodial  situation  is  not  con¬ 
verted  to  one  in  which  Miranda  applies  simply 
because  a  reviewing  court  concludes  that,  even  in 
the  absence  of  any  formal  arrest  or  restraint  on 
freedom  of  movement,  the  questioning  took  place 
in  a  ‘coercive  environment.’  Any  interview  of  one 
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suspected  of  a  crime  by  a  police  officer  will  have 
coervice  aspects  to  it,  simply  by  virtue  of  the  fact 
that  the  police  officer  is  part  of  a  law  enforce¬ 
ment  system  which  may  ultimately  cause  the 
suspect  to  be  charged  with  a  crime.  But  police 
officers  are  not  required  to  administer  Miranda 
warnings  to  everyone  whom  they  question.  Nor  is 
the  requirement  of  warnings  to  be  imposed 
simply  because  the  questioning  takes  place  in  the 
station  house,  or  because  the  questioned  person  is 
one  whom  the  police  suspect.  Miranda  warnings 
are  required  only  where  there  has  been  such  a 
restriction  on  a  person’s  freedom  as  to  render  him 
‘in  custody.’  It  was  that  sort  of  coercive  environ¬ 
ment  to  which  Miranda  by  its  terms  was  made 
applicable,  and  to  which  it  is  limited.”  429  U.S. 

492,  495,  50  L.  Ed.  2d  714,  719,  97  S.  Ct. 

711,  714. 

In  the  case  at  bar,  the  record  supports  the  interpreta¬ 
tion  that  defendant  was  not  compelled  to  come  to  the 
station,  much  less  to  answer  questions,  and  that,  regardless 
of  defendant’s  subjective  beliefs,  he  was  not,  and  would 
not  have  been,  forbidden  to  leave.  The  officers  testified 
that  he  would  have  been  permitted  to  leave  because  “there 
was  nothing  to  hold  him  for.”  (See  Freije  v.  United  States 
(1st  Cir.  1969),  408  F.2d  100,  102-03.)  In  short,  when  the 
situation  is  viewed  objectively,  defendant  was  not  in 
custody  or  otherwise  deprived  of  his  freedom  of  action  in 
any  significant  way,  and  so  Miranda  warnings  were  not 
required  at  the  outset  of  the  interrogation.  As  noted 
above,  the  officers  testified  that  the  Miranda  warnings 
were  given  before  any  interrogation,  whereas  the  defend¬ 
ant  maintains  to  the  contrary.  Since  no  Miranda  warnings 
were  required  at  that  point  we  need  not  consider  this 
disputed  question  of  fact.  Even  though  the  warnings  may 
have  been  given,  as  the  officers  testified,  these  extra 
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cautious  efforts  are  not  determinative  of  whether  the 
interrogation  was  custodial.  A  custodial  situation  cannot 
be  created  by  the  mere  giving  of  Miranda  warnings.  United 
States  v.  Akin  (5th  Cir.  1970),  435  F.2d  1011,  1013; 
United  States  v.  Sicilia  (7th  Cir.  1973),  475  F.2d  308,  311. 

In  addition  to  the  timeliness  of  the  warning  of 
Miranda  rights,  the  question  whether  defendant  voluntarily 
and  knowingly  waived  those  rights  is  also  an  issue.  This,  of 
course,  is  a  question  for  the  trial  court’s  determination 
( People  v,  Simmons  (1975),  60  Ill.  2d  173,  181),  not  to  be 
disturbed  unless  against  the  manifest  weight  of  the 
evidence.  Defendant  asserts,  however,  that  the  trial  court 
erred  by  failing  to  consider  his  age  and  intelligence  and  the 
circumstances  of  the  interrogation  when  it  determined  that 
his  signing  of  the  waiver  form  was  a  knowing  and 
voluntary  waiver  of  rights.  Defendant  contends  that 
Simmons  requires  that,  in  the  case  of  a  minor  defendant’s 
waiver  of  rights,  the  trial  record  must  affirmatively  show 
that  the  trial  judge  considered  all  the  proper  factors  in 
assessing  voluntariness.  We  disagree.  This  court  said  in 
Simmons  that  voluntariness  “must  be  determined  from 
‘the  totality  of  the  circumstances’  [citation]  and  consider¬ 
ation  must  be  given  to  ‘both  the  characteristics  of  the 
accused  and  the  details  of  the  interrogation.’  [Citation.]  ” 
(60  Ill.  2d  173,  179.)  Further,  relying  on  In  re  Gault 
(1967),  387  U.S.  1,  18  L.  Ed.  2d  527,  87  S.  Ct.  1428,  and 
Haley  v.  Ohio  (1948),  332  U.S.  596,  92  L.  Ed.  224,  68  S. 
Ct.  302,  this  court  recognized  that  special  care  must  be 
taken  when  determining  the  voluntariness  of  a  minor’s 
waiver  of  rights.  It  did  not,  however,  require  that  a  trial 
judge  must  recite  a  litany  of  the  factors  which  guided  him 
in  his  determination.  On  the  contrary,  in  Simmons,  the 
trial  court  record  indicated  that,  in  fact,  the  judge  had 
stated  that  a  borderline  mentally  retarded  16-year-old 
should  be  treated  as  an  adult  when  being  advised  of  his 
rights.  Because  of  that,  the  case  was  remanded  so  the  judge 
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could  give  due  consideration  to  defendant’s  defects,  as 
required  by  the  opinion.  (See  also  People  v.  Turner  (1973), 
56  Ill.  2d  201.)  The  instant  case  is,  of  course,  not 
comparable.  We  have  not  been  alerted  to  anything  in  the 
record  which  would  suggest  that  the  court’s  decision  on 
voluntariness  of  waiver  was  made  without  considering  “the 
characteristics  of  the  accused  and  the  details  of  the 
interrogation.”  The  court  was  able  to  view  the  defendant 
on  the  witness  stand  and,  on  that  basis,  could  have 
determined  that  defendant  was  possessed  of  sufficient 
intelligence  to  understand  and  knowingly  waive  his  rights. 
Further,  there  is  abundant  support  in  the  record  for  the 
belief  that  the  interrogation  up  to  the  time  of  the  waiver 
of  rights  was  not  coercive  and  cannot  be  said  to  have 
overborne  defendant’s  will  so  as  to  stamp  his  signing  of  the 
waiver  form  as  involuntary. 

Closely  related  to  the  issue  of  voluntariness  of  waiver 
is  the  question  whether  the  confession  itself  was  volun¬ 
tarily  made.  The  above  precepts  and  admonitions  of 
special  care  apply  equally  in  determining  voluntariness  on 
this  issue.  A  concise  statement  of  the  general  rules  with 
regard  to  voluntariness  of  confessions  is  the  following  from 
People  v.  Prim  (1972),  53  Ill.  2d  62,  70: 

“Whether  a  statement  is  voluntarily  given 
depends  upon  the  totality  of  the  circumstances. 

The  test  is  whether  it  has  been  made  freely, 
voluntarily  and  without  compulsion  or  induce¬ 
ment  of  any  sort  or  whether  the  defendant’s  will 
was  overcome  at  the  time  he  confessed.  [Cita¬ 
tion.]  In  making  its  decision  the  trial  court  need 
not  be  convinced  beyond  a  reasonable  doubt,  and 
the  finding  of  the  trial  court  that  the  statement 
was  voluntary  will  not  be  disturbed  unless  it  is 
contrary  to  the  manifest  weight  of  the  evidence.” 

The  trial  court  found  that  defendant’s  statement  was 
voluntary.  We  do  not  think  that  this  finding  was  against 
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the  manifest  weight  of  the  evidence.  We  reiterate  that  we 
do  not  believe  the  interrogation  itself  was  coercive  either 
in  its  conduct  or  its  duration.  If,  then,  the  statement  was 
involuntarily  made,  defendant’s  will  must  have  been 
overborne  by  some  stimulus  apart  from  the  behavior  of 
Mahoney  and  Kuntz. 

Defendant’s  position  is  that  Chief  Johnson’s  coun¬ 
seling  of  him  to  tell  the  truth,  when  viewed  as  part  of  the 
total  interrogation  process,  should  be  considered  as  coer¬ 
cive  and  as  having  compelled  him  to  confess,  since  Johnson 
occupied  a  special  position  of  trust  in  relation  to  defend¬ 
ant.  Decisions  of  this  court  have  firmly  established  that,  in 
the  absence  of  a  suggestion  of  benefit  to  the  defendant, 
mere  exhortation  to  tell  the  truth  does  not  render 
inadmissible  a  subsequent  confession.  ( People  v.  Taylor 
(1974),  58  Ill.  2d  69;  People  v.  Joe  (1964),  31  Ill.  2d  220; 
People  v.  Klyczek  (1923),  307  Ill.  150.)  What  we  must 
decide  today  is  whether  an  exception  should  be  made  to 
this  rule  in  instances  when  the  urging  of  honesty  comes 
from  one  who  is  trusted  by  defendant. 

Defendant,  arguing  for  the  exception,  relies  on  People 
v.  Ruegger  (1975),  32  Ill.  App.  3d  765.  In  Ruegger,  the 
appellate  court,  upholding  the  trial  court’s  finding  of 
involuntariness,  stated  that  “the  unusual  factor  that 
defendant  was  interrogated  by  a  relative  may  have  added 
an  element  of  subtle  compulsion  to  confess.”  (32  Ill.  App. 
3d  765,  771.)  We  agree  that  the  relationship  of  an 
interrogator  to  a  party  being  questioned  is  a  relevant 
consideration  in  assessing  a  statement’s  voluntariness.  In 
the  case  at  bar,  then,  if  Chief  Johnson’s  conversation  with 
defendant  were  viewed  as  part  of  the  interrogation  process, 
the  fact  of  his  relationship  to  defendant  would  have  been 
relevant  even  without  the  admonition  to  tell  the  truth.  The 
exhortation  to  defendant  to  be  honest  adds  nothing  to 
this,  since,  as  indicated  in  Taylor ,  Joe ,  and  Klyczek ,  such 
advice  can  properly  come  from  an  interrogator.  We  do  not 
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believe,  however,  that  Johnson  acted  as  an  interrogator 
here.  He  did  not  discuss  the  burglaries  with  defendant  and 
we,  like  the  appellate  court  in  this  case,  do  not  perceive  a 
scheme  between  Chief  Johnson  and  the  detectives  to 
“soften  defendant”  for  interrogation. 

The  existence  of  this  close  relationship  between 
Johnson  and  the  defendant  coupled  with  the  admonition 
to  tell  the  truth  do  not  per  se  render  the  subsequent 
confession  involuntary.  This  fact  is  another  facet  in  the 
totality  of  the  circumstances  to  be  considered  by  the  trial 
judge  in  determining  whether  the  confession  has  met  the 
test  of  voluntariness.  In  this  case,  after  considering  all  of 
the  evidence  the  trial  judge  found  that  the  confession  was 
voluntary.  In  Ruegger,  the  trial  court,  after  considering  the 
relationship  of  the  interrogator  with  the  defendant  as  well 
as  the  other  evidence,  found  that  the  confession  was  not 
voluntary.  In  Ruegger,  the  appellate  court  concluded  that 
the  finding  was  not  against  the  manifest  weight  of  the 
evidence.  In  this  case,  we  likewise  conclude  that  the 
finding  of  the  trial  court  is  not  against  the  manifest  weight 
of  the  evidence.  Since  we  reject  defendant’s  contention 
that  Johnson’s  admonition  must  be  considered  coercive 
due  to  their  relationship,  we  see  no  reason  to  upset  the 
trial  court’s  finding  that  the  defendant’s  statements  were 
voluntarily  made  and  were  not  the  product  of  coercion. 

We  conclude  that  the  arrest  of  defendant  was  effected 
subsequent  to  the  existence  of  probable  cause,  that  he 
knowingly  and  voluntarily  waived  his  Miranda  rights,  and 
that  the  confession  that  followed  was  voluntarily  made 
and  was  properly  admitted  in  evidence.  We  therefore 
affirm  the  judgment  of  the  appellate  court. 

Judgment  affirmed. 

MR.  JUSTICE  GOLDENHERSH,  dissenting: 

I  dissent.  Relying  on  Hicks  v.  United  States  (D.C.  Cir. 
1967),  382  F.2d  158,  the  majority  states:  “The  accepted 
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test  of  understanding  is  not  what  the  arrestee  thought,  but 
‘what  a  reasonable  man,  innocent  of  any  crime,  would 
have  thought  had  he  been  in  the  defendant’s  shoes.’  ( Hicks 
v.  United  States  (D.C.  Cir.  1967),  382  F.2d  158,  161;  see 
also  People  v.  Howlett  (1971),  1  HI.  App.  3d  906.)”  (68  Ill. 
2d  at  166.)  Our  research  shows  that  this  “accepted  test”  has 
been  applied  only  in  United  States  v.  McKethan  (D.C.  Cir. 
1965),  247  F.  Supp.  324,  Hicks  v.  United  States  (D.C.  Cir. 
1967),  382  F.2d  158,  and  Coates  v.  United  States  (D.C. 
Cir.  1969),  413  F.2d  371.  It  is  significant  to  note  that  in 
McKethan  the  district  judge  cited  no  authority  in  support 
of  the  proposition  and  that  in  Coates ,  written  by  the 
author  of  Hicks ,  a  member  of  the  panel  concurred  only  in 
the  result.  It  would  be  difficult,  indeed,  to  reconcile  the 
concept  of  an  “objective  standard”  based  upon  the 
conduct  of  “a  reasonable  man,  innocent  of  any  crime” 
with  the  basic  tenet  of  our  system  of  jurisprudence  that  an 
accused  is  presumed  to  be  innocent  of  crime  until  found 
guilty. 

In  Hicks ,  in  distinguishing  Seals  v.  United  States  (D.C. 
Cir.  1963),  325  F.2d  1006,  the  court  said:  “ Seals  ***,  on 
which  Appellant  relies,  is  readily  distinguishable  from  this 
case;  Seals,  unlike  Appellant,  was  an  acknowledged  suspect 
at  all  times  and  the  investigation  was  directed  at  his  part  in 
a  robbery;  furthermore,  he  was  a  high  school  student.” 
[Hicks  v.  United  States  (D.C.  Cir.  1967),  382  F.2d  158, 
162.)  It  is  clear  from  the  majority  opinion  that  Chief 
Johnson,  who  “had  allegedly  been  a  sort  of  father  image  to 
defendant  since  the  death  of  defendant’s  father,”  said 
something  to  the  effect  that  if  “someone  did  something 
wrong  he  should  be  a  man  and  admit  it.”  (68  Ill.  2d  at  164.) 
I  find  it  difficult  to  understand  any  reason  for  the  statement 
if  at  that  time  defendant  was  not  “an  acknowledged 
suspect.”  As  in  Seals  he  was  also  a  high  school  student. 

The  constitutional  rights  which  Miranda  was  designed 
to  protect  are  so  important  that  their  effective  exercise 
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should  not  depend  on  the  type  of  judicial  hairsplitting 
present  in  this  and  similar  cases.  The  record  shows  that  this 
18-year-old  defendant  was  taken  to  the  sergeant’s  office  in 
the  police  station,  that  Detective  Kuntz  sat  at  one  desk, 
Detective  Mahoney  sat  at  the  other,  the  defendant  sat 
across  the  desk  from  Mahoney,  and  the  door  to  the  office 
was  closed.  It  would  be  remarkable  indeed  if  under  those 
circumstances  an  18-year-old  high  school  student  reached 
any  conclusion  other  than  he  was  in  custody  and  that  any 
attempt  to  leave  would  be  unsuccessful.  Assuming,  ar¬ 
guendo,  that  the  defendant’s  belief  that  he  was  not  free  to 
leave  during  the  questioning  was  not  “objectively  reason¬ 
able,”  “[i]t  has  been  noted  that  as  a  logical  matter,  a 
person  who  honestly  but  unreasonably  believes  he  is  in 
custody  is  subject  to  the  same  coercive  pressures  as  one 
whose  belief  is  reasonable;  this  suggests  that  such  persons 
also  are  entitled  to  warnings.  See,  e.g.,  LaFave,  ‘Street 
Encounters’  and  the  Constitution,  68  Mich.  L.  Rev.  39, 
105  (1968);  Smith,  The  Threshold  Question  in  Applying 
Miranda:  What  Constitutes  Custodial  Interrogation,  25 
S.C.L.  Rev.  699,  711-714  (1974).”  Oregon  v.  Mathiason, 
429  U.S.  492,  496  n.l,  50  L.  Ed.  2d  714,  720  n.l,  97 
S.  Ct.  711,  714-15  n.l  (Marshall,  J.,  dissenting). 

As  recognized  by  the  majority,  “The  rules  of  Miranda 
apply  to  admissions  made  by  a  defendant  while  he  is  in 
custody  ‘or  otherwise  deprived  of  his  freedom  of  action  in 
any  significant  way.’  (384  U.S.  436,  444,  16  L.  Ed.  2d 
694,  706,  86  S.  Ct.  1602,  1612.)”  (68  Ill.  2d  at  168.)  Clearly 
they  applied  here,  and  the  confession  which  “came  after  a 
total  of  45  minutes  to  an  hour  of  interrogation”  (68  Ill.  2d 
at  164)  should  have  been  suppressed. 

MR.  JUSTICE  DOOLEY  joins  in  this  dissent. 
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(No.  4851 3.— Reversed  and  remanded.) 

THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS,  Appellant, 
v.  LESLIE  JACK  BAZZELL,  Appellee. 

Opinion  filed  October  5,  1977. 

1.  CRIMINAL  LAW— the  statute  implementing  the  constitu¬ 
tional  right  to  speedy  trial  is  not  coextensive  with  that  right.  While 
statute  implements  the  constitutional  right  to  a  speedy  trial  by 
prescribing  specific  time  limitations  within  which  a  defendant  must 
be  brought  to  trial  (Ill.  Rev.  Stat.  1973,  ch.  38,  par.  103—5),  the 
statute  is  not  coextensive  with  the  constitutional  right.  (P.  181.) 

2.  CRIMINAL  LAW —whether  the  constitutional  right  to 
speedy  trial  has  been  denied  is  a  judicial  question.  Whether  an 
accused  has  been  denied  a  speedy  trial  within  the  Constitution  is  a 
judicial  question.  (P.  181.) 

3.  CRIMINAL  LAW— in  determining  whether  the  constitutional 
right  to  speedy  trial  has  been  denied ,  the  statute  prescribing  the  time 
within  which  a  defendant  must  be  brought  to  trial  may  be 
considered.  In  determining  whether  a  defendant’s  constitutional 
right  to  a  swift  trial  has  been  denied,  the  legislative  expression 
through  the  enactment  of  the  statute  prescribing  the  time  within 
which  a  defendant  must  be  brought  to  trial  (Ill.  Rev.  Stat.  1973,  ch. 
38,  par.  103—5)  may  be  considered  by  the  court.  (P.  181.) 

4.  CRIMINAL  LAW— the  speedy  trial  statute  expresses  the 
legislative  intent  that  a  defendant  should  be  retried  within  a 
reasonable  time  after  a  mistrial.  Section  103— 5(e)  of  the  Code  of 
Criminal  Procedure  of  1963  (Ill.  Rev.  Stat.  1973,  ch.  38,  par. 
103— 5(e))  expresses  a  legislative  intent  that  a  defendant  should  be 
retried  within  a  reasonable  time  following  a  mistrial.  (P.  181.) 

5.  CRIMINAL  LAW— a  mistrial  does  not  always  start  another 
statutory  period  within  which  the  defendant  must  be  brought  to 
trial.  The  declaration  of  a  mistrial  does  not  always  start  again  the 
running  of  another  statutory  period  within  which  a  defendant  must 
be  brought  to  trial.  (P.  181.) 

6.  CRIMINAL  LAW— the  constitutional  right  to  speedy  trial 
cannot  be  defined  as  a  specific  period  of  time.  The  constitutional 
right  to  a  speedy  trial  cannot  be  defined  in  terms  of  a  precise  period 
of  time.  (P.  181.) 

7.  CRIMINAL  LAW  —whether  the  constitutional  right  to 
speedy  trial  has  been  denied  must  be  based  on  a  consideration  of  the 
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entire  record.  The  record  in  its  totality  must  be  examined  to 
ascertain  whether  the  defendant  has  enjoyed  the  right  to  speedy  trial 
guaranteed  by  the  Constitution.  (P.  181.) 

8.  CRIMINAL  LAW— a  defendant  who  is  not  in  custody  has  a 
statutory  right  to  be  tried  within  160  days  of  his  demand  for  trial. 
Where  a  defendant  is  not  in  custody,  statute  requires  that  he  be  tried 
within  160  days  following  his  demand  for  trial  (Ill.  Rev.  Stat.  1973, 
ch.  38,  par.  103— 5(b)).  (P.  181.) 

9.  CRIMINAL  LAW  —four  factors  are  considered  in  determining 
whether  the  constitutional  right  to  speedy  trial  has  been  denied.  In 
determining  whether  there  has  been  a  breach  of  the  constitutional 
right  to  speedy  trial,  four  factors  should  be  considered,  namely,  the 
length  of  the  delay,  the  reasons  therefor,  prejudice  to  the  defendant, 
and  whether  the  defendant  has  waived  the  right.  (P.  182.) 

10.  CRIMINAL  LAW— a  delay  of  over  288  days  between  trial 
and  an  unincarcerated  defendant’s  demand  therefor  is  not  unconsti¬ 
tutional  where  caused  by  an  intervening  mistrial  and  other  explain¬ 
able  delays.  An  unincarcerated  defendant’s  constitutional  right  to 
speedy  trial  has  not  been  violated  by  reason  of  the  fact  that  over  288 
days  elapsed  between  the  commencement  of  his  second  trial 
(following  a  mistrial)  on  charges  of  theft  and  official  misconduct  and 
the  date  of  his  original  trial  demand,  and  10  additional  days  are 
consumed  by  the  first  trial,  where  the  157-day  delay  prior  to  his  first 
trial  is  not  inordinate  in  view  of  the  State’s  filing  of  a  236-page 
answer  to  the  defendant’s  discovery  motion,  and  the  131-day  delay 
prior  to  his  second  trial  is  substantially  explained  by  the  fact  that 
during  that  period  the  defendant  was  on  trial  for  arson  charges  in 
connection  with  which  he  was  sentenced  to  30  days  in  jail  for 
contempt  of  court,  and  where  no  prejudice  to  the  defendant  is 
shown.  (Pp.  179-83.) 

GOLDENHERSH,  J.,  took  no  part. 

DOOLEY,  J.,  dissenting. 

Appellate  citation:  40  Ill.  App.  3d  208. 

Appeal  from  the  Appellate  Court  for  the  Fifth 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  St.  Clair  County,  the  Hon.  Alvin  H.  Maeys,  Jr., 
Judge,  presiding. 

William  J.  Scott,  Attorney  General,  of  Springfield,  and 
Robert  H.  Rice  and  Clyde  L.  Kuehn,  State’s  Attorneys,  of 
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Bellevile  (John  F.  Podliska,  Assistant  Attorney  General,  of 
Chicago,  and  Robert  L.  Craig,  Assistant  State’s  Attorney, 
of  counsel),  for  the  People. 

No  appearance  for  appellee. 

MR.  JUSTICE  RYAN  delivered  the  opinion  of  the 
court: 

The  circuit  court  of  St.  Clair  County  allowed  the 
defendant’s  motion  for  discharge  which  alleged  a  violation 
of  his  constitutional  right  to  a  speedy  trial.  Defendant’s 
case  was  scheduled  for  retrial  131  days  after  the  jury  had 
failed  to  reach  a  verdict  in  his  first  trial  and  the  court  had 
declared  a  mistrial.  The  appellate  court  affirmed  the 
dismissal  (40  Ill.  App.  3d  208),  and  we  granted  the  State’s 
petition  for  leave  to  appeal. 

On  September  6,  1973,  the  defendant  was  indicted  on 
15  counts  of  theft  in  excess  of  $150  and  one  count  of 
official  misconduct.  He  was  arraigned  on  September  10, 
entered  a  plea  of  not  guilty,  and  was  released  on  bond.  He 
was  represented  by  retained  counsel.  On  February  8,  1974, 
he  filed  a  demand  for  an  immediate  jury  trial  and  a  motion 
for  discovery.  On  June  28,  1974,  the  People  filed  a 
236-page  answer  to  the  discovery  motion.  Defendant’s  trial 
commenced  on  July  15,  1974,  and  when  the  jury  was 
unable  to  agree  on  a  verdict  a  mistrial  was  declared  on  July 
24. 

The  case  was  ultimately  scheduled  for  retrial  on 
December  2,  1974,  at  which  time  defendant  moved  that  he 
be  discharged.  At  a  hearing  on  the  motion  the  administra¬ 
tive  assistant  to  the  chief  judge  testified  that  because  of 
scheduling  problems  no  jury  trials  are  held  in  St.  Clair 
County  in  August  and  that  the  case  had  been  set  for  trial 
during  the  weeks  of  September  9  and  September  16,  but 
was  not  reached  at  those  times.  The  case  was  again 
scheduled  for  trial  the  weeks  of  October  21  and  October 
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28.  However,  defendant  was  also  under  indictment  for  two 
counts  of  arson  unrelated  to  the  offenses  involved  in  this 
case,  and  defendant’s  arson  trial  was  also  scheduled  for  the 
week  of  October  28.  This  trial  resulted  in  a  verdict  of 
guilty  on  both  counts  on  November  1,  1974.  During  the 
arson  trial  the  defendant  was  found  to  be  in  direct 
contempt  of  court,  and  after  the  jury  retired  to  consider 
its  verdict  the  court  conducted  a  hearing  on  the  contempt 
charge  and  sentenced  defendant  to  serve  30  days  in  the 
county  jail.  Following  the  guilty  verdict,  at  some  unspeci¬ 
fied  time  in  November,  evidence  was  heard  in  aggravation 
and  mitigation  of  the  arson  sentence.  As  of  the  date  of  the 
hearing  on  the  motion  to  discharge  in  this  case  the 
defendant  was  still  waiting  to  be  sentenced  in  the  arson 
case. 

Section  103— 5(b)  of  the  Code  of  Criminal  Procedure 
of  1963  (Ill.  Rev.  Stat.  1973,  ch.  38,  par.  103— 5(b)) 
provides : 

“Every  person  on  bail  or  recognizance  shall  be  tried 
by  the  court  having  jurisdiction  within  160  days  from  the 
date  defendant  demands  trial  unless  delay  is  occasioned 
by  the  defendant  ***.” 

Section  103— 5(e)  provides: 

“If  a  person  is  simultaneously  in  custody  upon  more 
than  one  charge  pending  against  him  in  the  same  county, 
or  simultaneously  demands  trial  upon  more  than  one 
charge  pending  against  him  in  the  same  county,  he  shall 
be  tried  ***  upon  at  least  one  such  charge  before 
expiration  relative  to  any  of  such  pending  charges  of  the 
period  prescribed  by  subparagraphs  (a)  and  (b)  of  this 
Section.  Such  person  shall  be  tried  upon  all  of  the 
remaining  charges  thus  pending  within  160  days  from  the 
date  on  which  judgment  relative  to  the  first  charge  thus 
prosecuted  is  rendered  ***  or,  if  such  trial  upon  such  first 
charge  is  terminated  without  judgment  and  there  is  no 
subsequent  trial  of  ***  such  first  charge  within  a 
reasonable  time,  the  person  shall  be  tried  upon  all  of  the 
remaining  charges  thus  pending  within  160  days  from  the 
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date  on  which  such  trial  is  terminated;  ***.” 

We  are  concerned  here  with  the  defendant’s  constitu¬ 
tional  right  to  a  speedy  trial  and  not  with  the  violation  of 
the  statutory  time  limitations  prescribed  by  section 
103—5.  “While  this  statute  implements  the  constitutional 
right  to  a  speedy  trial,  it  is  not  co-extensive  with  the  right. 
[Citation.]  Whether  an  accused  has  been  denied  a  speedy 
trial  within  the  constitution  is  a  judicial  question.  [Cita¬ 
tion.]  However,  the  legislative  expression  through  the 
enactment  of  the  statute  can  certainly  be  considered  by  us 
in  determining  whether  the  right  to  a  swift  trial  has  been 
denied.” People  v.  Love ,  39  Ill.  2d  436,  443. 

Although  the  record  does  not  contain  sufficient 
information  concerning  the  arson  charges  to  indicate  the 
applicability  of  section  103— 5(e),  we  do  note  in  that 
section  an  expression  of  legislative  intent  that  following  a 
mistrial  a  defendant  should  be  retried  within  a  reasonable 
time.  This  court  has  previously  applied  the  reasonable  time 
test  to  such  situations.  (People  v.  Olbrot,  49  El.  2d  216, 
219.)  The  declaration  of  a  mistrial  does  not,  in  all  cases, 
start  again  the  running  of  another  statutory  period.  The 
constitutional  right  to  a  speedy  trial  cannot  be  defined  in 
terms  of  a  precise  period  of  time.  (People  v.  Henry ,  47  Ill. 
2d  312,  316.)  The  record  in  its  totality  must  be  examined 
to  ascertain  whether  the  defendant  has  enjoyed  the  right 
guaranteed  by  the  constitution.  People  v.  Auehinbauph ,  53 
El.  2d  442,  446. 

As  noted  above,  the  defendant  demanded  an  immedi¬ 
ate  trial  on  February  8,  1974.  His  trial  commenced  on  July 
15,  157  days  after  the  demand.  The  statute  requires  that  a 
person  be  tried  within  160  days  following  such  a  demand. 
(Ill.  Rev.  Stat.  1973,  ch.  38,  par.  103-5(b).)  The 
defendant’s  retrial  was  scheduled  for  December  2,  131 
days  after  the  declaration  of  a  mistrial  on  July  24. 

Since  the  record  is  not  sufficient  to  indicate  the 
applicability  of  section  103— 5(e),  we  will  consider  this 
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case  as  one  involving  a  single  indictment  upon  which  there 
has  been  a  demand  for  trial.  The  arson  charges  are  relevant 
only  as  they  relate  to  the  reasonableness  of  the  delay  in 
the  retrial  of  the  defendant  which,  as  we  have  noted  above, 
is  determined  from  the  totality  of  the  record. 

Although  the  delay  between  the  original  demand  for 
trial  and  the  date  set  for  retrial  was  substantial  (288  days, 
excluding  the  time  consumed  by  the  original  trial),  in 
examining  the  record  we  note  the  presence  of  circum¬ 
stances  which  account  for  a  considerable  amount  of  this 
time.  Prior  to  trial  defendant  had  filed  a  motion  for 
discovery  on  February  8,  1974.  In  response  to  the  motion, 
the  State,  on  June  28,  filed  a  lengthy  answer  of  236  pages 
consisting  of  copies  of  checks,  reports  of  investigation, 
copies  of  statements,  and  numerous  documents,  all  per¬ 
taining  to  the  15  counts  of  theft  which  allegedly  had  been 
accomplished  by  falsifying  employment  records  and  forg¬ 
ing  payroll  documents.  The  original  delay  considered  by 
itself  is  not  inordinate. 

After  the  mistrial  on  July  24  there  were  likewise  some 
unusual  circumstances  partially,  at  least,  explaining  the 
delay  in  the  retrial  of  the  defendant.  Although  the 
defendant  was  not  retried  in  August  because  no  jury  had 
been  called  for  that  month,  the  record  contains  no 
explanation  for  the  failure  to  retry  him  in  September.  The 
trial  of  the  defendant  for  the  two  charges  of  arson  in 
October  and  the  sentence  imposed  upon  him  for  con¬ 
tempt,  as  well  as  the  hearing  in  aggravation  and  mitigation 
of  the  arson  sentence,  are  situations  which  explain  the 
further  delay  during  the  month  of  November. 

This  court  has  held  that  in  deciding  whether  there  has 
been  a  breach  of  the  constitutional  right  of  speedy  trial 
four  factors  should  be  considered:  the  length  of  the  delay; 
the  reasons  for  the  delay;  the  prejudice  to  the  defendant; 
and  whether  the  defendant  may  be  considered  as  having 
waived  the  right.  [People  v.  Henry ,  47  Ill.  2d  312,  316; 
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People  v.  Tetter ,  42  Ill.  2d  569,  573.)  The  record  does  not 
show  a  waiver  of  the  right  by  the  defendant.  We  have 
commented  on  the  substantial  length  of  the  delay  in  the 
retrial,  especially  when  it  is  considered  in  connection  with 
the  delay  between  the  date  of  the  demand  and  the  original 
trial.  We  have  also  noted  the  out-of-the-ordinary  reasons 
for  a  considerable  part  of  the  delay.  In  examining  the  total 
record,  after  considering  the  factors  noted,  we  perceive  no 
prejudice  which  has  been  occasioned  to  the  defendant  by 
this  delay. 

The  appellate  court,  in  affirming  the  trial  court’s 
discharge,  found  People  v.  Aughinbaugh,  53  Ill.  2d  442,  to 
be  controlling.  However,  in  Aughinbaugh  this  court,  after 
examining  “the  record  in  its  totality”  found  “this  unex¬ 
plained  delay”  of  the  maximum  statutory  term  prior  to 
defendant’s  retrial  violated  his  speedy  trial  right.  (53  Ill.  2d 
442,  446-47.)  We  do  not  find  the  decision  in  Aughinbaugh 
controlling  in  this  case.  The  delay  here  is  not  unexplained. 
We  have  noted  above  the  circumstances  which  explain  a 
substantial  portion  of  the  delay.  Following  the  mistrial  the 
defendant  was  again  scheduled  for  trial  131  days  later,  well 
within  the  160-day  statutory  period.  During  the  131-day 
delay,  the  defendant  had  been  brought  to  trial  and  tried  on 
the  arson  charges  and  a  hearing  was  held  in  aggravation  and 
mitigation  of  his  sentence.  Also  he  had  been  held  in 
contempt  of  court  and  sentenced  to  30  days  in  jail.  In  view 
of  the  presence  of  these  circumstances  which  explain  a 
substantial  portion  of  the  delay,  in  the  absence  of  any 
indication  in  the  record  of  prejudice  to  the  defendant,  we 
find  that  the  trial  court  and  the  appellate  court  erred  in 
holding  that  the  defendant  had  been  denied  his  consti¬ 
tutional  right  to  a  speedy  trial. 

The  judgments  of  the  appellate  and  circuit  courts  are 
reversed  and  the  cause  is  remanded  to  the  circuit  court  of 
St.  Clair  County  for  further  proceedings. 

Reversed  and  remanded. 
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MR.  JUSTICE  GOLDENHERSH  took  no  part  in  the 
consideration  or  decision  of  this  case. 

MR.  JUSTICE  DOOLEY,  dissenting: 

We  have  avoided  the  true  issue  here.  Is  the  120-day  (in 
custody)  or  160-day  (on  bail  or  recognizance)  rule  merely 
suspended  during  the  time  of  a  trial  resulting  in  a  mistrial? 
The  majority  employs  the  statute  (Ill.  Rev.  Stat.  1973,  ch. 
38,  par.  103—5)  pertaining  to  “when  ***  a  person  is 
simultaneously  in  custody  upon  more  than  one  charge”  as 
relevant  to  this  issue.  I  do  not  read  it  so. 

The  chronology  of  this  case  tells  much: 

(1)  On  February  8,  1974,  defendant  filed  a  demand 
for  an  immediate  jury  trial  and  a  motion  for  discovery, 
which  was  not  answered  until  4V6  months  later,  namely, 
June  28,  1974. 

(2)  On  July  15,  1974,  157  days  after  the  demand  for 
trial,  the  trial  commenced.  A  mistrial  was  declared  on  July 
24,  1974,  because  of  the  jury’s  inability  to  agree  on  a 
verdict. 

(3)  On  December  3,  1974,  131  days  after  the  mistrial, 
a  hearing  was  had  on  the  defendant’s  motion  to  dismiss  on 
the  basis  that  an  unreasonable  period  had  elapsed  since  the 
date  of  the  mistrial.  There  the  administrative  assistant  to 
the  chief  judge  testified  that  the  court  was  “more  or  less 
shut  down”  during  the  month  of  August.  The  case  was  set 
for  two  dates  in  September,  but  was  not  tried.  As  the 
majority  notes,  the  September  delay  is  also  unexplained. 

The  admittedly  unexplained  delay  by  the  People,  61 
days  at  the  minimum  and  131  days  at  the  maximum,  after 
the  order  of  retrial,  and  beyond  the  160  days,  was  clearly 
unreasonable.  It  does  not  represent  a  suspension  of  the 
time  of  the  trial  resulting  in  a  mistrial,  but  a  period 
substantially  in  excess  of  the  160  days  permitted  by  law. 

The  ultimate  responsibility  for  the  condition  of  the 
courts  rests  with  the  People,  rather  than  the  defendant. 

( Barker  v.  Wingo  (1972),  407  U.S.  514,  531,  33  L.  Ed.  2d 
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101,  117,  92  S.  Ct.  2182,  2192.)  This  court  long  ago 
held  that  sickness  of  judges  does  not  constitute  an 
exception  the  court  may  read  into  this  law.  “To  an 
application  under  this  statute  it  is  not  sufficient  for  the 
prosecution  to  say  that  it  was  inconvenient  or  impossible 
for  the  judges  of  the  circuit  to  hold  the  term  of  court  at 
the  time  fixed  by  the  statute.  ***  If  the  provisions  of  the 
law  do  not  insure  the  transaction  of  the  business  of  the 
courts  a  remedy  may  be  afforded  by  the  legislature.  We  are 
without  power  to  read  into  the  statute  in  question  an 
exception  which  does  not  appear  there.”  (Neiolin  v.  People 
(1906),  221  Ill.  166,  173-74.)  So  also  the  fact  that  the 
State’s  Attorney  was  ill  does  not  justify  delay  of  the  trial. 
People  v.  Hatchett  (1967),  82  Ill.  App.  2d  40,  50. 

Here  the  State  plainly  neglected  its  duty  to  fulfill  the 
statute,  and,  more  importantly,  violated  the  constitutional 
right  of  the  defendant  to  a  speedy  trial. 

The  majority,  in  an  effort  to  justify  the  228  days 
between  the  trial  demand  and  the  final  trial  date,  referred 
to  certain  proceedings  against  defendant  on  other  charges 
in  the  latter  part  of  October.  But  by  October,  defendant’s 
right  to  a  retrial  on  the  original  charges  had  already  been 
violated. 

Where  the  defendant  himself  causes  the  delay,  the 
statute  provides  that  such  “shall  temporarily  suspend  for 
the  time  of  the  delay  the  period  within  which  a  person 
shall  be  tried  ***  and  on  the  day  of  expiration  of  the 
delay  the  said  period  shall  continue  at  the  point  at  which  it 
was  suspended.”  (Ill.  Rev.  Stat.  1975,  ch.  38,  par. 
103— 5(f),  Pub.  Act  79—842,  effective  October  1,  1975.) 
Where  the  jury  causes  the  delay  through  an  inability  to 
agree  on  the  verdict,  and  thus  causes  a  mistrial,  it  would 
seem  that  the  obvious  legislative  intent  is  to  merely 
suspend  the  period  just  as  if  the  defendant  had  brought 
about  the  delay.  It  might  facilitate  the  administration  of 
justice  if  the  statute  were  amended  to  specifically  provide 
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that  the  time  of  the  delay  caused  by  a  trial  ending  in  a 
mistrial  shall  merely  suspend  the  time  within  which  a 
person  shall  be  tried. 

The  right  to  a  speedy  trial  is  constitutional  in 
character.  If  the  160-day  rule  has  any  meaning,  it  must  be 
implemented.  In  my  opinion  the  appellate  court,  which 
sustained  the  circuit  court’s  order  allowing  defendant’s 
motion  for  discharge,  was  correct. 


(No.  48972.— Judgment  affirmed.) 

THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS,  Appellant, 
v.  WALTER  WASHINGTON,  JR.,  Appellee. 

Opinion  filed  October  5,  1977. 

1.  CRIMINAL  LAW— a  request  for  counsel  should  terminate 
questioning  of  a  defendant  in  custody  until  an  attorney  is  present, 
while  a  request  to  remain  silent  need  not.  Miranda  v.  Arizona 
(1966),  384  U.S.  436,  does  not  provide  that  a  person  in  custody 
who  has  indicated  a  desire  to  remain  silent  may  not  be  questioned 
until  his  counsel  is  present,  for  there  is  a  distinction  between  the 
procedural  safeguards  triggered  by  a  request  to  remain  silent  and  a 
request  for  an  attorney,  and  Miranda  requires  an  interrogation  to 
cease  until  an  attorney  is  present  only  if  the  individual  states  that  he 
wants  an  attorney.  (Pp.  192-93.) 

2.  CRIMINAL  LAW— when  the  signing  of  a  waiver  form  does 
not  waive  the  Miranda  right  to  have  counsel  present  during 
questioning  after  a  defendant  has  requested  a  public  defender  and 
unsuccessfully  tried  to  obtain  one.  A  defendant  in  custody  did  not 
waive  his  Miranda  right  to  have  counsel  present  during  questioning 
where,  although  he  signed  a  “rights  waiver  form”  and  indicated  that 
he  was  willing  to  answer  questions,  he  was  interrogated  after  he 
requested  a  public  defender  and  the  interrogating  detectives  told  him 
that  they  “could  not  give  it  to  him,  that  it  would  have  to  be 
determined  by  the  Court  whether  he  could  have  a  Public  Defender” 
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and  the  defendant  unsuccessfully  tried  to  reach  the  public  defender 
by  telephone.  (Pp.  189-90,  194.) 

3.  CRIMINAL  LAW-fl  request  to  speak  to  a  priest  and  a 
psychiatrist  does  not  waive  the  right  not  to  be  questioned  after 
requesting  counsel.  A  request  to  speak  with  a  priest  and  a 
psychiatrist  is  not  a  waiver  of  the  Miranda  right  to  have  counsel 
present  at  interrogation  after  a  request  for  counsel  has  been  made, 
and  a  conversation  with  a  priest  does  not  authorize  later  interroga¬ 
tion  of  a  suspect  whose  request  for  counsel  has  gone  unsatisfied. 
(Pp.  190,  194.) 

4.  CRIMINAL  LAW—  where  the  introduction  of  statements 
taken  in  violation  of  a  defendant's  right  to  counsel  is  not  shown  to 
be  harmless  error— robbery  and  murder.  Where  a  defendant  is 
convicted  of  murder  and  armed  robbery,  the  erroneous  admission,  in 
violation  of  defendant’s  right  to  counsel,  of  his  statements  that  he 
“felt  real  bad  about  the  dead  boy”  and  that  his  lack  of  success  in 
another  robbery  was  the  reason  why  he  “pulled  the  second  one,”  is 
not  shown  to  be  harmless  beyond  a  reasonable  doubt,  even  though 
police  found  the  defendant  hiding  after  following  tracks  in  the  snow 
from  the  body  of  the  store  employee,  an  expert  testifies  that  the 
fatal  bullet  was  fired  by  a  revolver  found  near  the  defendant,  and 
laboratory  evidence  links  clothes  worn  by  the  defendant  with 
clothes  seen  on  the  robber  and  found  discarded,  where  the  robbery 
was  committed  by  a  man  wearing  a  ski  mask,  two  store  employees 
were  unable  to  identify  the  defendant  in  a  lineup,  and  there  is 
testimony  corroborating  defendant’s  story  that  he  had  been  handed 
money  and  a  gun  by  a  companion  who  subsequently  fled.  (Pp.  188- 
94.) 

MORAN,  J.,  took  no  part. 

UNDERWOOD  and  RYAN,  JJ.,  dissenting. 

Appellate  citation:  41  Ill.  App.  3d  475. 

Appeal  from  the  Appellate  Court  for  the  Second 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Winnebago  County,  the  Hon.  John  E.  Sype, 
Judge,  presiding. 

William  J.  Scott,  Attorney  General,  of  Springfield,  and 
Philip  G.  Reinhard,  State’s  Attorney,  of  Rockford  (James 
B.  Zagel,  of  Chicago,  and  Jayne  A.  Carr  and  Gerri 
Papushkewych,  of  Springfield,  and  Phyllis  J.  Perko  and 
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Christine  M.  Drucker,  of  the  Illinois  State’s  Attorneys 
Association  Statewide  Appellate  Assistance  Service,  of 
Elgin,  of  counsel),  for  the  People. 

Ralph  Ruebner,  Deputy  Defender,  and  Peter  B.  Nolte, 
Assistant  Defender,  of  the  Office  of  State  Appellate 
Defender,  of  Elgin,  for  appellee. 

MR.  JUSTICE  GOLDENHERSH  delivered  the  opinion 
of  the  court: 

In  a  jury  trial  in  the  circuit  court  of  Winnebago 
County,  defendant,  Walter  Washington,  Jr.,  was  convicted 
of  the  offenses  of  murder  and  armed  robbery.  The 
appellate  court  reversed  and  remanded  (41  Ill.  App.  3d 
475),  and  we  granted  the  People’s  petition  for  leave  to 
appeal.  The  facts  are  adequately  stated  in  the  appellate 
court  opinion  and  will  be  repeated  here  only  to  the  extent 
necessary  to  discuss  the  issues. 

On  March  22,  1974,  shortly  before  9  p.m.,  the 
Pacemaker  Grocery  Store  in  Rockford  was  robbed  by  an 
armed  man  wearing  a  woman’s  plaid  cape  with  a  hood,  and 
a  ski  mask  over  his  face.  The  robber  left  the  store  pursued 
by  the  owner  and  two  stock  boys,  one  of  whom  was  shot 
to  death.  The  other  boy  saw  the  robber  jump  over  a  fence 
and  run  down  an  alley.  Shortly  thereafter  the  police 
arrived  at  the  scene,  and  one  of  the  officers  followed,  in 
the  fresh-fallen  snow,  a  single  set  of  tracks  which  led  from 
the  dead  boy’s  body  to  a  garage.  Police  officers  surrounded 
the  garage  and  upon  entering  found  the  defendant 
crouched  in  a  corner.  A  revolver  and  $  1,270  in  cash  were 
found  nearby.  The  plaid  cape,  abandoned  in  the  store  by 
the  robber,  the  ski  mask,  and  a  pair  of  black  trousers 
which  were  found  a  short  distance  from  the  garage  in 
which  defendant  was  hiding,  were  examined  in  the 
laboratory  of  the  Federal  Bureau  of  Investigation.  Fibers 
recovered  from  the  cape  and  from  the  black  trousers 
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showed  the  same  microscopic  and  chemical  properties  as 
the  sweater  and  white  trousers  worn  by  defendant  when  he 
was  arrested.  A  firearms  examiner  employed  in  the  Federal 
Bureau  of  Investigation’s  laboratory  testified  that  the  fatal 
bullet  was  fired  from  the  revolver  found  when  defendant 
was  arrested. 

Defendant  was  taken  into  custody  at  approximately  9 
p.m.  and  advised  of  his  rights.  En  route  to  the  police 
station  he  told  the  police  officers  that  he  had  been  with 
another  person.  Upon  arrival  at  the  station  defendant  was 
given  a  “waiver  of  rights”  form  which  he  read  aloud  and 
signed  with  a  fictitious  name.  He  then  told  the  police  that 
he  had  been  at  the  Bee  Hive  Club  with  a  man  named  Jerry 
Wilson,  and  had  left  there  with  Wilson  in  a  1964  or  1965 
Mercury.  Wilson  parked  the  car  and  told  defendant  that  he 
was  going  to  see  a  friend.  Approximately  15  minutes  later, 
defendant  left  the  car  and  started  walking  down  the  street 
when  Wilson  returned  and  handed  him  a  gun  and  a  large 
amount  of  money.  When  defendant  saw  police  cars  in  the 
area  he  jumped  a  fence  and  ran  into  a  garage.  Shortly 
thereafter  he  repeated  this  story,  with  slight  variations,  to 
two  other  detectives.  After  he  had  been  placed  in  a  lineup, 
photographed  and  given  a  neutron  activation  test,  he  told 
the  detectives  that  he  did  not  want  to  talk  anymore.  He 
declined  the  opportunity  to  make  a  telephone  call,  and  at 
approximately  1  a.m.  was  placed  in  a  cell. 

At  9:30  a.m.  Detectives  Bland  and  Fagin  resumed  the 
interrogation.  Defendant  was  advised  of  his  rights,  signed  a 
rights  waiver  form  and,  although  he  said  that  he  was 
willing  to  talk,  stated  that  he  wanted  a  public  defender. 
Detective  Bland  testified  that  “We  stated  we  could  not  give 
it  to  him,  that  it  would  have  to  be  determined  by  the 
Court  whether  he  could  have  a  Public  Defender.”  Officer 
Fagin  gave  him  the  name  of  the  public  defender  and  a 
telephone  directory.  His  attempt  to  reach  the  public 
defender  by  telephone  was  unsuccessful.  Defendant  was 
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questioned  intermittently  until  approximately  1:10  p.m., 
when  he  again  attempted,  unsuccessfully,  to  reach  the 
public  defender  by  telephone.  He  was  returned  to  his  cell, 
and  there  is  no  evidence  of  further  questioning  until 
approximately  5:30  p.m.  No  attempt  was  made  to 
introduce  into  evidence  any  of  the  statements  made  by 
defendant  during  the  period  from  9:30  a.m.  to  1:10  p.m. 

At  approximately  5:30  p.m.  Detectives  Cronk  and 
Gessner  were  told  that  defendant  “wanted  to  talk  to  some 
detectives.”  Defendant  was  brought  to  an  office  on  the 
second  floor  of  the  detective  bureau  and  warned  of  his 
rights.  He  said  that  he  understood,  and  signed  the  waiver 
of  rights  form.  Defendant  told  the  detectives  that  he  did 
not  wish  to  make  a  statement  but  wanted  to  speak  to  a 
priest  and  a  psychiatrist.  He  was  told  that  they  could 
probably  get  a  priest  for  him  that  evening  but  he  would 
not  be  able  to  see  a  psychiatrist  until  he  was  taken  to  the 
county  jail.  Defendant  was  permitted  to  call  his  mother  by 
telephone  and  spoke  with  her.  He  was  then  asked  by 
Detective  Gessner  how  he  felt  and  replied  that  he  “felt  real 
bad  about  the  dead  boy,  his  family,  and  also  his  own 
family.”  In  response  to  further  questions  he  stated  that  he 
was  alone  that  night  and  that  he  wanted  to  talk  but 
wanted  more  time  to  think  about  it. 

At  approximately  8  p.m.  defendant  was  brought  from 
his  cell  in  order  to  talk  to  Father  Wen  tig,  the  police 
chaplain.  Following  his  conversation  with  Father  Wentig, 
defendant  again  talked  with  the  police  officers,  who  asked 
him  if  it  was  necessary  to  advise  him  of  his  rights.  He  told 
them  that  he  understood  them.  In  response  to  Detective 
Gessner’s  question  he  stated  that  he  had  been  involved  in 
one  other  robbery,  that  he  got  nothing  out  of  the  first 
robbery,  and  that  was  the  reason  that  he  “pulled  the 
second  one.”  He  stated  that  he  told  the  officers  about  it 
“because  he  did  not  want  an  innocent  person  to  go  to 

jail.” 
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In  reversing  the  judgment  the  appellate  court  held  that 
defendant’s  right  to  cut  off  questioning  was  not  “scrupu¬ 
lously  honored,”  that  the  statements  made  after  he 
requested  an  attorney  should  have  been  suppressed,  and 
that  the  erroneous  admission  into  evidence  of  those 
statements  required  reversal  of  the  judgment  and  remand- 
ment  of  the  cause  for  a  new  trial.  The  People  contend  that 
the  appellate  court  erred  in  reversing  the  judgment  for  the 
reason  that  the  defendant  had  knowingly  waived  his  rights 
prior  to  making  the  statements,  and  that,  assuming  that 
the  statements  were  erroneously  admitted,  the  error  was 
harmless.  It  is  defendant’s  position  that  the  statements 
made  during  the  interrogation  following  the  request  for 
counsel  were  inadmissible  and  that  the  judgment  was 
properly  reversed. 

In  Miranda  v.  Arizona ,  384  U.S.  436,  16  L.  Ed.  2d 
694,  86  S.  Ct.  1602,  the  Supreme  Court  said:  “If  ***  [the 
accused]  indicates  in  any  manner  and  at  any  stage  of  the 
process  that  he  wishes  to  consult  with  an  attorney  before 
speaking  there  can  be  no  questioning.”  (384  U.S.  436, 
444-45,  16  L.  Ed.  2d  694,  707,  86  S.  Ct.  1602,  1612.) 
“[T]  he  right  to  have  counsel  present  at  the  interrogation  is 
indispensable  to  the  protection  of  the  Fifth  Amendment 
privilege  ***.”  (384  U.S.  436,  469,  16  L.  Ed.  2d  694,  721, 
86  S.  Ct.  1602,  1625.)  “[A]ny  statement  taken  after  the 
person  invokes  his  privilege  cannot  be  other  than  the 
product  of  compulsion,  subtle  or  otherwise.  ***  If  the 
individual  states  that  he  wants  an  attorney,  the  interroga¬ 
tion  must  cease  until  an  attorney  is  present.”  (384  U.S. 
436,  474,  16  L.  Ed.  2d  694,  723,  86  S.  Ct.  1602,  1628.) 
“If  the  interrogation  continues  without  the  presence  of  an 
attorney  and  a  statement  is  taken,  a  heavy  burden  rests  on 
the  government  to  demonstrate  that  the  defendant  know¬ 
ingly  and  intelligently  waived  his  privilege  against  self¬ 
incrimination  and  his  right  to  retained  or  appointed 
counsel.”  384  U.S.  436,  475,  16  L.  Ed.  2d  694,  724,  86  S. 
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Ct.  1602,  1628. 

In  their  brief  the  People  state  correctly  that  “the 
instant  case  involves  the  right  to  counsel,  as  distinguished 
from  the  right  to  remain  silent.”  The  distinction,  and  its 
significance,  is  elucidated  by  the  opinion  in  Michigan  v. 
Mosley ,  423  U.S.  96,  46  L.  Ed.  2d  313,  96  S.  Ct.  321, 
relied  upon  by  the  People  in  arguing  that  defendant 
knowingly  waived  his  right  to  counsel,  wherein  the 
Supreme  Court  said: 

“7.  The  present  case  does  not  involve  the 
procedures  to  be  followed  if  the  person  in 
custody  asks  to  consult  with  a  lawyer,  since 
Mosley  made  no  such  request  at  any  time.  Those 
procedures  are  detailed  in  the  Miranda  opinion  as 
follows:  ‘If  the  individual  states  that  he  wants  an 
attorney,  the  interrogation  must  cease  until  an 
attorney  is  present.  At  that  time,  the  individual 
must  have  an  opportunity  to  confer  with  the 
attorney  and  to  have  him  present  during  any 
subsequent  questioning.  If  the  individual  cannot 
obtain  an  attorney  and  he  indicates  that  he  wants 
one  before  speaking  to  the  police,  they  must 
respect  his  decision  to  remain  silent. 

This  does  not  mean,  as  some  have  suggested, 
that  each  police  station  must  have  a  “station 
house  lawyer”  present  at  all  times  to  advise 
prisoners.  It  does  mean,  however,  that  if  police 
propose  to  interrogate  a  person  they  must  make 
known  to  him  that  he  is  entitled  to  a  lawyer  and 
that  if  he  cannot  afford  one,  a  lawyer  will  be 
provided  for  him  prior  to  any  interrogation.  If 
authorities  conclude  that  they  will  not  provide 
counsel  during  a  reasonable  period  of  time  in 
which  investigation  in  the  field  is  carried  out, 
they  may  refrain  from  doing  so  without  violating 
the  person’s  Fifth  Amendment  privilege  so  long  as 
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they  do  not  question  him  during  that  time.’  [384 
U.S.  436,  474,  16  L.  Ed.  2d  694,  723-24,  86  S. 
Ct.  1602,  1608.]”  423  U.S.  96,  101  n.7,  46  L. 
Ed.  2d  313,  320  n.7,  96  S.  Ct.  321,  325  n.7. 

“10.  The  dissenting  opinion  asserts  that 
Miranda  established  a  requirement  that  once  a 
person  has  indicated  a  desire  to  remain  silent, 
questioning  may  be  resumed  only  when  counsel  is 
present.  Post ,  at  116-117.  But  clearly  the  Court  in 
Miranda  imposed  no  such  requirement,  for  it 
distinguished  between  the  procedural  safeguards 
triggered  by  a  request  to  remain  silent  and  a 
request  for  an  attorney  and  directed  that  ‘the 
interrogation  must  cease  until  an  attorney  is 
present’  only  ‘[i]f  the  individual  states  that  he 
wants  an  attorney.’  [384  U.S.  436,  474,  16  L.  Ed. 
2d  694,  723,  86  S.  Ct.  1602,  1628.]”  423  U.S. 
96,  104  n.10,  46  L.  Ed.  2d  313,  321  n.10,  96  S. 
Ct.  321,  326  n.10. 

“2.  The  question  of  the  proper  procedure 
following  expression  by  an  individual  of  his  desire 
to  consult  counsel  is  not  presented  in  this  case.  It 
is  sufficient  to  note  that  the  reasons  to  keep  the 
lines  of  communication  between  the  authorities 
and  the  accused  open  when  the  accused  has 
chosen  to  make  his  own  decisions  are  not  present 
when  he  indicates  instead  that  he  wishes  legal 
advice  with  respect  thereto.  The  authorities  may 
then  communicate  with  him  through  an  attorney. 
More  to  the  point,  the  accused  having  expressed 
his  own  view  that  he  is  not  competent  to  deal 
with  the  authorities  without  legal  advice,  a  later 
decision  at  the  authorities’  insistence  to  make  a 
statement  without  counsel’s  presence  may  pro¬ 
perly  be  viewed  with  skepticism.”  423  U.S.  96, 
110  n.2,  46  L.  Ed.  2d  313,  325  n.2,  96  S.  Ct. 
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321,  329  n.2  (White,  J.,  concurring). 

Although  we  agree  with  the  People  that  the  right  to 
counsel  may  be  waived  ( People  v.  Morgan  67  Ill.  2d  1),  we 
conclude  that  the  People  did  not  meet  the  “heavy  burden 
***  to  demonstrate  that  the  defendant  knowingly  and 
intelligently  waived  his  privilege  against  self-incrimination 
and  his  right  to  retained  counsel.”  [Miranda  v.  Arizona, 
384  U.S.  436,  475,  16  L.  Ed.  2d  694,  724,  86  S.  Ct.  1602, 
1628.)  His  requests  for  an  opportunity  to  speak  with  a 
priest  and  a  psychiatrist  cannot  be  construed  to  be  such 
waiver,  nor  did  his  conversation  with  Father  Wentig 
authorize  the  resumption  of  interrogation.  The  circuit 
court  erred  in  admitting  the  statements  made  after  5:30 
p.m. 

We  consider  next  the  People’s  contention  that  the 
admission  into  evidence  of  the  statements  was  harmless 
error.  The  record  shows  that  two  of  the  employees  of  the 
Pacemaker  Grocery  Store  were  unable  to  identify  the 
defendant  at  a  lineup  and  testimony  adduced  at  the  trial 
appears  to  corroborate  defendant’s  story  that  another 
individual  was  present  at  the  time.  Under  these  circum¬ 
stances  we  find  apposite  the  court’s  observation  in  People 
v.  Henenberg,  55  Ill.  2d  5,  12:  “We  have  carefully  reviewed 
the  evidence,  and  without  deciding  whether  the  admission 
into  evidence  of  a  [statement]  obtained  in  violation  of 
Miranda  can  ever  be  harmless  error,  we  have  concluded 
that  the  admission  of  testimony  concerning  the  defend¬ 
ant’s  [statements]  was  not  harmless  beyond  a  reasonable 
doubt.  (See,  Chapman  v.  California  (1967),  386  U.S.  18, 
17  L.  Ed.  2d  705,  87  S.  Ct.  824.)” 

For  the  reasons  stated  the  judgment  is  affirmed. 

Judgment  affirmed. 

MR.  JUSTICE  MORAN  took  no  part  in  the 
consideration  or  decision  of  this  case. 
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MR.  JUSTICE  UNDERWOOD,  dissenting: 

I  am  not  at  all  certain  that  the  circumstances  here 
even  involve  a  Miranda  violation  ( People  v.  Morgan ,  67  Ill. 
2d  1),  for  it  was  defendant,  not  the  officers,  who  initiated 
the  conversation  the  evening  following  his  arrest  by 
indicating  he  wanted  to  talk  to  the  officers.  He  signed  the 
waiver  of  rights  form  and  asked  to  talk  to  a  priest  and 
psychiatrist.  After  being  told  a  priest  would  be  there  that 
evening  but  that  he  would  have  to  wait  until  he  was  at  the 
county  jail  to  see  a  psychiatrist,  he  called  his  mother  and 
talked  to  her.  When  asked  how  he  felt,  he  answered  that  he 
felt  “real  bad”  about  the  dead  boy,  his  family  and 
defendant’s  own  family.  He  later  indicated  he  wanted  to 
talk  but  needed  more  time  to  think  about  it,  and  the 
statements  which  the  majority  holds  improperly  admitted 
were  made  later  that  night  following  defendant’s  conversa¬ 
tion  with  the  police  chaplain.  But  even  assuming  that  a 
violation  did  occur,  it  is  entirely  clear  to  me  that  any  error 
in  admitting  defendant’s  statements  into  evidence  was 
harmless  beyond  a  reasonable  doubt.  Chapman  v.  Cali¬ 
fornia  (1967),  386  U.S.  18,  17  L.  Ed.  2d  705,  87  S.  Ct. 
824. 

The  evidence  of  defendant’s  guilt  is  overwhelming.  It 
is  undisputed  that  shortly  before  the  robbery,  defendant 
parked  his  girl  friend’s  car  in  front  of  Clarence  Peterson’s 
house  near  the  Pacemaker  store.  Peterson  saw  a  young  man 
get  out  of  the  car,  remove  a  small  object  from  the  trunk, 
put  a  hood  over  his  head,  throw  something  onto  the  front 
seat  of  the  car,  and  walk  towards  the  Pacemaker  store. 

The  woman’s  plaid  cape  worn  by  the  robber  was 
found  outside  the  store.  Fibers  on  this  cape  had  the  same 
microscopic  and  chemical  properties  as  the  fibers  from  the 
white  sweater  defendant  was  wearing  when  arrested.  A  ski 
mask  and  dark  pants  were  found  discarded  between  the 
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store  and  the  garage  where  the  murder  occurred.  The  pants 
were  turned  inside  out.  Fibers  on  these  pants  matched,  in 
all  respects,  fibers  from  the  pants  defendant  was  wearing 
when  arrested. 

Michael  Cook  and  Henry  Gregg  were  the  two  stock 
boys  who  followed  the  robber’s  footprints  in  the  fresh 
snow  to  a  garage  at  1919  South  Fourth  Street.  Gregg  was 
shot  in  the  head  as  he  approached  the  garage.  Cook  ran 
across  the  street  and  sought  help.  On  returning  to  the 
murder  scene,  he  saw  a  man  in  the  backyard.  This  man  ran 
when  he  saw  Cook,  jumping  over  a  wire  fence  into  an 
alley.  He  then  pointed  a  gun  at  Cook,  who  ducked  behind 
the  garage.  Cook  saw  him  run  south  down  the  alley.  Police 
officers,  who  arrived  about  30  seconds  after  Gregg  had 
been  shot,  followed  a  single  set  of  footprints  from  the 
body  through  the  alley  and  up  to  a  partially  opened  garage 
door.  No  other  footprints  were  in  the  area.  Defendant  was 
found  crouching  in  the  garage.  The  murder  weapon  and 
robbery  proceeds  were  found  beside  him.  It  is  undisputed 
that  defendant  is  the  man  Cook  saw  fleeing  from  the 
murder  scene  and  that  he  had  the  gun  and  the  money, 
although  defendant  does  deny  pointing  the  gun  at  Cook. 

The  theory  of  the  defense  is  that  Jerry  Wilson,  to 
whom  defendant  had  given  money  to  buy  drugs,  com¬ 
mitted  the  crimes,  gave  defendant  the  gun  and  robbery 
proceeds,  and  fled.  But  defendant  has  given  three  different 
versions  of  this  theory  containing  major  inconsistencies. 
First  he  told  the  police  he  had  arrived  in  the  area  in 
Wilson’s  car  with  Wilson.  Wilson,  according  to  defendant, 
left  the  car  and  returned  in  15  minutes,  handing  defendant 
the  gun  and  money.  Defendant  got  scared  and  ran  behind 
some  houses  into  an  alley,  ultimately  hiding  in  the  garage. 
When  the  police  pointed  out  that  this  meant  he  had  the 
gun  before  the  murder  was  committed,  defendant  changed 
his  story.  He  then  admitted  driving  his  girl  friend’s  car  to 
the  area  and  said  Wilson  ran  with  him  into  the  garage 
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where  he  was  found  and  gave  him  the  gun  there,  but 
Wilson  left  before  the  police  arrived.  When  informed  only 
one  set  of  footprints  was  found  near  the  garage,  he 
changed  this  story.  All  of  the  foregoing  statements 
preceded  the  alleged  Miranda  violation. 

Defendant  testified  at  trial  that  he  saw  two  boys 
following  Wilson,  so  he  circled  a  house  and  eventually  met 
Wilson  behind  a  house.  Wilson  said  he  had  robbed  the 
boys,  gave  defendant  the  gun  and  money,  and  ran. 
Defendant  went  towards  the  alley  to  head  back  toward  his 
car  and  while  doing  so  ran  by  Gregg’s  body.  His  testimony 
is  inconsistent  as  to  whether  he  saw  the  body  once  or 
twice. 

The  State’s  evidence  in  this  case,  including  that 
concerning  the  matching  fibers  found  on  the  robber’s  cape 
and  on  the  discarded  trousers,  is  well-nigh  conclusive.  In 
contrast,  defendant’s  testimony  is  inconsistent  with  his 
earlier  statements,  contradicted  in  part  by  other  testi¬ 
mony,  and,  it  seems  to  me,  simply  devoid  of  probative 
value.  If  the  circumstances  which  the  majority  holds 
constitute  a  Miranda  violation  are  in  fact  a  violation,  which 
I  doubt,  they  could  not  have  prejudiced  a  defendant  whose 
guilt  has  been  so  clearly  established. 

I  would  reverse  the  appellate  court  and  affirm  the 
judgment  of  the  circuit  court  of  Winnebago  County. 

MR.  JUSTICE  RYAN  joins  in  this  dissent. 
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(No.  48899.— Judgment  affirmed.) 

THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS,  Appellant, 
v.  DAVID  FRANCIS  TRINKLE,  Appellee. 

Opinion  filed  Oct.  5,  1977.—  Rehearing  denied  Nov.  23,  1977. 

1.  CRIMINAL  LAW— the  statutory  definition  of  attempt  re¬ 
quires  “ intent  to  commit  a  specific  offense.  ”  The  General  Assembly 
has  exacted  that,  to  be  guilty  of  the  crime  of  attempt,  a  defendant 
must  act  “with  intent  to  commit  a  specific  offense”  (Ill.  Rev.  Stat. 
1973,  ch.  38,  par.  8— 4(a)).  (P.  201.) 

2.  CRIMINAL  LAW— it  is  improper  to  indict  a  defendant  for 
attempted  murder  charging  that  he  knew  that  death  or  great  bodily 
harm  would  probably  result  from  his  acts.  Since  statute  provides 
that  “intent  to  commit  a  specific  offense”  is  requisite  to  the  crime 
of  attempt  (Ill.  Rev.  Stat.  1973,  ch.  38,  par.  8— 4(a)),  an  indictment 
for  attempted  murder  does  not  meet  the  criterion  of  that  law  where 
it  charges  that  the  defendant  shot  a  gun  “knowing  such  act  created  a 
strong  probability  of  death  or  great  bodily  harm  to  [the  person 
injured!  or  another.”  (P.201.) 

3.  CRIMINAL  LAW  —there  is  no  such  offense  as  an  attempt  to 
achieve  an  unintended  result.  There  is  no  such  criminal  offense  as  an 
attempt  to  achieve  an  unintended  result.  (P.  202.) 

4.  CRIMINAL  LAW  —felony  murder  does  not  require  an  intent 
to  kill.  Felony  murder,  unlike  attempted  murder,  does  not  require 
an  intent  to  kill.  (P.  202.) 

5.  CRIMINAL  LAW—  a  conviction  for  attempted  murder  must 
be  based  on  a  charge  and  evidence  that  the  defendant  intended  to 
take  a  life.  A  conviction  for  attempted  murder  must  be  based  on  a 
charge  and  upon  evidence  that  the  defendant  had  the  intent  to  take 
a  life.  (P.  203.) 

Appellate  citation:  40  Ill.  App.  3d  730. 

Appeal  from  the  Appellate  Court  for  the  Fourth 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Sangamon  County,  the  Hon.  Simon  Friedman, 
Judge,  presiding. 

William  J.  Scott,  Attorney  General,  and  C.  Joseph 
Cavanagh,  State’s  Attorney,  both  of  Springfield  (James  B. 
Zagel  and  Jayne  Carr,  Assistant  Attorneys  General,  of 
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Chicago,  and  Robert  C.  Perry,  of  the  Illinois  State’s 
Attorneys  Association  Statewide  Appellate  Assistance  Ser¬ 
vice,  of  Springfield,  of  counsel),  for  the  People. 

James  Geis,  Deputy  Defender,  of  the  Office  of  the 
State  Appellate  Defender,  and  Richard  J.  Geddes,  Assis¬ 
tant  Appellate  Defender,  of  Chicago,  for  appellee. 

J 

MR.  JUSTICE  DOOLEY  delivered  the  opinion  of  the 
court: 

Here  the  issue  is  whether  a  specific  intent  is  requisite 
for  the  crime  of  attempted  murder  under  the  Criminal 
Code  of  1961. 

On  February  28,  1974,  the  defendant  drank  20  to  30 
glasses  of  beer  in  Suppan’s  Tavern.  The  bartender,  believ¬ 
ing  defendant  to  be  intoxicated,  refused  him  further 
service.  After  consuming  more  drinks  in  another  bar, 
defendant  purchased  a  .357  handgun.  He  returned  to  the 
area  of  Suppan’s  Tavern,  fired  a  shot  at  the  building,  and 
wounded  a  patron  within.  He  was  indicted  and  convicted 
of  the  crime  of  attempted  murder  (Ill.  Rev.  Stat.  1973,  ch. 
38,  pars.  8—4,  9—1).  The  appellate  court  held  that  a 
specific  intent  is  an  indispensable  element  to  this  crime, 
and  hence  the  indictment  and  instructions  relating  to  this 
crime  were  fatally  erroneous.  40  Ill.  App.  3d  730. 

Since  the  jury  was  instructed  on  aggravated  battery 
the  appellate  court,  pursuant  to  Rule  615(b)(4)  (58  Ill.  2d 
R.  615(b)(4)),  modified  the  judgment  to  aggravated 
battery  and  reduced  the  sentence  from  an  indeterminate 
term  of  1  to  5  years  to  a  minimum  of  1  year  and  a 
maximum  of  3  years.  We  granted  the  petition  for  leave  to 
appeal  pursuant  to  Supreme  Court  Rule  315  (58  Ill.  2d  R. 
315). 

The  indictment  charged: 

“David  Francis  Trinkle  committed  the  offense  of 

ATTEMPT  (MURDER)  in  that  said  defendant  did  per- 
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form  a  substantial  step  toward  the  commission  of  that 
offense  in  that  he  did  without  lawful  justification  shoot 
Gayle  Lane  with  a  gun  knowing  that  such  act  created  a 
strong  probability  of  death  or  great  bodily  harm  to  Gayle 
Lane  or  another  ***.” 

The  jury  was  instructed: 

“A  person  commits  the  crime  of  attempt  who,  with 
intent  to  commit  the  crime  of  murder,  does  any  act  which 
constitutes  a  substantial  step  toward  the  commission  of 
the  crime  of  murder. 

The  crime  attempted  need  not  have  been  com¬ 
mitted.” 

“A  person  commits  the  crime  of  murder  who  kills  an 
individual  if,  in  performing  the  acts  which  cause  the  death 
he  knows  that  such  acts  create  a  strong  possibility  of 
death  or  great  bodily  harm  to  that  individual  or  another.” 

“To  sustain  the  charge  of  attempted  murder,  the 
State  must  prove  the  following  propositions: 

First:  That  the  defendant  performed  the  acts  which 
caused  the  injury  of  Gayle  E.  Lane; 

Second:  That  when  the  defendant  did  so,  he  knew 
that  his  act  created  a  strong  probability  of  causing  death 
or  great  bodily  harm  to  Gayle  E.  Lane,  or  another; 

Third:  That  the  defendant  was  then  capable  of 
acting  knowingly  and  intentionally. 

If  you  find  from  your  consideration  of  all  the 
evidence  that  each  of  these  propositions  has  been  proved 
beyond  a  reasonable  doubt,  then  you  should  find  the 
defendant  guilty. 

If,  on  the  other  hand,  you  find  from  your  considera¬ 
tion  of  all  the  evidence  that  any  of  these  propositions  has 
not  been  proved  beyond  a  reasonable  doubt,  then  you 
should  find  the  defendant  not  guilty.” 

The  contradiction  between  the  instructions  is  patent.  Only 
the  first  exacts  the  “intent”  to  commit  the  crime  of 
murder.  The  other  two  define  the  offense  as  performing  an 
act  with  the  knowledge  that  such  “created  a  strong 
possibility  of  death  or  great  bodily  harm.”  The  first  is 
admittedly  correct;  it  is  at  loggerheads  with  the  other  two. 
The  Criminal  Code  of  1961  provides: 


Oct.  1977 


People  v.  Trinkle 


201 


“A  person  commits  an  attempt  when,  with  intent  to 
commit  a  specific  offense,  he  does  any  act  which 
constitutes  a  substantial  step  toward  the  commission  of 
that  offense.”  Ill.  Rev.  Stat.  1973,  ch.  38,  par.  8— 4(a). 

“(a)  A  person  who  kills  an  individual  without  lawful 
justification  commits  murder  if,  in  performing  the  acts 

which  cause  the  death: 

*  *  * 

(2)  He  knows  that  such  acts  create  a  strong 
probability  of  death  or  great  bodily  harm  to  that 
individual  or  another;  ***.”  Ill.  Rev.  Stat.  1973,  ch.  38, 
par.  9— 1(a)(2). 

The  State  would  urge  that  actual  intention  to  kill  is 
not  a  requisite  mental  state  for  attempted  murder,  and  it 
suffices  so  long  as  the  accused  acted  with  such  disregard  of 
human  life  knowing  his  conduct  created  a  strong  probabil¬ 
ity  of  bodily  harm. 

Here,  under  the  terms  of  the  indictment  as  well  as  the 
instructions,  the  jury  could  have  found  the  defendant 
guilty  of  attempted  murder  sans  specific  intent  to  kill.  So 
long  as  he  shot  a  gun  “knowing  such  act  created  a  strong 
probability  of  death  or  great  bodily  harm  to  Gayle  Lane  or 
another,”  the  defendant  could  be  guilty  of  attempted 
murder.  But  the  General  Assembly  has  exacted  that  the 
defendant  must  be  guilty  of  an  action  “with  intent  to 
commit  a  specific  offense”  (Ill.  Rev.  Stat.  1973,  ch.  38, 
par.  8— 4(a)),  namely,  to  kill.  Hence  the  indictment  and 
the  instructions  did  not  meet  the  criterion  of  the  law.  It  is 
not  sufficient  that  the  defendant  shot  a  gun  “knowing 
such  act  created  a  strong  probability  of  death  or  great 
bodily  harm  to  Gayle  Lane  or  another.”  If  this  were  the 
test,  then  a  defendant  who  committed  a  battery  with 
knowledge  that  such  conduct  could  cause  great  bodily 
harm  would  be  guilty  of  attempted  murder.  But,  in  law,  he 
would  be  guilty  of  aggravated  battery,  a  completely 
different  offense  with  a  different  penalty. 

Aggravated  battery  is  defined  in  the  Criminal  Code  of 
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1961  (Ill.  Rev.  Stat.  1973,  ch.  38,  par.  12— 4(a))  in  these 
terms: 

“(a)  A  person  who,  in  committing  a  battery,  inten¬ 
tionally  or  knowingly  causes  great  bodily  harm,  or 
permanent  disability  or  disfigurement  commits  aggravated 
battery.” 

Absent  the  specific  intent  to  commit  a  specific  offense,  the 
crime  of  attempted  murder  and  other  forcible  felonies, 
such  as  burglary,  robbery  or  rape,  could  be  commingled.  It 
must  be  remembered  that  “[tjhere  is  no  such  criminal 
offense  as  an  attempt  to  achieve  an  unintended  result.” 
People  v .  Viser  (1975),  62  Ill.  2d  568,  581. 

So  also  the  penalty  aspect  is  relevant.  Attempted 
murder  is  punishable  by  incarceration  for  an  indeterminate 
period,  and  aggravated  battery  has  a  possible  penalty  of  10 
years  (Ill.  Rev.  Stat.  1975,  ch.  38,  pars.  8— 4(c)(1), 
12— 4(d),  1005— 8—1  (b)(2),  (b)(4)).  The  far  more  severe 
penalty  for  attempted  murder  puts  in  focus  the  materiality 
of  the  mental  state  of  the  accused.  Attempted  murder 
requires  a  specific  intent  to  commit  murder,  not  some 
other  offense. 

Felony  murder,  unlike  attempted  murder,  does  not 
require  an  intent  to  kill.  ( People  v.  Viser  (1975),  62  Ill.  2d 
568,  582.)  The  argument  of  the  State,  predicated  as  it  is 
upon  a  commingling  of  the  two  offenses,  cannot  be 
sustained. 

Our  position  here  is  consistent  with  People  v.  Viser 
(1975),  62  Ill.  2d  568.  There  a  conviction  of  attempted 
murder  was  reversed  for  failure  of  the  indictment  to  charge 
“an  attempt  to  commit  a  specific  offense.”  This  court 
stated: 

“The  third  alternative  in  these  counts  of  the 
indictment  was  erroneously  included  in  a  charge 
of  attempted  murder.  There  can  be  no  felony 
murder  where  there  has  been  no  death,  and  the 
felony  murder  ingredient  of  the  offense  of  mur- 
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der  cannot  be  made  the  basis  of  an  indictment 
charging  attempt  murder.  Moreover,  the  offense 
of  attempt  requires  ‘an  intent  to  commit  a 
specific  offense’  (Ill.  Rev.  Stat.  1973,  ch.  38,  par. 
8—1),  while  the  distinctive  characteristic  of  fel¬ 
ony  murder  is  that  it  does  not  involve  an 
intention  to  kill.  There  is  no  such  criminal  offense 
as  an  attempt  to  achieve  an  unintended  result.” 

62  Ill.  2d  568,  581. 

It  was  there  held  reversible  error  to  instruct  the  jury  that 
the  defendants  could  be  found  guilty  of  attempted  murder 
without  the  specific  intent,  noting  that  under  the  terms  of 
the  instructions  the  defendants  could  have  been  found 
guilty  of  attempting  to  murder  the  deceased  if  the  jury 
believed  the  defendants  had  committed  an  aggravated 
battery  upon  him. 

The  requirement  that  a  conviction  for  attempted 
murder  must  be  based  on  a  charge  and  upon  evidence  that 
defendant  had  the  intent  to  take  a  life  is  followed  in  many 
jurisdictions.  See,  e.g.,  People  v.  Miller  (1935),  2  Cal.  2d 
527,  42  P.2d  308;  Thacker  v.  Commonwealth  (1922),  134 
Va.  767,  114  S.E.  504;  Annot.,  54  A.L.R.3d  612  (1973); 
Smith,  Two  Problems  in  Criminal  Attempts ,  70  Harv.  L. 
Rev.  422,  429  (1957);  W.  LaFave  and  A.  Scott,  Criminal 
Law  sec.  59,  at  428-29  (1972);  Perkins,  Criminal  Law  sec. 
3,  at  573-74  (2d  ed.  1969). 

In  Thacker  v.  Commonwealth  (1922),  134  Va.  767, 
114  S.E.  504,  defendant  and  two  companions  were 
standing  outside  a  tent  which  was,  as  defendant  knew, 
occupied  by  a  woman.  Stating  that  he  wanted  to  shoot  out 
a  lamp  which  was  burning  inside,  defendant  fired  a  gun 
into  the  tent,  narrowly  missing  the  occupant.  Defendant’s 
conviction  for  attempted  murder  was  reversed  for  lack  of 
proof  of  specific  intent  to  kill.  The  court  said:  “And  where 
it  takes  a  particular  intent  to  constitute  a  crime,  that 
particular  intent  must  be  proved  either  by  direct  or 
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circumstantial  evidence  ***.”  (134  Va.  767,  770,  114  S.E. 
504,  505.)  The  court  also  went  on  to  quote  from  1  Bishop, 
Criminal  Law  sec.  730  (8th  ed.),  as  follows:  “  ‘***  Thus 
***  to  commit  murder,  one  need  not  intend  to  take  life, 
but  to  be  guilty  of  an  attempt  to  murder,  he  must  so 
intend.  ***’  ”  There  the  facts  are,  of  course,  stronger 
against  the  defendant  than  here,  where  there  is  no  evidence 
that  this  defendant  knew  someone  was  standing  behind  the 
door  to  the  bar.  134  Va.  767,  771,  114  S.E.  504,  506. 

LaFave  and  Scott  (Criminal  Law  sec.  59,  at  428-29 
(1972))  point  out  how  in  the  crime  of  attempted  murder 
there  must  be  a  specific  intent  to  commit  the  specific 
offense,  unlike  the  crime  of  murder,  which  does  not  exact 
that  specific  intent: 

“Some  crimes,  such  as  murder,  are  defined  in  terms 
of  acts  causing  a  particular  result  plus  some  mental  state 
which  need  not  be  an  intent  to  bring  about  that  result. 
Thus,  if  A,  B,  and  C  have  each  taken  the  life  of  another,  A 
acting  with  intent  to  kill,  B  with  an  intent  to  do  serious 
bodily  injury,  and  C  with  a  reckless  disregard  of  human 
life,  all  three  are  guilty  of  murder  because  the  crime  of 
murder  is  defined  in  such  a  way  that  any  one  of  these 
mental  states  will  suffice.  However,  if  the  victims  do  not 
die  from  their  injuries,  then  only  A  is  guilty  of  attempted 
murder;  on  a  charge  of  attempted  murder  it  is  not 
sufficient  to  show  that  the  defendant  intended  to  do 
serious  bodily  harm  or  that  he  acted  in  reckless  disregard 
for  human  life.  Again,  this  is  because  intent  is  needed  for 
the  crime  of  attempt,  so  that  attempted  murder  requires 
an  intent  to  bring  about  that  result  described  by  the  crime 
of  murder  (i.e.,  the  death  of  another).” 

To  obtain  a  conviction  on  the  charge  of  attempted 
murder,  the  indictment  must  charge  a  specific  intent  to 
commit  the  specific  offense,  and  the  jury  must  be 
accordingly  instructed. 

For  the  reasons  expressed  here,  the  judgment  of  the 
appellate  court  is  affirmed. 

Judgment  affirmed. 
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(No.  47809.— Judgment  affirmed.) 

CHESTER  MYSZKOWSKI,  Appellant,  v.  THE  INDUS¬ 
TRIAL  COMMISSION  et  al -(American  Can 
Company,  Appellee.) 

Opinion  filed  Sept.  20,  1977.— Rehearing  denied  Nov.  23,  1977. 

1.  WORKMEN’S  COMPENSATION—  w hen  denial  of  compensa¬ 
tion  based  on  conflicting  evidence  both  as  to  the  existence  of  a  back 
injury  and  claimant’s  presence  at  work  on  the  date  of  the  alleged 
injury  will  be  upheld.  The  Industrial  Commission’s  denial  of 
compensation  based  on  its  finding  that  a  claimant  did  not  sustain  a 
back  injury  arising  out  of  and  in  the  course  of  his  employment  is  not 
contrary  to  the  manifest  weight  of  the  evidence  where  the  employee 
testifies  that  he  injured  his  back  at  work  while  loading  a  truck,  called 
his  son  to  drive  him  home,  and  later  received  medication  from  a 
doctor  (who  does  not  testify),  and  another  employee  testifies  that 
he  saw  the  claimant  at  work  on  that  day,  but  the  employer 
introduces  payroll  records  showing  that  the  employee  last  performed 
work  for  which  he  was  paid  two  weeks  prior  to  the  date  of  the 
alleged  accident,  and  no  one  else  testifies  to  having  seen  the 
accident.  (Pp.  206-09.) 

2.  WORKMEN’S  COMPENSATION— whether  an  injury  arises 
out  of  and  in  the  course  of  employment  is  a  question  of  fact  for  the 
Industrial  Commission.  Whether  an  employee  sustains  an  injury 
arising  out  of  and  in  the  course  of  his  employment  is  a  question  of 
fact  for  the  Industrial  Commission  to  decide,  and  the  Commission’s 
decision  will  not  be  reversed  on  review  unless  it  is  contrary  to  the 
manifest  weight  of  the  evidence.  (P.  209.) 

3.  WORKMEN’S  COMPENSATION—  the  Industrial  Commission 
may  determine  the  credibility  of  witnesses  and  draw  reasonable 
inferences  from  the  evidence.  In  reaching  a  decision,  it  is  the 
province  of  the  Industrial  Commission  to  determine  the  credibility 
of  the  witnesses  and  to  draw  reasonable  inferences  from  the 
evidence.  (P.  209.) 

4.  WORKMEN’S  COMPENSATION-^  fact  that  a  claimant 
has  been  unable  to  retain  counsel  does  not  show  he  was  denied  a  fair 
hearing.  A  workmen’s  compensation  claimant  cannot  successfully 
contend  that  he  was  denied  a  fair  hearing  because  he  was 
unsuccessful  in  obtaining  new  counsel  after  his  application  for 
adjustment  of  claim  was  dismissed  for  want  of  prosecution  where 
the  record  indicates  that  his  claim  was  reinstated  and  that  he  was 
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assisted  and  accommodated  by  the  arbitrator  and  the  Industrial 
Commission  along  every  step  of  the  proceedings  wherein  he 
appeared  without  counsel.  (P.  209.) 

Appeal  from  the  Circuit  Court  of  Cook  County,  the 
Hon.  Arthur  L.  Dunne,  Judge,  presiding. 

Chester  Myszkowski,  of  Chicago,  pro  se. 

Gifford,  Detuno  Sc  Gifford,  of  Chicago  (Thomas  YV. 
Gifford,  of  counsel),  for  appellee. 

MR.  JUSTICE  MORAN  delivered  the  opinion  of  the 
court: 

Petitioner,  Chester  Myszkowski,  appeals  the  Cook 
County  circuit  court’s  judgment  which  confirmed  the 
Industrial  Commission’s  order  denying  him  compensation. 
The  sole  issue  presented  is  whether  the  Industrial  Commis¬ 
sion’s  finding  that  petitioner  did  not  sustain  an  injury 
arising  out  of  and  in  the  course  of  his  employment  is 
against  the  manifest  weight  of  the  evidence. 

Petitioner  retained  a  lawyer,  and  an  application  for 
claim  was  filed  with  the  Commission  on  December  11, 
1969.  Respondent  did  not  receive  notice  of  this  filing  until 
February  of  1970.  The  claim  was  subsequently  dismissed 
for  want  of  prosecution,  but  petitioner  succeeded  in 
having  it  reinstated.  Unsuccessful  in  finding  new  counsel, 
he  has  appeared  pro  se  throughout  these  proceedings. 

At  the  arbitration  hearing  on  November  9,  1972, 
petitioner  testified  that,  close  to  quitting  time  on  Decem¬ 
ber  18,  1968,  he  sustained  a  back  injury  while  at  work 
lifting  stainless  steel  slitter  rails  onto  a  truck.  Because  of 
the  pain  in  his  back,  petitioner  called  his  son,  who  came  to 
the  plant,  helped  him  change  his  clothes,  and  drove  him 
home.  Petitioner  did  not  seek  medical  assistance  at  the 
respondent’s  first-aid  department,  although  he  had  sought 
such  assistance  on  previous  occasions  when  injured.  He  did 
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not  see  or  speak  with  his  supervisor  before  leaving  the 
plant. 

Petitioner  stated  that,  on  the  following  day,  he  called 
the  respondent’s  answering  service  to  report  his  back 
injury  and  to  explain  his  absence  from  work.  Three  days 
later,  he  visited  his  doctor,  who  prescribed  drugs  for  his 
ailment.  (The  doctor  did  not  testify  at  the  hearing.) 
Petitioner  testified  that,  subsequently,  Mr.  Wagner,  the 
respondent’s  administrator  of  its  employment  and  benefits 
program,  called  him  at  home  and  asked  what  had 
happened;  that  he  told  Wagner  he  had  hurt  his  back  while 
at  work,  and  Wagner  allegedly  responded,  “Don’t  do 
anything.  When  you  feel  better,  then  come  in  and  see  me.  I 
will  take  care  of  everything.”  Petitioner  stated  that  his 
supervisor,  James  Matyska,  called  next  to  inquire  about 
the  back  injury  and,  at  that  time,  also  informed  him  of 
having  to  break  into  petitioner’s  tool  box  to  get  some 
needed  parts.  Petitioner  never  returned  to  work  following 
the  alleged  injury. 

Petitioner  stated  that  during  February  of  1969,  he 
received  a  notice  from  the  respondent  that  a  check  awaited 
him  at  work.  On  August  31,  1969,  respondent  sent 
petitioner  a  $274  check  for  85.4  hours.  The  check  was 
marked  “paid— not  worked.”  Petitioner  further  testified 
that  he  had  contacted  company  officials  on  a  number  of 
occasions  during  1969  regarding  his  case,  but  received  no 
assistance  in  processing  his  claim. 

Approximately  one  week  after  the  filing  of  peti¬ 
tioner’s  claim  with  the  Commission,  a  certified  letter  of 
termination  was  sent  him  by  the  respondent.  The  letter 
was  returned  unaccepted.  Petitioner,  in  February  of  1972, 
received  a  telegram  from  respondent  telling  him  to  come 
to  the  plant  to  pick  up  his  tools.  He  did  so  and,  allegedly, 
it  was  during  this  visit  to  the  plant  that  he  first  learned  of 
his  formal  termination. 

To  substantiate  his  claim  of  injury,  petitioner  called 
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several  witnesses.  His  son  testified  that  he  went  to  the 
plant  to  drive  his  father  home  after  the  latter  called  saying 
he  had  hurt  his  back.  Petitioner’s  witness,  Mr.  Wagner, 
testified  that  it  was  probably  sometime  during  December 
that,  at  the  request  of  the  supervisor,  he  called  petitioner 
to  find  out  why  he  had  not  been  at  work,  and  to 
determine  when  he  was  going  to  return.  Wagner  did  not 
recall  any  discussion  about  petitioner’s  alleged  injury  and 
denied  any  discussion  concerning  compensation.  Wagner 
testified  that  sick  or  absent  employees  are  to  report  in  by 
phone  to  the  company’s  answering  service,  and  that  these 
messages  are  recorded  and  transcribed  for  company 
records.  (The  arbitrator  ordered  the  respondent  to  produce 
the  transcription  of  tapes  for  the  period  in  question.  These 
transcriptions,  however,  were  not  produced.  On  review 
before  the  Commission,  Jerry  Northan,  respondent’s 
coordinator  of  employee  relations,  explained  that  the 
transcribed  records  are  kept  for  only  two  years,  and 
apparently  therefore  were  not  available.) 

James  Matyska,  petitioner’s  supervisor,  called  on 
behalf  of  the  petitioner,  testified  that  he  did  not  see 
petitioner  when  he  allegedly  hurt  his  back  and  could  not 
recall  when  petitioner  was  last  at  work.  The  witness  stated 
that  he  called  petitioner  at  his  home  to  inform  him  about 
having  to  break  into  his  tool  box,  but  not  to  inquire  about 
a  back  injury.  Matyska,  however,  did  recall  petitioner 
telling  him  something  about  aback  problem. 

Following  Matyska’s  testimony,  the  respondent, 
American  Can  Company,  presented  its  case.  It  introduced 
into  evidence  some  of  petitioner’s  time  cards  and  payroll 
reconciliation  records  for  the  weeks  ending  November  17, 
1968,  through  December  22,  1968.  These  time  cards  and 
payroll  records  indicated  that  the  week  ending  December 
1,  1968,  was  the  last  time  petitioner  performed  work  for 
which  he  was  paid.  Respondent,  therefore,  asserted  that 
petitioner  could  not  have  sustained  an  injury  at  work  on 
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December  18,  1968. 

On  review  before  the  Commission,  the  petitioner 
presented  additional  witnesses.  Jerry  Northan  was  called 
and  testified  that  injuries  which  occur  on  the  work 
premises  are  to  be  immediately  reported  to  the  supervisor. 
Northan  recalled  a  conversation  with  petitioner  in  Novem¬ 
ber  of  1969,  but  denied  any  discussion  about  workmen’s 
compensation  forms  or  the  filing  of  a  claim.  Petitioner’s 
final  witness,  Elmer  Holdorf,  a  fellow  employee  whose 
daily  work  shift  started  just  as  petitioner’s  ended,  testified 
that  he  saw  petitioner  at  the  plant  on  December  18,  1968, 
but  did  not  see  him  working  on  the  slitter  rails  and  had 
only  “heard”  petitioner  had  hurt  his  back. 

It  is  axiomatic  that  the  Commission’s  decision  will  not 
be  reversed  on  review  unless  contrary  to  the  manifest 
weight  of  the  evidence.  ( E.g .,  Beloit  Foundry  v.  Industrial 
Com.  (1976),  62  Ill.  2d  535,  538.)  In  this  case,  whether 
the  petitioner  sustained  an  injury  arising  out  of  and  in  the 
course  of  his  employment  was  a  question  of  fact  for  the 
Commission  to  decide.  (E.g.,  Eyzen  v.  Industrial  Com. 
(1970),  46  Ill.  2d  488,  491.)  In  reaching  that  decision,  it 
was  the  province  of  the  Commission  to  determine  the 
credibility  of  the  witnesses  and  to  draw  reasonable 
inferences  from  the  evidence.  (E.g.,  Irving  v.  Industrial 
Com.  (1974),  59  Ill.  2d  207,  210.)  Essentially,  the 
question  presented  here  was  one  of  credibility.  Having  read 
the  entire  record,  we  are  unable  to  conclude  that  the 
Commission’s  finding  was  contrary  to  the  manifest  weight 
of  the  evidence. 

Petitioner  additionally  argues  that  because  he  was 
unsuccessful  in  retaining  counsel,  he  was  unable  to  receive 
a  fair  hearing.  The  record,  however,  indicates  that  the 
petitioner  was  assisted  and  accommodated  by  the  arbitra¬ 
tor  and  the  Commission  along  every  step  of  the  pro¬ 
ceedings  from  the  moment  the  Commission  permitted  the 
claim  to  be  reinstated. 
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Accordingly,  the  judgment 
Cook  County  is  affirmed. 


of  the  circuit  court  of 
Judgment  affirmed. 


(No.  48287.— Judgment  affirmed.) 

HANS  JENSEN  &  SONS,  INC.,  Appellant,  v.  THE 
INDUSTRIAL  COMMISSION  et  al -(William  Schind¬ 
ler,  Appellee.) 

Opinion  filed  Sept.  20,  1977.— Rehearing  denied  Nov.  23,  1977. 

1.  OCCUPATIONAL  DISEASES— the  choice  between  con¬ 
flicting  medical  testimony  is  for  the  Industrial  Commission.  The 
choice  between  conflicting  medical  testimony  is  in  the  province  of 
the  Industrial  Commission  and  its  findings  will  not  be  disturbed 
unless  they  are  against  the  manifest  weight  of  the  evidence,  for  it  is 
primarily  the  function  of  the  Industrial  Commission  to  resolve 
disputed  questions  of  fact,  including  those  of  causal  connection,  and 
to  draw  permissible  inferences.  (P.  213.) 

2.  OCCUPATIONAL  DISEASES— a  finding  that  a  former  pipe 
fitter  has  occupationally -related  asbestosis  is  not  improper  when  a 
physician  so  testifies  and  the  evidence  shows  a  7-month  exposure  to 
asbestos.  An  Industrial  Commission  finding  that  a  claimant  is 
suffering  from  occupationally -related  asbestosis  is  not  contrary  to 
the  manifest  weight  of  the  evidence  where  it  is  shown  that  he  was 
exposed  to  asbestos  for  7  months  while  employed  as  a  pipe  fitter, 
and  where  there  is  medical  testimony  that  he  has  asbestosis,  even 
though  there  is  also  medical  testimony  that  the  7-month  exposure 
could  not  have  caused  asbestosis  and  that  the  claimant  is  suffering 
from  “interstitial  fibrosis  of  the  lungs  of  unknown  etiology.” 
(Pp.  212-13.) 

3.  OCCUPATIONAL  DISEASES— the  last  employer  to  expose 
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an  employee  to  asbestos  for  60  days  or  more  is  the  one  liable  for 
that  employee’s  asbestosis.  Where  a  claimant  seeks  to  recover  for 
disability  caused  by  exposure  to  asbestos,  he  must  show  that  the 
employer  claimed  to  be  liable  was  the  last  employer  in  whose 
employ  he  was  exposed  to  asbestos  for  60  days  or  more  (Ill.  Rev. 
Stat.  1971,  ch.  48,  par.  172J36(d)),  and  where  a  claimant  formerly 
worked  for  an  employer  as  a  steam  fitter  or  pipe  fitter  for  7  months 
and  was  constantly  exposed  to  asbestos,  and  where  he  testifies  that 
he  was  not  again  exposed  to  asbestos  in  his  subsequent  work  for 
other  employers  as  a  plumber,  a  finding  that  the  former  employer 
was  liable  for  the  asbestosis  is  not  against  the  manifest  weight  of  the 
evidence.  (Pp.  212-14.) 

Appeal  from  the  Circuit  Court  of  Cook  County,  the 
Hon.  Arthur  L.  Dunne,  Judge,  presiding. 

Slovacek  and  Galliani,  of  Chicago  (William  R.  Galliani 
and  Philip  J.  McGuire,  of  counsel),  for  appellant. 

Timothy  F.  Sullivan,  of  Horwitz,  Anesi,  Ozmon  8c 
Associates,  Ltd.,  of  Chicago  (Sidney  Z.  Karasik,  of 
counsel),  for  appellee. 

MR.  JUSTICE  CLARK  delivered  the  opinion  of  the 
court: 

William  Schindler  claimed  total  disability  from  ex¬ 
posure  to  asbestos,  while  in  the  employ  of  respondent, 
Hans  Jensen  8c  Sons,  under  the  Workmen’s  Occupational 
Diseases  Act  (Ill.  Rev.  Stat.  1971,  ch.  48,  par.  172.36  et 
seq.).  The  arbitrator  found  that  Schindler  had  been  totally 
and  permanently  disabled  and  that  Jensen  was  liable  under 
the  Act  (ch.  48,  par.  172.36(d))  because  Schindler  had 
been  last  exposed  to  asbestos,  for  a  period  of  60  days  or 
more,  while  working  for  Jensen.  The  Industrial  Commis¬ 
sion  affirmed  the  arbitrator’s  findings,  Jensen  appealed, 
and  the  circuit  court  confirmed  the  award  of  the  Industrial 
Commission.  The  only  issue  is  whether  the  finding  of  the 
Industrial  Commission  was  against  the  manifest  weight  of 
the  evidence. 
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Schindler  was  employed  as  a  steam  fitter  or  pipe  fitter 
by  Jensen  from  March  16  to  October  15,  1971.  He 
testified  that  the  nature  of  his  work  necessitated  exposure 
to  asbestos:  the  installation  and  repair  of  pipes  required 
cutting  through  asbestos.  He  further  testified  that  his  work 
was  in  boiler  rooms  where  asbestos  was  being  installed 
while  he  did  his  work.  Around  the  end  of  November  1971, 
Schindler  went  to  work  as  a  plumber  for  Althoff  Industries 
until  January  1972.  He  was  employed,  again  as  a  plumber, 
by  Keystone  Mechanical  Industries  from  March  to  Septem¬ 
ber  1972. 

Schindler  testified  that,  on  the  last  day  of  his 
employment  with  Jensen,  he  felt  tired  and  was  short  of 
breath.  He  denied  he  was  ever  exposed  to  asbestos  during 
the  course  of  his  employment  with  Althoff  and  Keystone. 
In  July  1972,  he  went  to  a  clinic  which  referred  him  to  the 
University  of  Wisconsin  Medical  Center.  He  was  there  for 
more  than  two  weeks  in  September  1972.  At  the  Wiscon¬ 
sin  facility  a  lung  biopsy  evidenced  interstitial  fibrosis  and 
“suggestive  asbestos  bodies.”  Thereafter,  he  was  an  out¬ 
patient  at  the  Wisconsin  Medical  Center  and  a  patient  at 
the  Mayo  Clinic  in  1973.  He  had  also  been  under  periodic 
care  and  examination  by  several  other  doctors. 

Dr.  Edward  Levine  testified  for  Schindler  that  on  the 
basis  of  his  examination  he  concluded  Schindler  was 
suffering  from  “extensive  asbestosis  with  fibrosis,  pneu¬ 
monitis,  pneumonia,  and  that  this  disease  is  a  direct  result 
of  the  work  that  he  was  doing.”  He  opined  that  Schindler’s 
disease  was  permanent  and  progressive  and  that  Schindler 
could  not  have  regular  employment.  Dr.  Levine  did  admit 
that  he  could  not  determine  the  duration  of  the  disease 
from  an  X-ray  examination. 

Dr.  Harold  Steinberg  testified  for  Jensen  that,  on  the 
basis  of  his  examination  and  of  hospital  records,  the 
claimant  was  suffering  from  “interstitial  fibrosis  of  the 
lungs  of  unknown  etiology.”  Moreover,  he  concluded, 
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from  the  pathologist’s  report  of  the  University  of  Wiscon¬ 
sin  medical  records,  “there  are  no  findings  that  are 
consistent  with  a  diagnosis  of  asbestosis.”  Dr.  Steinberg 
believed  that  the  shortness  of  Schindler’s  employment 
with  Jensen  precluded  “any  relationship  of  his  occupa¬ 
tional  exposure  to  his  present  lung  disease.” 

Jensen  contends  that  the  decision  of  the  Industrial 
Commission  was  contrary  to  the  manifest  weight  of  the 
evidence  because  Schindler  failed  to  prove  the  disease  he 
suffered  from  was  asbestosis  and  because  the  claimant 
failed  to  prove  Jensen  was  the  employer  liable  under  the 
Workmen’s  Occupational  Diseases  Act.  The  first  argument, 
that  asbestosis  was  not  proved,  raises  the  problem  of 
conflicting  medical  testimony.  The  choice  between  con¬ 
flicting  medical  testimony  is  in  the  province  of  the 
Industrial  Commission,  and  its  findings  will  not  be 
disturbed  unless  they  are  against  the  manifest  weight  of 
the  evidence.  Mclntire  v.  Industrial  Com.  (1971),  49  Ill.  2d 
239,  242 \  Beck  v.  Industrial  Com.  (1965),  32  Ill.  2d  148, 
152;  Inland  Steel  Co.  v.  Industrial  Com.  (1959),  18  Ill.  2d 
70,  79.  “It  is  primarily  the  function  of  the  Industrial 
Commission  to  resolve  disputed  questions  of  fact,  includ¬ 
ing  those  of  causal  connection,  and  to  draw  permissible 
inferences  and  decide  which  of  conflicting  medical  views  is 
to  be  accepted.”  ( Ford  Motor  Co.  v.  Industrial  Com. 
(1972),  50  Ill.  2d  267,  271.)  The  evidence  clearly 
established  that  the  disability  arose  from  a  disease  occupa¬ 
tionally  related.  The  Commission’s  finding  that  the  disease 
was  asbestosis  was  not  contrary  to  the  manifest  weight  of 
the  evidence. 

Jensen’s  second  argument,  that  it  was  not  the 
employer  liable  under  the  Workmen’s  Occupational 
Diseases  Act,  also  fails.  The  relevant  parts  of  the  Act  are: 

“An  employee  shall  be  conclusively  deemed  to  have 

been  exposed  to  the  hazards  of  an  occupational  disease 

when  for  any  length  of  time  however  short,  he  is 
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employed  in  an  occupation  or  process  in  which  the  hazard 
of  the  disease  exists;  ***. 

The  employer  liable  for  the  compensation  in  this  Act 
provided  shall  be  the  employer  in  whose  employment  the 
employee  was  last  exposed  to  the  hazard  of  the  occupa¬ 
tional  disease  claimed  upon  regardless  of  the  length  of 
time  of  such  last  exposure,  except,  in  cases  of  silicosis  or 
asbestosis,  the  only  employer  liable  shall  be  the  last 
employer  in  whose  employment  the  employee  was  last 
exposed  during  a  period  of  60  days  or  more  after  the 
effective  date  of  this  Act,  to  the  hazard  of  such 
occupational  disease,  and,  in  such  cases,  an  exposure 
during  a  period  of  less  than  60  days,  after  the  effective 
date  of  this  Act,  shall  not  be  deemed  a  last  exposure.” 

(Ill.  Rev.  Stat.  1971,  ch.  48,  par.  172.36(d).) 

Thus  to  recover  under  the  Act,  in  addition  to  establishing  a 
causal  connection  between  the  disease  and  the  conditions 
of  employment  (Payne  v.  Industrial  Com.  (1975),  61  Ill. 
2d  66,  69),  Schindler  must  show  that  Jensen  was  the  last 
employer  in  whose  employ  Schindler  was  exposed  to 
asbestos  for  60  days  or  more.  We  believe  those  require¬ 
ments  were  met.  First,  Schindler  testified,  without  contra¬ 
diction,  that  his  work  for  Jensen  necessitated  a  constant 
exposure  to  asbestos.  Moreover,  on  his  last  day  on  the  job 
for  Jensen,  he  had  symptoms  which  ultimately  resulted  in 
an  examination  from  which  Dr.  Levine  concluded  Schind¬ 
ler  had  asbestosis,  a  direct  result,  Dr.  Levine  said,  of  the 
work  Schindler  was  doing  for  Jensen.  Second,  Schindler 
worked  for  Jensen  for  seven  months  (meeting  the  60-day 
requirement);  and  he  testified  that  on  his  last  two  jobs, 
with  Althoff  and  Keystone,  he  was  not  exposed  to 
asbestos. 

Accordingly,  we  find  that  the  Industrial  Commission’s 
determination  that  Schindler’s  disability  was  the  result  of 
exposure  to  asbestos  while  in  Jensen’s  employment,  and 
that  Jensen  was  therefore  liable,  is  not  contrary  to  the 
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manifest  weight  of  the  evidence,  and  we  affirm  the  circuit 
court. 

Judgment  affirmed. 


(Nos.  48832,  48841  cons.— Judgment  affirmed.) 

LEE  J.  ANDRUSS,  JR.,  et  al..  Appellees,  v.  THE  CITY  OF 

EVANSTON  et  al.,  Appellants. 

Opinion  filed  Oct.  5,  1977.— Rehearing  denied  Nov.  23,  1977. 

1.  REAL  ESTATE  BROKERS—  home  rule  enactments  regulat¬ 
ing  real  estate  brokers  are  void  as  an  unconstitutional  invasion  of  the 
exclusive  power  of  the  State.  Enactments  of  home  rule  units 
attempting  to  license  and  regulate  real  estate  brokers  are  unconstitu¬ 
tional,  since  the  1970  Constitution  provides  that  “[t]he  General 
Assembly  may  provide  specifically  by  law  for  the  exclusive  exercise 
by  the  State  of  any  power  or  function  of  a  home  rule  unit”  (Ill. 
Const.  1970,  art.  VII,  sec.  6(h)),  and  the  Real  Estate  Brokers  and 
Salesmen  License  Act  was  amended  in  1974  to  declare  that  the  State 
has  the  exclusive  power  to  regulate  the  licensing  of  real  estate 
brokers  and  salesmen  (Ill.  Rev.  Stat.  1975,  ch.  114y2,  par.  124). 
(Pp.  218-19.) 

2.  MUNICIPAL  CORPORATIONS—  a  declaration  of  exclusivity 
as  to  State  regulation  of  real  estate  brokers  is  sufficient  without 
amending  a  general  statute  permitting  municipal  regulation  of 
“brokers.”  The  State’s  exclusive  power  to  regulate  and  license  real 
estate  brokers  is  established  where  it  is  specifically  declared  in  the 
Real  Estate  Brokers  and  Salesmen  License  Act  (Ill.  Rev.  Stat.  1975, 
ch.  114V2,  par.  124),  and  a  general  statute  permitting  municipalities 
to  regulate  “brokers”  (Ill.  Rev.  Stat.  1975,  ch.  24,  par.  11—42  —  1) 
need  not  be  amended  to  delete  that  term  or  to  include  a  declaration 
of  the  preemption.  (P.  221.) 

3.  REAL  ESTATE  BROKERS— the  statute  permitting  munici¬ 
palities  to  regulate  “ brokers  other  than  insurance  brokers”  does  not 
permit  them  to  license  real  estate  brokers.  The  provision  of  the 
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Illinois  Municipal  Code  stating  that  “[t]he  corporate  authorities  of 
each  municipality  may  license,  tax,  and  regulate  ***  brokers  other 
than  insurance  brokers”  (Ill.  Rev.  Stat.  1975,  ch.  24,  par.  11—42—1) 
does  not  permit  home  rule  units  to  license  or  regulate  real  estate 
brokers,  since  the  State’s  exclusive  power  to  do  so  is  clearly 
expressed  in  the  Real  Estate  Brokers  and  Salesmen  License  Act  (Ill. 
Rev.  Stat.  1975,  ch.  114V2,  par.  124),  which  was  enacted  at  the 
same  legislative  session  as  the  Illinois  Municipal  Code  provision  but 
prior  to  it.  (Pp.  221-22.) 

4.  STATUTES—  a  second  enactment  on  a  subject  at  the  same 
legislative  session  does  not  repeal  the  first  by  implication  unless  the 
two  are  clearly  repugnant.  The  general  rule  where  two  acts  relating 
to  the  same  subject  matter  are  enacted  at  the  same  session  of  the 
General  Assembly  is  that  for  a  latter  enactment  to  operate  as  a 
repeal  by  implication  of  an  earlier  one,  there  must  be  such  total  and 
manifest  repugnance  that  the  two  cannot  stand  together.  (P.  222.) 

CLARK  and  MORAN,  JJ.,  took  no  part. 

Appeal  from  the  Circuit  Court  of  Cook  County,  the 
Hon.  Samuel  B.  Epstein,  Judge,  presiding. 

Jack  M.  Siegel,  of  Evanston,  for  appellant  City  of 
Evanston. 

William  R.  Quinlan,  Corporation  Counsel,  of  Chicago 
(Daniel  Pascale  and  Roseann  Oliver,  Assistant  Corporation 
Counsel,  of  counsel),  for  appellant  City  of  Chicago. 

James  M.  Winning,  of  Springfield  (McDermott,  Will  8c 
Emery,  of  Chicago,  and  Giffin,  Winning,  Lindner,  New¬ 
kirk,  Cohen,  Bodewes  &:  Narmont,  of  Springfield,  of 
counsel),  for  appellee. 

MR.  JUSTICE  DOOLEY  delivered  the  opinion  of  the 
court: 

The  defendant  city  of  Chicago,  through  an  ordinance 
(Municipal  Code  of  Chicago,  secs.  113—23,  113—29), 
undertook  to  provide  that  it  shall  be  unlawful  to  engage  in 
the  business  of  a  real  estate  broker  without  having  first 
been  licensed  by  the  State  and  then  by  the  city  of  Chicago. 
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An  annual  license  fee  for  a  city  of  Chicago  license  was  $25. 

The  other  defendants,  the  city  of  Evanston,  the  village 
of  Park  Forest,  the  village  of  Elmwood  Park,  and  the 
village  of  Flossmoor,  also  enacted  similar  local  laws 
pertaining  to  real  estate  brokers. 

The  question  hem  is  whether  such  licensing  is  the 
exclusive  power  of  the  State  and  beyond  that  of  a  home 
rule  unit.  Since  this  issue  is  so  broad,  what  we  say 
concerning  the  city  of  Chicago  ordinance  will  be  applicable 
to  all  local  units  of  government. 

The  question  arises  in  an  action  in  the  circuit  court  of 
Cook  County  by  the  plaintiffs,  real  estate  brokers  on 
behalf  of  themselves  and  all  other  real  estate  brokers  in 
Cook  County  registered  under  the  Real  Estate  Brokers  and 
Salesmen  License  Act  (Ill.  Rev.  Stat.  1975,  ch.  114Vfe,  par. 
101  et  seq.).  Declaratory  and  injunctive  relief,  as  well  as 
repayment  of  all  fees  collected  by  the  defendants,  were 
sought.  The  city  of  Evanston  filed  a  counterclaim  alleging 
it  had  the  power  to  license  persons  seeking  to  act  as  real 
estate  brokers.  It  seeks  an  injunction  against  the  plaintiffs 
doing  business  as  brokers  in  Evanston  and  a  declaration 
that  the  ordinance  was  constitutional  and  enforceable.  The 
counterclaim  is  determined  by  the  issue  in  the  principal 
suit.  In  substance,  plaintiffs’  complaint  was  that  the 
General  Assembly,  by  a  statute  effective  September  5, 
1974,  preempted  to  the  State  the  exclusive  power  to 
license  real  estate  brokers. 

The  circuit  court  held  all  local  ordinances  of  the  local 
governmental  units  were  void  and  directed  that  each 
municipality  segregate  and  deposit  into  an  interest-bearing 
account  the  sums  collected.  The  court  reserved  the 
question  of  refund. 

The  city  of  Chicago  and  the  city  of  Evanston  filed 
notices  of  appeal  to  the  appellate  court.  Their  motion  for 
direct  appeal  to  this  court  under  Rule  302(b)  was  granted. 
(58  Ill.  2d  R.  302(b).)  The  village  of  Park  Forest  has  joined 
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in  the  appeal. 

Sections  6(a),  6(h),  and  6(i)  of  article  VII  of  the  1970 
Illinois  Constitution  provide: 

“(a)  ***  Except  as  limited  by  this  Section,  a  home  rule 
unit  may  exercise  any  power  and  perform  any  function 
pertaining  to  its  government  and  affairs  including,  but  not 
limited  to,  the  power  to  regulate  for  the  protection  of  the 
public  health,  safety,  morals  and  welfare;  to  license;  to 
tax;  and  to  incur  debt.” 

(h)  The  General  Assembly  may  provide  specifically 
by  law  for  the  exclusive  exercise  by  the  State  of  any 
power  or  function  of  a  home  rule  unit  other  than  a  taxing 
power  or  a  power  or  function  specified  in  subsection  (/) 
of  this  Section. 

(i)  Home  rule  units  may  exercise  and  perform 
concurrently  with  the  State  any  power  or  function  of  a 
home  rule  unit  to  the  extent  that  the  General  Assembly 
by  law  does  not  specifically  limit  the  concurrent  exercise 
or  specifically  declare  the  State’s  exercise  to  be  ex¬ 
clusive.” 

By  an  amendment  to  the  Real  Estate  Brokers  and 
Salesmen  License  Act  which  became  effective  September 
5,  1974  (Pub.  Act  78—1208,  1974  Ill.  Laws  1164),  section 
24  was  added  to  the  statute  (Ill.  Rev.  Stat.  1975,  ch.  114V6, 
par.  124).  This  new  section  provides  as  follows: 

“***  It  is  declared  to  be  the  public  policy  of  this 
State,  pursuant  to  paragraphs  (h)  and  (i)  of  Section  6  of 
Article  VII  of  the  Illinois  Constitution  of  1970,  that  any 
power  or  function  set  forth  in  this  Act  to  be  exercised  by 
the  State  is  an  exclusive  State  power  or  function.  Such 
power  or  function  shall  not  be  exercised  concurrently, 
either  directly  or  indirectly,  by  any  unit  of  local 
government,  including  home  rule  units,  except  as  other¬ 
wise  provided  in  this  Act. 

Nothing  in  this  Section  shall  be  construed  to  affect  or 
impair  the  validity  of  Section  11—11.1—1  of  the  ‘Illinois 
Municipal  Code’,  approved  May  29,  1961,  as  amended,  or 
to  deny  to  the  corporate  authorities  of  any  municipality 
the  powers  granted  in  that  Act  to:  enact  ordinances 
prescribing  fair  housing  practices,  defining  unfair  housing 
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practices,  establishing  Fair  Housing  or  Human  Relations 
Commissions  and  standards  for  the  operation  of  such 
commissions  in  the  administration  and  enforcement  of 
such  ordinances;  prohibiting  discrimination  based  on  race, 
color,  creed,  ancestry,  national  origin  or  physical  or 
mental  handicap  in  the  listing,  sale,  assignment,  exchange, 
transfer,  lease,  rental  or  financing  of  real  property  for  the 
purpose  of  the  residential  occupancy  thereof;  and  pre¬ 
scribing  penalties  for  violations  of  such  ordinances.” 

Here  the  General  Assembly  clearly  determined  that 
the  State  had  the  exclusive  power  to  regulate  the  licensing 
of  real  estate  brokers  and  salesmen.  What  was  left  to  the 
municipality  were  the  powers  given  by  section  11—11.1—1 
of  the  Illinois  Municipal  Code  (Ill.  Rev.  Stat.  1975,  ch.  24, 
par.  11  —  11.1  —  1).  These  had  to  do  with  the  enactment  of 
antidiscrimination  ordinances.  No  authority  granted  under 
section  11  —  11.1  —  1  of  the  Illinois  Municipal  Code  has  to 
do  with  the  licensing  of  real  estate  brokers.  Defendants’ 
argument  that  such  is  necessary  to  enforce  such  antidis¬ 
crimination  ordinances  is  without  merit.  These  laws  can  be 
enforced  by  imposing  penalties  without  the  power  to 
license  real  estate  brokers  and  salesmen. 

The  invalidity  of  the  ordinance  is  clear  when  evaluated 
in  terms  of  the  Constitution  and  the  statute.  Although  not 
requisite  to  the  present  situation,  the  intent  of  the 
legislature  not  to  grant  concurrent  powers  to  municipali¬ 
ties  to  license  real  estate  brokers  is  underscored  by  the 
rejection  of  the  following  offered  amendments  which  were 
defeated. 

“(a)  Amendment  No.  6.  Amend  Senate  Bill  1502  on 
page  1,  line  17,  by  inserting  after  the  period  the 
following: 

‘Nothing  in  this  Section  (Sec.  24)  shall  be  construed 
to  invalidate  or  prohibit  the  enforcement  of  any 
ordinance  enacted  by  the  corporate  authorities  of  a 
municipality  prior  to  the  effective  date  of  this 
amendatory  Act  of  1974  pursuant  to  powers 
granted  to  such  corporate  authorities  by  Section 
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11  —  11.1  —  1  of  the  “Illinois  Municipal  Code”,  ap¬ 
proved  May  29,  1961,  as  amended.’;  and 
(b)  Amendment  No.  7.  Amend  Senate  Bill  1502  on 
page  1,  line  17,  by  inserting  after  the  period  the 
following: 

‘Any  home  rule  power  or  function  which  is  not 
specifically  set  forth  in  this  Act  as  a  power  or 
function  to  be  exercised  by  the  State  may  be 
exercised  by  home  rule  units  including,  but  not 
limited  to,  the  power:  to  define  unfair  housing 
practices;  to  establish  Fair  Housing  or  Human 
Relations  Commissions  and  provide  them  with 
enforcement  procedures;  to  prohibit  discrimination 
based  on  race,  color,  creed,  ancestry,  national 
origin,  or  physical  or  mental  handicap  in  the  listing, 
sale,  assignment,  exchange,  transfer,  lease,  rental  or 
financing  of  real  property  for  the  purpose  of 
residential  occupancy  thereof;  and  to  prescribe 
penalties  for  violations  of  such  ordinances.’  ” 

Nor  are  we  in  new  waters.  Our  course  is  charted  by 
United  Private  Detective  &  Security  Association,  Inc.  v. 
City  of  Chicago  (1976),  62  Ill.  2d  506.  There  the  State  had 
enacted,  by  a  simple  majority  vote,  an  act  giving  the  State 
the  power  to  license  detectives  and  detective  agencies. 
Subsequently  the  city  of  Chicago  enacted  an  ordinance 
which  required  persons  or  agencies  registered  with  the 
State  to  obtain  a  license  from  the  city  as  well. 

Various  persons  registered  with  the  State  sued  to 
declare  the  ordinance  invalid  because  it  contravened  a 
provision  in  the  State  license  statute  whereby  the  power  to 
regulate  the  private  detective  business  “shall  be  exercised 
exclusively  by  the  State  and  may  not  be  exercised  by  any 
unit  of  local  government,  including  home  rule  units.” 
Defendants  contended  that  since  the  statute  had  been 
passed  by  less  than  a  three-fifths  vote,  it  could  only 
preempt  local  regulation  in  areas  where  the  State  was 
already  regulating,  and  left  local  units  free  to  regulate  the 
business  in  other  respects.  The  trial  court  agreed  and 
dismissed  the  suit.  This  court  reversed,  holding  that  the 
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preemption  provision  could  not  be  so  narrowly  read.  The 
court  also  held  that  the  new  statute  repealed  by  implication 
existing  laws  authorizing  local  units  to  regulate  the  private 
detective  business  and  that  express  repeal  of  these  prior 
licensing  laws  was  unnecessary.  The  same  is  true  here.  It 
was  not  necessary  for  the  General  Assembly  to  insert  into 
the  general  licensing  act  (Ill.  Rev.  Stat.  1975,  ch.  24,  par. 
11—42—1)  the  preemption  declared  by  section  24  of 
the  Real  Estate  Brokers  and  Salesmen  License  Act  (Ill. 
Rev.  Stat.  1975,  ch.  114V2,  par.  124),  or  to  delete  the  term 
“brokers”  from  the  general  act. 

The  city  of  Chicago  argues,  however,  that  even  if  the 
amendment  to  the  Real  Estate  Brokers  and  Salesmen 
License  Act  is  deemed  to  have  preempted  local  govern¬ 
mental  units  from  licensing,  that  effect  was  dissipated  on 
September  7,  1974,  with  the  enactment  of  Public  Act 
78—1237,  which  was  approved  on  that  date.  Public  Act 
78—1237  amended  the  general  licensing  section  of  the 
Illinois  Municipal  Code  (Ill.  Rev.  Stat.  1975,  ch.  24,  par. 
11—42—1)  by  the  addition  of  the  words  italicized  below: 

“The  corporate  authorities  of  each  municipality  may 
license,  tax,  and  regulate  auctioneers,  private  detectives, 
money  changers,  bankers,  brokers  other  than  insurance 
brokers,  barbers,  and  the  keepers  or  owners  of  lumber 
yards,  lumber  storehouses,  livery  stables,  public  scales,  ice 
cream  parlors,  coffee  houses,  florists,  detective  agencies, 
barber  shops  and  sellers  of  tickets  for  theatricals,  shows, 
amusements,  athletic  events  and  other  exhibitions  at  a 
place  other  than  the  theatre  or  location  where  the 
theatricals,  shows,  amusements,  athletic  events  and  other 
exhibitions  are  given  or  exhibited.”  1974  Ill.  Laws  1203, 

Ill.  Rev.  Stat.  1975,  ch.  24,  par.  11—42  —  1. 

Since  the  term  “brokers”  was  previously  held  to 
include  real  estate  brokers  ( Chicago  Real  Estate  Board  v. 
City  of  Chicago  (1967),  36  Ill.  2d  530),  the  city  contends 
that  the  failure  of  the  legislature  to  delete  the  term 
“brokers”  when  Public  Act  78—1237  was  enacted  shows 
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an  intention  to  restore  the  former  licensing  power  of  local 
governments. 

We  do  not  find  the  argument  persuasive.  There  are 
multiple  types  of  brokers  apart  from  insurance  and  real 
estate  brokers,  such  as  brokers  of  perishable  agricultural 
commodities,  stock  brokers,  and  warehouse  brokers,  to 
mention  a  few.  The  general  rule  where  two  acts  relating  to 
the  same  subject  matter  are  enacted  at  the  same  session  of 
the  General  Assembly  was  stated  in  People  ex  reL  Dickey 
v.  Southern  Ry.  Corp.  (1959),  17  Ill.  2d  550: 

“For  a  later  enactment  to  operate  as  a  repeal  by 
implication  of  an  earlier  one  there  must  be  such 
total  and  manifest  repugnance  that  the  two 

cannot  stand  together.  *** 

*  *  * 

***  [I]n  the  absence  of  a  clear  legislative 
intent  to  the  contrary  and  where  two  acts  are  not 
so  inconsistent  that  both  cannot  stand  and  be 
given  effect,  a  later  law  which  is  merely  a 
re-enactment  of  a  former  law  does  not  repeal  an 
intermediate  act  which  has  qualified  or  limited 
the  first  one,  but  the  intermediate  act  will  be 
deemed  to  remain  in  force  and  to  qualify  or 
modify  the  new  act  in  the  same  manner  as  it  did 
the  first.”  17  Ill.  2d  550,  555-56. 

The  retention  in  Public  Act  78—1237  of  the  term 
“brokers”  did  not  serve  to  repeal  section  24  of  Public  Act 
78-1208. 

The  ordinances  in  question  are  void. 

The  judgment  of  the  circuit  court  of  Cook  County  is 
affirmed. 

Judgment  affirmed. 

CLARK  and  MORAN,  JJ . ,  took  no  part  in  the  con¬ 
sideration  or  decision  of  this  case. 
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(No.  47368.— Judgment  affirmed.) 

RONALD  L.  MORA  et  al. ,  Appellants,  v.  THE  STATE  OF 

ILLINOIS  et  al.,  Appellees. 

Opinion  filed  Oct.  5,  1977.— Rehearing  denied  Nov.  23,  1977. 

1.  NEGLIGENCE— the  statutes  requiring  tort  claims  against  the 
State  to  be  pursued  in  the  Court  of  Claims  are  constitutional  and 
warrant  dismissal  of  a  negligence  action  against  the  State.  The 
Illinois  laws  requiring  tort  claims  against  the  State  to  be  pursued  in 
the  Court  of  Claims  (Ill.  Rev.  Stat.  1975,  ch.  37,  par.  439.8;  ch.  127, 
par.  801)  have  been  held  valid  under  the  equal  protection  and  due 
process  clauses  of  the  Federal  Constitution  and  warrant  dismissal  of 
a  negligence  action  for  damages  for  personal  injuries  brought  against 
the  State.  (P.  228.) 

2.  NEGLIGENCE— a  directed  verdict  for  a  road  repaving 
company  will  be  affirmed  where  its  negligence  was  alleged  but  the 
company  assigned  performance  of  the  contract  and  did  not 
participate  in  the  work.  A  directed  verdict  in  favor  of  a  road 
repaving  company  will  be  affirmed  where  negligent  failure  to  post 
warning  signs  at  the  site  of  the  road  work  is  alleged,  but  it  is  shown 
that  the  company  assigned  the  performance  of  the  contract  to  a 
subcontractor  and  there  is  no  evidence  that  it  participated  in  the 
work  in  any  way.  (P.  228.) 

3.  APPEAL— in  considering  the  propriety  of  a  directed  verdict, 
the  reviewing  court  considers  all  the  evidence,  including  that 
improperly  excluded.  In  considering  the  propriety  of  a  directed 
verdict,  a  reviewing  court  considers  all  the  evidence,  including  that 
which  was  erroneously  excluded  by  the  trial  court.  (P.  228.) 

4.  NEGLIGENCE— a  contractor  has  the  duty  to  give  warning  of 
dangers  created  by  its  construction  work,  but  only  where  the 
contractor  himself  creates  the  risk.  A  contractor  has  a  duty  to  give 
warnings  of  danger  in  order  to  protect  the  public  from  injuries  in 
connection  with  his  construction  work,  but  only  where  the 
contractor  himself  has  created  the  risk.  (p.  230.) 

5.  NEGLIGENCE—  contractors  must  mark  highway  detours 
they  have  constructed.  Contractors  have  a  duty  to  adequately  mark 
highway  detours  they  have  constructed.  (P.  230.) 

6.  NEGLIGENCE— contractors  must  warn  of  excavations  they 
have  created  or  exposed.  Contractors  have  a  duty  to  warn  of 
excavations  they  have  created  or  exposed.  (P.  230.) 
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7.  NEGLIGENCE—  contractors  must  warn  of  dangers  they 
create  in  road  surfaces  or  pedestrian  paths.  Contractors  have  a  duty 
to  warn  of  obstructions,  uneven  surfaces,  and  other  dangers  they 
place  in  road  surfaces  or  pedestrian  pathways.  (P.  230.) 

8.  NEGLIGENCE— con  tractors  must  warn  drivers  of  an  abrupt 
narrowing  of  the  road  at  a  bridge.  Contractors  have  a  duty  to  warn 
drivers  that  there  is  an  abrupt  narrowing  of  the  road  at  a  bridge. 
(P.  231.) 

9.  NEGLIGENCE— con  tractors  must  warn  of  lane  changes 
required  by  their  work.  Contractors  have  a  duty  to  warn  of  lane 
changes  required  by  their  work  on  the  highway.  (P.  231.) 

10.  NEGLIGENCE— a  repaving  contractor  for  the  State  cannot 
be  found  negligent  for  failing  to  post  the  highway  on  which  it  is 
working  as  a  no-passing  zone  where  the  State  has  not  done  so.  Where 
a  curved  section  of  highway  with  a  slight  hill  should  properly  be 
posted  as  a  no-passing  zone  under  standards  established  by  the  State 
for  its  own  use,  but  it  has  not  been  so  posted,  a  subcontractor  hired 
to  repave  the  highway  cannot  be  found  negligent  for  failing  to  warn 
motorists  not  to  pass,  since  the  danger  involved  is  not  a  consequence 
of  the  subcontractor’s  conduct  but  arises  out  of  the  very  nature  of 
the  roadway  as  it  existed  before  the  construction,  and  the 
subcontractor  cannot  be  saddled  with  what  was  a  duty  of  the  State. 
(Pp.  228-32.) 

11.  PUBLIC  OFFICIALS— a  public  official  is  immune  from 
personal  liability  for  the  performance  of  discretionary  duties.  A 
public  official  is  immune  from  personal  liability  for  the  performance 
of  duties  which  are  discretionary  in  nature  and  not  ministerial. 
(P.  233.) 

12.  PUBLIC  OFFICIALS— a  State  employee  cannot  be  held 
personally  liable  for  failure  to  establish  a  no-passing  zone  where  one 
is  called  for  by  State  standards.  An  employee  of  the  Department  of 
Transportation  cannot  be  held  personally  liable  for  his  failure  to 
direct  the  establishment  of  a  no-passing  zone  at  a  site  where  the 
posting  of  such  a  zone  is  called  for  under  standards  established  by 
the  State,  since  the  decision  whether  to  undertake  such  a  posting 
may  properly  be  characterized  as  discretionary  in  nature,  for  which 
he  is  immune  from  personal  liability.  (Pp.  232-34.) 

13.  PUBLIC  OFFICIALS— a  State  employee's  immunity  for 
discretionary  actions  is  not  defeated  by  the  fact  that  he  is  covered 
by  liability  insurance.  The  immunity  enjoyed  by  a  State  employee  in 
the  performance  of  his  discretionary  duties  is  not  defeated  by  the 
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fact  that  his  actions  are  covered  by  a  policy  of  public  liability 
insurance.  (P.  235.) 

14.  NEGLIGENCE— the  immunity  of  a  governmental  entity 
and  that  of  a  public  official  rest  upon  different  premises.  The 
immunity  of  a  governmental  entity  and  the  immunity  enjoyed  by  a 
public  official  or  employee  of  such  an  entity  in  the  performance  of 
his  discretionary  duties  rest  upon  different  considerations.  (P.  236.) 

Appeal  from  the  Circuit  Court  of  Cook  County,  the 
Hon.  Thomas  H.  Fitzgerald,  Judge,  presiding. 

Louis  G.  Davidson  &:  Associates,  Ltd.,  of  Chicago 
(Louis  G.  Davidson  and  Robert  B.  Patterson,  of  counsel), 
for  appellants. 

William  J.  Scott,  Attorney  General,  of  Springfield 
(Paul  J.  Bargiel  and  Patricia  Rosen,  Assistant  Attorneys 
General,  of  Chicago,  of  counsel),  for  appellee  State  of 
Illinois. 

Ruff  &:  Grotefeld,  Ltd.,  of  Chicago  (William  Sven 
Grotefeld,  Robert  J.  Klovstad  and  Robert  A.  Deane,  of 
counsel),  for  appellee  Eaton  Asphalt  Company. 

Menk,  Bishop  8c  Kezelis,  of  Chicago  (John  Cadwalader 
Menk  and  John  T.  Mehigan,  of  counsel),  for  appellee 
Peoria  Blacktop,  Inc. 

French  &:  Rogers,  of  Chicago  (Richard  G.  French  and 
Michael  C.  Kominiarek,  of  counsel),  for  appellees  Robert 
H.  Blasius,  Claude  Hershey,  and  Clay  H.  Skinner. 

MR.  JUSTICE  DOOLEY  delivered  the  opinion  of  the 
court: 

Plaintiffs,  Ronald  L.  Mora,  Carolyn  Knaus,  and  Dennis 
Dannel,  brought  suit  to  recover  damages  for  personal 
injuries  sustained  when  an  automobile  in  which  they  were 
riding  as  passengers  was  struck  by  a  car  driven  by  William 
J.  Clemens.  Named  as  defendants  were  Ronald  Chapman, 
the  driver  of  plaintiffs’  car,  the  State  of  Illinois,  two  paving 
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contractors,  Peoria  Blacktop,  Inc.,  and  Eaton  Asphalt 
Company,  and  three  employees  of  the  State  Department 
of  Transportation,  Robert  H.  Blasius,  Claude  Hershey  and 
Clay  H.  Skinner,  who  were  sued  in  their  individual 
capacity. 

On  plaintiffs’  motion,  Chapman  was  dismissed  as  a 
party  defendant  before  trial.  The  trial  court  also  dismissed 
the  State  as  a  party  before  trial.  At  the  close  of  plaintiffs’ 
case  the  court  directed  a  verdict  in  favor  of  the  other 
defendants.  Plaintiffs  appealed  to  the  appellate  court,  and 
the  cause  was  transferred  here  under  Rule  302(b)  (58  Ill. 
2d  R.  302(b))  because  of  multiple  cases  challenging  the 
validity  of  the  Court  of  Claims  Act  (Ill.  Rev.  Stat.  1975, 
ch.  37,  par.  439.1  et  seq .)  and  the  statute  providing  that 
the  State  of  Illinois  may  not,  except  as  provided  in  the 
Court  of  Claims  Act,  be  sued  in  any  court  (Ill.  Rev.  Stat. 
1975,  ch.  127,  par.  801). 

Here  the  issue  is  as  old  as  the  judge  and  jury  sys¬ 
tem.  Was  it  proper  to  direct  a  verdict  for  the  defendants 
at  the  close  of  the  plaintiffs’  case?  Such  requires  an 
examination  of  the  evidence. 

Clemens  was  originally  made  a  defendant.  After  the 
close  of  plaintiffs’  case  and  entry  of  the  directed  verdict, 
he  entered  into  a  settlement  with  Mora,  and  was  dismissed 
from  the  action  by  agreement.  Ronald  Chapman,  the 
driver  of  the  car  in  which  plaintiffs  were  riding,  was  also 
named  as  a  defendant  when  the  action  was  filed,  but  was 
also  dismissed  by  plaintiffs.  Plaintiffs  did  not  call  him  as  a 
witness. 

Clemens,  called  as  an  adverse  witness,  testified  as 
follows:  The  accident  took  place  at  5:30  a.m.  on  August  8, 
1970.  It  was  dark  and  rainy.  Clemens  was  headed  south  on 
the  two-lane  highway.  He  had  been  following  another  car 
operated  by  Susan  Maves  with  a  trailer  attached,  and 
decided  to  pass  it.  He  looked  to  see  if  it  was  safe  to  do  so 
and  saw  no  approaching  car  and  no  headlights.  When  about 
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75  feet  behind  the  trailer,  Clemens  pulled  into  the 
northbound  lane  and  accelerated  to  about  65  miles  per 
hour  (the  posted  limit)  in  order  to  begin  the  maneuver. 
Whether  the  roadway  was  straight  or  curved  when  Clemens 
commenced  his  effort  to  pass  does  not  appear  from  this 
record. 

For  approximately  one-half  mile  north  of  the  site  of 
the  accident  the  highway  is  straight.  At  the  scene  of  the 
occurrence  the  roadway  goes  up  a  small  hill  and  makes  a 
double-S  blind  curve.  The  plaintiffs’  car  was  approaching 
the  crest  of  the  hill  from  the  south.  Because  of  the 
topography,  neither  the  car  nor  the  beam  of  its  headlights 
was  visible  to  Clemens,  then  on  the  left  side  of  the 
highway.  Clemens  First  saw  plaintiffs’  car  when  it  was  some 
400  to  600  feet  away.  He  at  first  increased  his  speed  to 
avoid  a  collision  by  completing  his  passing  operation  and 
returning  to  the  southbound  lane.  He  realized  that  this 
goal  could  not  be  achieved  and  applied  his  brakes.  A 
collision  occurred  between  Clemens’  southbound  car  and 
Chapman’s  northbound  vehicle  in  the  northbound  traffic 
lane. 

The  liability  of  the  State,  its  employees,  and  the 
paving  contractors  is  predicated  on  the  lack  of  signs  or 
markings  on  the  highway  which  would  have  advised 
Clemens  that  he  was  at  a  point  where  passing  would  be 
hazardous.  The  connection  of  Peoria  Blacktop,  Inc.,  and 
Eaton  Asphalt  Company  to  the  case  stems  from  the  fact 
that  the  Department  of  Transportation  had  hired  the 
former  to  resurface  and  widen  the  highway  in  the  vicinity 
where  the  collision  occurred,  and  that  the  performance  of 
the  contract  had  been  assigned  by  Peoria  Blacktop  to 
Eaton,  presumably  with  the  Department’s  consent.  The 
repaving  of  the  portion  of  the  highway  had  been  com¬ 
pleted  a  short  time  before  the  accident. 

The  theory  of  plaintiffs’  case  is  that  if  Clemens  had 
been  informed  that  he  was  approaching  a  hill  and  a  curve, 
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he  would  not  have  attempted  to  pass  and  the  collision 
would  not  have  taken  place. 

Clemens  was  a  resident  of  Wisconsin,  and  he  had  never 
driven  this  portion  of  the  highway  before.  Although 
plaintiffs  called  him  as  an  adverse  witness,  he  was  not 
asked  whether  he  would  have  refrained  from  passing  had 
the  road  been  differently  marked. 

Before  taking  up  the  legal  obligations  of  the  other 
defendants,  we  dispose  of  the  suit  against  the  State.  Illinois 
law  requires  tort  claims  against  the  State  to  be  pursued  in 
the  Court  of  Claims.  (Ill.  Rev.  Stat.  1975,  ch.  37,  par. 
439.8;  ch.  127,  par.  801.)  Plaintiffs  contend  that  those 
provisions  are  invalid  under  the  equal  protection  and  due 
process  clauses  of  the  Federal  Constitution.  Within  the 
space  of  two  years  this  court  has  twice  rejected  that 
contention.  (See  Williams  v.  Medical  Center  Com.  (1975), 
60  Ill.  2d  389;  Seifert  v.  Standard  Paving  Co.  (1976),  64 
Ill.  2d  109.)  We  adhere  to  those  decisions,  and  no  further 
discussion  of  that  issue  is  necessary.  The  dismissal  of  the 
State  from  this  action  is  affirmed. 

The  entry  of  a  directed  verdict  in  favor  of  defendant 
Peoria  Blacktop,  Inc.,  must  also  be  affirmed.  As  we  have 
noted,  that  company  had  assigned  the  performance  of  its 
repaving  contract  to  defendant  Eaton  Asphalt  Company, 
and  there  is  no  evidence  that  Peoria  Blacktop  participated 
in  any  way. 

The  crucial  question  here  is  whether  there  could  be  an 
issue  of  fact  as  to  the  responsiblity  of  Eaton  and  the  three 
individual  defendants.  In  determining  this  question,  we 
shall  consider  all  evidence  which  could  be  within  the  broad 
doctrine  of  Merchants  National  Bank  v.  Elgin ,  Joliet  & 
Eastern  Ry.  Co.  (1971),  49  Ill.  2d  118,  notwithstanding 
that  some  was  improperly  excluded  by  the  trial  court. 

It  is  conceded  that  before  Eaton  began  the  repaving 
operation  the  section  of  the  highway  where  the  accident 
occurred  was  not  posted  as  a  no-passing  zone,  nor  with  any 


Oct.  1977 


Mora  v.  State 


229 


sign  advising  that  a  curve  and  a  hill  lay  ahead.  Introduced 
in  evidence  was  a  publication  of  the  Department  of  Public 
Works  and  Buildings,  entitled  Illinois  Manual  of  Uniform 
Traffic  Control  Devices  for  Streets  and  Highways.  It 
provides  that  a  no-passing  zone  is  to  be  established  in  any 
area  where  a  motorist’s  ability  to  see  ahead  falls  below  a 
specified  minimum.  On  the  basis  of  extensive  surveys 
taken  after  the  accident,  plaintiffs  contend  that  the 
roadway  here  in  question  would  qualify  for  posting  as  a 
no-passing  zone  under  the  standards  set  by  the  manual. 
This  proposition  is  not  seriously  controverted  by  defend¬ 
ants. 

Prior  to  its  repaving  and  widening,  the  road  had  been 
marked  with  an  intermittent,  white  center  line  and  with  a 
white  edge  line  at  each  side  of  the  paved  portion.  As  a 
necessary  result  of  the  resurfacing,  all  these  lines  were 
obliterated.  When  the  repaving  was  completed  at  this 
sector  of  the  overall  13-mile  project,  Eaton  placed  strips  of 
reflecting  tape  to  indicate  the  center  line  as  was  required 
under  the  contract  with  the  State.  There  is  no  contention 
that  the  proper  side  of  the  highway  was  unknown  to 
Clemens.  No  temporary  tape,  however,  was  put  in  to  mark 
the  new  edges  of  the  road. 

The  repainting  of  permanent  lines  on  the  road  after  its 
resurfacing  was  a  function  of  the  Department  and  had  not 
been  imposed  upon  the  paving  contractor.  According  to 
the  testimony,  paint  cannot  be  applied  to  new  asphalt 
until  it  has  cured.  On  August  8,  when  the  accident 
occurred,  the  repaving  of  this  portion  of  the  highway  had 
been  completed  to  a  point  about  10  miles  north  of  the 
site,  but  neither  the  center  line  nor  the  edge  lines  had  as 
yet  been  repainted. 

The  uniform  rule  appears  to  be  that  a  contractor  has  a 
duty  to  give  warnings  of  dangers  created  by  it.  {Roberts  v. 
Town  of  Cicero  (1938),  369  Ill.  639,  642;  cf  Brooks  v. 
Dean  Berenz  Asphalt  Co.  (1967),  83  Ill.  App.  2d  258; 


230 


Mora  v.  State 


68 IU.  2d  223 


McClendon  v.  T.  L.  James  &  Co.  (5th  Cir.  1956),  231  F.2d 
802;  Schivarcz  v.  Charlton  County  (1955),  211  Ga.  923, 
89  S.E.2d  881;  Archer  v.  Rogers  Construction ,  Inc. 
(1968),  252  Ore.  165,  447  P.2d  380.)  The  danger  of  the 
curve  was  not  a  consequence  of  Eaton’s  conduct.  Eaton 
did  not  create  the  topography  of  the  land.  Eaton’s 
repaving  did  not  change  the  configuration  of  the  roadway, 
nor  did  it  remove  any  warnings  indicating  the  presence  of  a 
danger  zone. 

Plaintiffs  cite  numerous  decisions  from  Illinois  and 
other  jurisdictions,  and  our  research  has  revealed  more,  in 
which  contractors  have  been  held  to  a  duty  to  protect 
members  of  the  public  from  injuries  in  connection  with 
construction  work  on  highways.  In  each  case,  however,  the 
contractor  itself  created  the  risk. 

Duties  of  contractors  assume  many  shapes  and  forms. 
Contractors  must:  (a)  adequately  mark  highway  detours 
they  have  constructed  ( Green  v.  Welts  (1970),  130  Ill. 
App.  2d  600;  Smith  v.  Lafortune  (1970),  288  Minn.  135, 
179  N.W.2d  136;  Best  v.  Fred  Weber  Construction  Co. 
(Mo.  App.  1975),  525  S.W.2d  102;  Transcon  Lines  Corp. 
v.  Cornell  Construction  Co.  (Okla.  1975),  539  P.2d  1372); 
(b)  warn  of  excavations  they  have  created  or  exposed 
(Hogan  v.  Hill  (1958),  229  Ark.  758,  318  S.W.2d  580; 
Martin  v.  Farr  Brothers  Co.  (1918),  211  Ill.  App.  235; 
Huber  v.  Cornhusker  Paving  Co.  (1974),  191  Neb.  108, 
214  N.W.2d  269;  Strakos  v.  Gehring  (Tex.  1962),  360 
S.W.2d  787;  Ross  Anglin  &  Son  v.  Brennan  (Tex.  Civ.  App. 
1971),  466  S.W.2d  832;  Gilpatrick  Construction  Co.  v. 
Wind  River  Ready-Mix  Concrete  Co.  (Wyo.  1970),  473 
P.2d  586);  (c)  warn  of  obstructions,  uneven  surfaces  and 
other  dangers  they  place  in  road  surfaces  or  pedestrian 
pathways  (Cohen  v.  Sahuaro  Petroleum  &  Asphalt  Co. 
(1972),  17  Ariz.  App.  215;  496  P.2d  641  (slippery  road 
surface);  Ferguson  v.  Ben  M.  Hogan  Co.  (W.D.  Ark.  1969), 
307  F.  Supp.  658  (uneven  surface);  Pioneer  Construction 
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Co.  v.  Richardson  (1971),  176  Colo.  254,  490  P.2d  71 
(gravel  on  road  surface);  Kirby  v.  General  Paving  Co. 
(1967),  86  Ill.  App.  2d  453  (lamppost  bases);  Rodgers  v. 
Meyers  &  Smith ,  Inc.  (1965),  57  Ill.  App.  2d  200  (loose 
sewer  cover);  cf.  Harrelson  v.  Travelers  Insurance  Co.  (La. 
App.  1961),  128  So.  2d  254  (contractual  duty;  break  in 
pavement);  Meil  v.  Syracuse  Constructors,  Inc.  (1963),  19 
App.  Div.  2d  10,  240  N.Y.S.2d  403  (mud  accumulation)); 
(d)  warn  drivers  that  there  was  an  abrupt  narrowing  of  the 
road  at  a  bridge  ( Powers  v.  J.  B.  Michael  &  Co.  (6th  Cir. 
1964),  329  F.2d  674);  and  (e)  warn  of  lane  changes 
required  by  their  work  on  the  highway  (Martin  v.  Central 
Engineering  Co.  (1953),  350  Ill.  App.  589;  Ohlweiler  v. 
Central  Engineering  Co.  (1952),  348  Ill.  App.  246 ;OBrien 
v.  Musfeldt  (1951),  345  Ill.  App.  12  (three  cases  arising 
out  of  the  same  accident  where  contractor  failed  to  warn 
that  traffic  must  cross  over  into  newly  constructed  lanes); 
Reynolds-Land,  Inc.  v.  Raleigh  (Tex.  Civ.  App.  1968),  435 
S.W.2d  255  (failure  to  post  two-way  traffic  ahead  sign); 
Word  v.  Clifton  (Tex.  Civ.  App.  1966),  399  S.W.2d  424 
(failure  to  indicate  lane  was  carrying  two-way  traffic)). 

Plaintiffs  refer  to  Illinois  appellate  court  cases  to  the 
effect  that  contractors  have  a  duty  to  warn  where  there  is 
unequal  knowledge,  actual  or  constructive,  of  a  dangerous 
condition  and  the  contractor  knows  or  should  know  that 
harm  might  or  could  occur  if  no  warnings  are  given.  In 
both  Green  v.  Welts  (1970),  130  Ill.  App.  2d  600,  and 
Kirby  v.  General  Paving  Co.  (1967),  86  Ill.  App.  2d  453, 
the  contractors  had  created  the  hazard  and  knew  of  the 
dangerous  condition  which  was  not  apparent  to  those 
using  the  roadway. 

Plaintiffs  allege  that  in  the  present  case  the  contractor 
enhanced  the  risk  when  it  removed  the  edge  line.  Expert 
evidence  was  that  a  white  edge  line  indicates  the  direction 
of  a  highway  as  the  driver  proceeds.  There  is  no  evidence 
that  Clemens  either  was  watching  the  edge  of  the  highway 
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or  that  the  road  was  curving  when  he  commenced  his 
effort  to  pass  by  moving  onto  the  left-hand  side  of  the 
highway. 

Apart  from  an  inability  to  appreciate  what  part  a 
white  edge  line  would  have  played  in  this  occurrence,  it  is 
the  Department,  not  the  contractor,  who  had  responsi¬ 
bility  for  laying  down  such  lines.  The  dangers  arose  out  of 
the  very  nature  of  the  roadway  as  it  had  existed  long 
before  the  contractor  came  on  the  scene.  The  contractor 
could  not  be  saddled  with  what  was  a  duty  of  the  State. 
For  these  reasons  we  conclude  that  it  was  proper  to  direct 
a  verdict  for  Eaton  Asphalt  Company.  See  Pedrick  v. 
Peoria  &  Eastern  R.R.  Co.  (1967),  37  Ill.  2d  494,  510. 

We  consider  the  liability  of  the  three  employees  of  the 
Department.  The  thrust  of  plaintiffs’  action  against  them  is 
their  failure  to  establish  a  no-passing  zone  on  the  highway 
near  the  point  of  the  collision.  At  the  outset  there  is  no 
difficulty  in  releasing  Hershey  and  Skinner.  Each  was 
assigned  to  the  construction  division  for  the  Ottawa 
district,  and  not  to  the  traffic  division,  which  is  in  charge 
of  line  painting.  The  traffic  division  was  headed  at  the  time 
by  Alan  Jensen,  not  a  party  to  this  suit. 

Plaintiffs  contend,  nonetheless,  that  Blasius,  at  least, 
who  was  head  of  the  district,  should  have  established 
a  no-passing  zone  at  the  site.  It  must  be  appreciated 
that  the  hill  and  the  curve  at  the  site  were  gentle, 
and  that  the  alleged  deficiency  in  sight  distance  was 
not  obvious  to  the  naked  eye. 

Plaintiffs  urge  that  Blasius,  to  whom  Jensen  reported, 
should  have  directed  the  latter  to  conduct  a  survey  to 
determine  whether  such  a  zone  was  called  for  under  the 
Department’s  manual  of  uniform  traffic-control  devices. 
Plaintiffs’  position  would  in  effect  require  Blasius  to  make 
a  survey  of  the  entire  1,200  miles  of  State  roads  located  in 
his  district  and  evaluate  the  data  obtained.  A  mere 
description  of  what  would  be  involved  shows  that  this 
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activity  must  be  characterized  as  discretionary,  rather  than 
ministerial.  That  being  so,  Blasius  cannot  be  charged  with 
individual  liability. 

The  comments  of  the  appellate  court  in  Lusietto  v. 
Kingan  (1969),  107  Ill.  App.  2d  239,  are  pertinent.  There 
a  State  district  engineer  was  sued  individually  to  recover 
damages  arising  out  of  the  alleged  failure  to  place 
barricades  around  a  large  and  dangerous  hole  in  the 
highway.  The  appellate  court,  in  holding  for  the  defend¬ 
ant,  stated: 

“[T]he  defendant’s  duties  were  not  ministerial, 
they  were  governmental  in  character  and  required 
the  exercise  of  discretion  and  judgment.  With 
regard  to  holes  in  the  highway,  the  defendant 
must  exercise  discretion  and  judgment  as  to 
which  holes  to  fill  and  which  holes  not  to  fill.  Of 
the  holes  to  be  filled,  which  holes  are  to  be  filled 
first?  He  must  perform  all  of  this  within  the 
limitations  of  available  manpower,  equipment  and 
finances.  It  is  a  well  established  principle  of  the 
common  law  that  an  immunity  exists  in  favor  of 
public  officials  when  they  are  exercising  their 
official  discretion  on  matters  which  are  discre¬ 
tionary  in  nature  and  not  ministerial.  [Citations.] 
Quite  apart  from  the  doctrine  of  governmental 
immunity,  the  case  law  in  this  state  has  developed 
the  doctrine  of  public  officials’  immunity.  This 
doctrine  is  distinguished  from  and  founded  on  a 
different  rationale  from  the  principle  of  govern¬ 
mental  immunity.  See  note  1966,  Illinois  Law 
Forum  981,  at  995.  ***  [T]he  duty  to  keep 
highways  in  repair  was  a  duty  which  required  the 
exercise  of  judgment  and  discretion  and  that  in 
performing  this  duty  the  commissioners  were 
clothed  with  discretion  as  to  the  practicability  of 
making  improvements  and  as  to  the  best  methods 


234 


Mora  v.  State 


68 IU.  2d  223 


to  be  employed,  they  were  therefore  protected  by 
this  theory  of  immunity.  We  believe  that  the 
defendant  in  the  case  now  before  us  is  entitled  to 
that  same  immunity.  Although  the  case  of  Moli- 
tor  v.  Kaneland  Community  Unit  School  Dist.,  18 
Ill.  2d  11,  163  N.E.2d  89,  abolished  the  principle 
of  governmental  immunity,  it  did  not  destroy  the 
principle  of  public  officials’  immunity  ***.”  (107 
Ill.  App.  2d  239,  244.) 

The  proposition  announced  in  Lusietto  that  a  public 
officer  is  immune  from  personal  liability  for  the  perfor¬ 
mance  of  discretionary  duties  was  recently  reaffirmed  by 
this  court  in  People  ex  rel.  Scott  v.  Brie  eland  (1976),  65 
Ill.  2d  485,  502. 

The  language  of  section  11— 707(a)  of  the  Illinois 
Vehicle  Code  (Ill.  Rev.  Stat.  1975,  ch.  95V2,  par. 
11— 707(a))  further  supports  our  characterization  of  this 
matter  as  one  involving  discretion. 

“(a)  The  Department  and  local  authorities  are  autho¬ 
rized  to  determine  those  portions  of  any  highway  under 
their  respective  jurisdictions  where  overtaking  and  passing 
or  driving  on  the  left  of  the  roadway  would  be  especially 
hazardous  and  may  by  appropriate  signs  or  markings  on 
the  roadway  indicate  the  beginning  and  end  of  such 
zones,  and  when  such  signs  or  markings  are  in  place  and 
clearly  visible  to  an  ordinarily  observant  person  every 
driver  of  a  vehicle  shall  obey  the  directions  thereof.” 
(Emphasis  added.) 

By  way  of  analogy  we  note  as  well  that  section  2—201 
of  the  Local  Governmental  and  Governmental  Employees 
Tort  Immunity  Act  (Ill.  Rev.  Stat.  1975,  ch.  85,  par. 
2—201)  incorporates  the  same  criterion  for  employees  of 
local  government  units.  It  provides: 

“Except  as  otherwise  provided  by  Statute,  a  public 
employee  serving  in  a  position  involving  the  determina¬ 
tion  of  policy  or  the  exercise  of  discretion  is  not  liable  for 
an  injury  resulting  from  his  act  or  omission  in  determining 
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policy  when  acting  in  the  exercise  of  such  discretion  even 
though  abused.” 

Section  3—104  of  the  same  act  (Ill.  Rev.  Stat.  1975, 
ch.  85,  par.  3—104)  provides  as  follows: 

“(a)  Neither  a  local  public  entity  nor  a  public 
employee  is  liable  under  this  Act  for  an  injury  caused  by 
the  failure  to  initially  provide  regulatory  traffic  control 
devices,  stop  sign^,  yield  right-of-way  signs,  speed  restric¬ 
tion  signs,  distinctive  roadway  markings  or  any  other 
traffic  regulating  signs. 

(b)  Neither  a  local  public  entity  nor  a  public 
employee  is  liable  under  this  Act  for  an  injury  caused  by 
the  failure  to  provide  traffic  warnings  signals,  signs, 
markings  or  other  devices  unless  such  a  signal,  sign, 
marking  or  device  was  necessary  to  warn  of  a  condition 
which  endangered  the  safe  movement  of  traffic,  and 
which  would  not  be  reasonably  apparent  to  or  anticipated 
by  a  person  in  the  exercise  of  due  care.” 

See  also  Prosser,  Torts  sec.  132,  at  987-88  (4th  ed.  1971). 

Count  V  of  the  complaint  alleged  that  each  of  the 
individual  defendants  was  covered  by  public  liability 
insurance  against  damages  arising  out  of  the  accident. 
Plaintiffs  contend  that  the  existence  of  this  insurance 
removed,  or  reduced  pro  tanto ,  whatever  immunity  de¬ 
fendants  might  otherwise  enjoy.  Defendants  took  the 
position  that  a  clause  in  the  policy  excluding  damages 
arising  out  of  the  rendition  of  professional  services  applied. 
The  trial  court  accepted  defendants’  position  and  dis¬ 
missed  count  V. 

Plaintiffs  cite  no  statutory  provision  by  which  liability 
insurance  covering  a  State  employee  defeats  his  claim  to 
the  immunity  accorded  public  officers.  The  only  precedent 
cited  is  a  decision  of  the  appellate  court  in  Thomas  v. 
Broadlands  Community  Consolidated  School  District  No. 
201  (1952),  348  Ill.  App.  567.  The  holding  in  that  case 
was  that  any  immunity  enjoyed  by  the  school  district  was 
destroyed  to  the  extent  that  there  was  liability  insurance 
available.  This  case  is  not  germane  here.  It  was  decided 
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prior  to  Molitor  v.  Kaneland  Community  Unit  District  No. 
302  (1959),  18  Ill.  2d  11,  in  which  the  common  law 
immunity  of  school  districts  and  inferentially  other  munic¬ 
ipal  corporations  was  abolished. 

Thomas  v.  Broadlands  is  also  irrelevant  to  the  present 
case  since  it  deals  only  with  the  immunity  of  a  govern¬ 
mental  entity,  not  with  the  immunity  enjoyed  by  a  public 
officer  or  employee  of  the  entity,  which,  as  we  have  seen, 
rests  on  different  considerations.  See  J.  S.  Judge,  Tort 
Immunity  Act:  Only  Certain  Immunities  Are  Waived  by 
Public  Entity’s  Purchase  of  Insurance,  63  Ill.  B.J.  386 
(1975). 

We  accordingly  affirm  the  judgment  of  the  circuit 
court  of  Cook  County. 

Judgment  affirmed. 


(No.  48  745.— Judgment  affirmed.) 

ILLINOIS  INSTITUTE  OF  TECHNOLOGY,  Appellee,  v. 
THE  INDUSTRIAL  COMMISSION  et  al. -(Sonya 
Greenberg,  Appellant.) 

Opinion  filed  Sept.  20,  1977.— Rehearing  denied  Nov.  23,  1977. 

1.  WORKMEN’S  COMPENSATION— an  employee  has  the  bur¬ 
den  of  proof  as  to  each  element  of  a  workmen's  compensation  claim, 
including  proof  that  the  injury  arose  out  of  and  in  the  course  of 
employment.  The  burden  is  on  an  employee  seeking  a  workmen’s 
compensation  award  to  prove  the  elements  of  his  claim  by  a 
preponderance  of  credible  evidence,  including  the  prerequisite  that 
the  injury  complained  of  arose  out  of  and  in  the  course  of 
employment.  (Pp.  245-46.) 
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2.  WORKMEN’S  COMPENSATION— t/ie  determination  of  facts 
and  the  drawing  of  reasonable  inferences  is  for  the  Industrial 
Commission.  It  is  for  the  Industrial  Commission  to  determine  facts 
and  draw  reasonable  inferences  from  competent  evidence  in  the 
record,  but  when  such  findings  of  the  Commission  are  contrary  to 
the  manifest  weight  of  the  evidence,  an  award  cannot  be  allowed  to 
stand.  (P.  246.) 

3.  WORKMEN’S  COMPENSATION— when  lack  of  evidence  of 
exposure  to  radiation  will  defeat  a  claim  for  fatal  lymphatic  disease 
allegedly  caused  by  radiation  received  at  an  atomic  bomb  explosion 
site.  An  award  for  fatal  lymphatic  disease  allegedly  caused  by 
radiation  is  contrary  to  the  manifest  weight  of  the  evidence  where 
the  deceased  employee  was  present  on  a  ship  in  the  area  of  the 
underwater  detonation  of  an  atomic  bomb  and  there  is  testimony 
that  he  may  have  worked  in  proximity  to  the  bomb  and  that  one  of 
the  known  possible  causes  for  the  lymphosarcoma  from  which  he 
suffered  is  radiation,  where  there  is  no  testimony  that  the  claimant 
was  actually  exposed  to  radiation  and  an  expert  testifies  that  the 
radiation-monitoring  badge  that  the  claimant  was  given  to  wear 
while  working  on  the  project  did  not  register  any  exposure  and  that 
no  unusual  amounts  of  radiation  were  recorded  by  the  ship  on  which 
he  was  located.  (Pp.  238-47.) 

Appeal  from  the  Circuit  Court  of  Cook  County,  the 
Hon.  Raymond  K.  Berg,  Judge,  presiding. 

Lewis  P.  Gaines,  of  Chicago,  for  appellant. 

Klohr,  Braun,  Lynch  8c  Smith,  of  Chicago  (Mark  A. 
Braun  and  James  W.  Ford,  of  counsel),  for  appellee. 

MR.  CHIEF  JUSTICE  WARD  delivered  the  opinion  of 
the  court: 

The  claimant,  Sonya  Greenberg,  filed  an  application 
for  adjustment  of  claim  under  the  Workmen’s  Occupa¬ 
tional  Diseases  Act  (Ill.  Rev.  Stat.  1969,  ch.  48,  pars. 
172.36  through  172.62)  which  alleged  that  she  was  the 
widow  of  Carl  J.  Greenberg  and  that  while  employed  by 
the  respondent,  the  Illinois  Institute  of  Technology’s 
Research  Institute  (hereafter  IIT),  he  was  exposed  to  an 
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occupational  disease  hazard,  atomic  radiation,  which  re¬ 
sulted  in  his  eventual  disablement  and  death.  An  arbitrator 
for  the  Commission  found  that  Greenberg  was  last  exposed 
to  the  hazard  on  May  31,  1955,  and  that  his  death  on  June 
24,  1970,  resulted  from  this  exposure.  The  arbitrator 
entered  an  award  for  the  claimant  under  section  7(a)  of 
the  Workmen’s  Occupational  Diseases  Act  (Ill.  Rev.  Stat. 
1969,  ch.  48,  par.  172.42(a)),  and  the  award  was  affirmed 
by  the  Commission.  The  respondent  filed  for  a  writ  of 
certiorari  in  order  to  have  the  award  reviewed  by  the 
circuit  court  of  Cook  County. 

On  March  7,  1975,  the  claimant  filed  a  motion  she 
styled  “Misconception  of  Remedy”  declaring  that  she  was 
entitled  to  an  award  under  the  Workmen’s  Compensation 
Act  rather  than  the  Workmen’s  Occupational  Diseases  Act 
and  asking  the  court  to  confirm  the  award  under  the 
provisions  of  the  former  act.  (See  Ill.  Rev.  Stat.  1969,  ch. 
48,  pars.  138.19(a)(1)  and  172.54.)  The  court  simply  set 
aside  the  award  and  remanded  the  cause  to  the  Commis¬ 
sion  “for  further  hearings  and  decision  pursuant  to  the 
terms  and  conditions  of  the  applicable  provisions  of  the 
Workmen’s  Compensation  Act  of  Illinois.” 

On  remand  the  Commission  found  that  Carl  J. 
Greenberg  sustained  an  accidental  injury  arising  out  of  and 
in  the  course  of  his  employment  with  IIT  when  he  was 
exposed  to  atomic  radiation  on  May  31,  1955,  that  this 
exposure  caused  his  death  on  June  24,  1970,  and  that  the 
claimant  was  entitled  to  an  award  under  section  7(a)  of  the 
Workmen’s  Compensation  Act  (Ill.  Rev.  Stat.  1969,  ch.  48, 
par.  138.7(a)). 

The  deceased  was  hired  by  IIT  in  June  of  1953  as  an 
electrical  engineer.  In  1954  IIT  contracted  with  a  Federal 
agency  to  provide  electrical  communications  equipment 
for  use  in  the  underwater  detonation  of  an  atomic  bomb 
which  was  scheduled  to  take  place  in  the  spring  of  1955. 
This  project  was  designated  “Operation  Wigwam.”  Green- 
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berg  helped  to  design  and  develop  this  electrical  equip¬ 
ment,  and  in  the  spring  of  1955  he  and  other  IIT 
employees  traveled  to  San  Diego  to  install  the  equipment 
on  the  U.S.S.  Curtiss  and  the  barge  from  which  the  atomic 
bomb  would  be  detonated.  The  U.S.S.  Curtiss  and  several 
other  ships  left  Sap  Diego  in  the  early  part  of  May  1955, 
and  on  May  14  the  bomb  was  exploded  underwater  in  the 
Pacific  Ocean  in  an  area  2,000  feet  below  sea  level.  The 
U.S.S.  Curtiss  left  the  detonation  area  on  May  15  and 
returned  to  San  Diego  on  May  17. 

John  McManus,  who  had  worked  with  Greenberg  in 
1955,  testified  that  he  helped  him  install  the  equipment  on 
the  ship  and  the  barge  while  they  were  docked  in  San 
Diego.  He  stated  that  he  was  not  present  when  the  bomb 
was  detonated  and  that  radiation-monitoring  equipment 
had  been  installed  on  the  ship  but  that  none  had  been 
installed  on  the  barge,  so  far  as  he  knew,  while  he  was 
aboard. 

Rune  Fors,  who  also  had  worked  with  Greenberg, 
testified  that  his  responsibility  was  to  attach  a  doppler 
cable  containing  electrical  equipment  to  the  cable  which 
was  used  to  lower  the  bomb  into  the  ocean.  He  stated  that 
he  worked  next  to  the  bomb,  that  the  deceased  worked  on 
other  projects  and  that  the  deceased  may  have  worked  in 
proximity  to  the  bomb.  He  said,  too,  that  he  did  not  recall 
seeing  any  radiation-monitoring  devices,  that  there  was  a 
sprinkling  system  on  the  ship  which  was  to  be  used  if  the 
ship  encountered  fallout  after  the  blast  and  that  his  ship 
was  approximately  5  to  6  miles  from  the  detonation  site. 
On  cross-examination  he  stated  that  he  never  worked 
directly  with  Greenberg  and  that  the  deceased  was  not 
with  him  while  he  worked  next  to  the  bomb.  He  identified 
the  ship  that  he  and  Greenberg  worked  on  as  the  U.S.S. 
Curtiss  and  said  they  had  been  at  sea  approximately  a 
week.  He  said  there  was  never  any  need  to  use  the 
sprinkler  system,  that  he  did  not  know  if  there  were  any 
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radiation-monitoring  devices  on  board  the  Curtiss ,  and  that 
he  never  wore  any  sensitivity  badges.  James  Bats  testified 
he  had  worked  on  the  project.  He  said  he  helped  to  attach 
the  doppler  cable  and  testified  that  he  was  not  certain 
whether  Greenberg  had  helped  to  attach  the  cable. 

Dr.  Steven  Schwartz,  who  specializes  in  hematology 
(the  study  of  the  blood  and  blood-forming  organs), 
testified  for  the  claimant  that  he  had  examined  Greenberg 
on  February  7,  1966,  and  again  on  January  17,  1970.  His 
diagnosis  was  lymphosarcoma,  which  he  described  as  a 
“terminal  disease.”  Asked  the  cause  of  this  condition,  he 
stated  “I  can’t  answer  it  [the  question]  because  I  don’t 
know.”  It  was  his  opinion  that  lymphosarcoma  is  an 
infectious  disease,  but  he  admitted  that  some  physicians 
felt  that  the  disease  could  be  caused  by  radiation  exposure. 

Dr.  Gerald  Buckman,  an  internist,  also  was  a  witness 
for  the  claimant.  He  said  he  first  saw  Greenberg  in  January 
of  1966  and  that  he  diagnosed  his  condition  as  either 
lymphosarcoma  or  chronic  lymphocytic  leukemia.  He 
stated  that  lymphosarcoma  is  a  disease  that  affects  the 
lymph  nodes,  the  lymphatic  tissues  of  the  spleen,  the  liver 
and  bone  marrow  to  such  an  extent  that  one  becomes 
susceptible  to  infections.  He  said  there  were  three  different 
theories  as  to  the  cause  of  the  disease:  (1)  radiation 
exposure,  (2)  viral  infection,  and  (3)  chromosomal  abnor¬ 
mality.  When  asked  by  the  claimant’s  attorney  what  in  his 
opinion  had  caused  the  death  of  Greenberg  he  responded: 

“And  I  must  admit  I  don’t  know  [what  caused  the 
lymphosarcoma]  .  I  think  there  is  a  possibility  that  it 
might  have  been  due  to  radiation  but  I  have  no  first  hand 
way  of  knowing  what  the  cause  of  his  primary  disease 
process  was.” 

Asked  whether  in  his  opinion  there  was  a  causal  connec¬ 
tion  between  Greenberg’s  work  on  the  atomic  bomb 
project  and  his  death  he  said: 

“I  must  say  I  really  don’t  know.  I  don’t  know.  First  of  all, 
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I’m  not  an  expert  in  this  field.  Secondly,  I  don’t  know 
whether  there  is  any  atomic  radiation  in  the  area.  I  would 
say  there  is  a  possibility  in  answer  to  your  question  but  I 
really  don’t  know.” 

Shortly  thereafter  he  testified: 

“Actually  from  my  understanding  from  what  you’ve 
mentioned  before  there  were  no  monitoring  devices  used 
so  whether  there  was  radiation  or  no  radiation,  I  don’t 
think  can  be  proved  anyway.” 

On  cross-examination  he  stated  again  he  was  not  an 
expert  in  radiation  and  that  he  had  never  specifically 
studied  the  effects  of  radiation.  He  said  that  Greenberg 
had  told  him  in  June  of  1969  that  he  had  been  exposed  to 
radiation  in  1955  but  that  he  did  not  personally  know  that 
Greenberg  had  been  exposed.  He  said  that  in  order  for  him 
to  conclude  that  the  lymphosarcoma  was  caused  by 
radiation  he  had  to  assume  that  the  deceased  was  exposed 
to  excessive  radiation. 

Another  witness  for  the  claimant  was  Dr.  Harold 
Schwartz,  an  associate  professor  of  radiology  at  the 
Medical  Center  of  Marquette  University,  who  conducts 
research  on  the  effects  of  radiation  and  teaches  related 
courses  in  medical  school.  Responding  to  a  hypothetical 
question,  he  stated  that  it  was  his  opinion  that  Greenberg 
could  have  been  exposed  to  radiation  during  Operation 
Wigwam.  He  based  his  opinion  on  a  report  entitled 
“Fall-Out  And  Airborne  Activity  in  Operation  Wigwam, 
With  Notes  on  Surface  Effects”  (hereafter  the  Project  2.7 
report),  one  of  the  several  reports  prepared  from  the  data 
collected  during  Operation  Wigwam.  The  report  indicated 
that  there  was  significant  fallout  “to  have  given  radiation 
doses  many  times  tolerance  to  exposed  personnel  located 
approximately  five  miles  downwind.”  This  report  was 
incorporated  into  the  hypothetical  question.  He  said,  too, 
that  Greenberg  could  have  been  exposed  to  radiation  when 
he  came  into  contact  with  the  bomb.  (The  record  did  not 
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contain  evidence,  however,  that  the  deceased  had  come 
into  contact  with  the  bomb.) 

On  cross-examination  he  admitted  that  the  encase¬ 
ment  surrounding  the  bomb  would  decrease  radiation.  He 
also  said  that  he  did  not  know  whether  the  deceased  was 
upwind  at  the  time  of  the  blast,  that  the  Project  2.7  report 
spoke  of  significant  fallout  downwind,  that  he  did  not 
know  where  the  deceased  was  at  the  time  of  the  blast  and 
that  it  would  make  a  substantial  difference  if  the  deceased 
was  upwind  at  this  time. 

The  arbitrator’s  finding  was  for  the  claimant.  IIT 
sought  a  review  of  this  finding  and  at  a  hearing  before  the 
Commission  presented  the  testimony  of  Albert  Baietti,  a 
health  physicist.  This  witness,  who  was  certified  by  the 
American  Board  of  Health  Physicists,  was  in  charge  of  the 
radiation-detection  program  for  Operation  Wigwam,  and 
was  co-author  of  a  report  entitled  “Radiological  Safety 
For  Operation  Wigwam”  (hereafter  the  Project  0.17 
report).  Baietti  said  that  as  a  health  physicist  his  primary 
responsibility  is  to  protect  man  and  his  environment  from 
unnecessary  radiation  exposure.  The  witness  stated  that  he 
was  the  director  of  the  Health  Physics  Division  of  the 
Naval  Radiological  Defense  Laboratory  from  1950  to  1962 
and  that  he  had  been  involved  in  the  testing  of  a  dozen 
nuclear  weapons  during  this  period. 

He  testified  that  one  of  the  primary  ways  of  measur¬ 
ing  radiation  exposure  is  through  the  use  of  dosimetry 
films,  also  known  as  sensitivity  badges.  He  said  that  in 
Operation  Wigwam  two  types  of  film  badges  were  used. 
“Operational”  badges  were  issued  to  all  personnel,  includ¬ 
ing  those  aboard  the  Curtiss  when  the  ships  left  San  Diego. 
At  the  completion  of  the  project  the  film  was  collected, 
processed  and  interpreted.  “Daily”  badges  were  issued  to 
personnel  involved  in  the  recovery  operation.  This  film  was 
issued  daily  and  collected,  processed  and  interpreted  at  the 
end  of  the  day  so  that  the  amount  of  radiation  exposure,  if 
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any,  could  be  calculated.  The  witness  was  then  handed  a 
document  entitled  “Roster  of  Ship’s  Officers  and  Men  and 
Radiological  Dosages  Received.”  The  document  contained 
the  names  of  civilians,  including  that  of  the  deceased,  and 
indicated  the  radiation  dosage  they  had  received  during 
Operation  Wigwam.  Asked  to  interpret  the  data  in  the 
document  Baietti  said:  “He  [the  deceased]  ,  along  with  all 
others  on  this  particular  document,  received  zero  radia¬ 
tion.  This  says  the  film  badge  that  was  worn  and  processed 
gave  no  evidence  of  any  exposure  to  radiation.” 

Baietti  stated  that  every  ship  involved  in  Operation 
Wigwam  carried  radiation-safety  personnel,  that  all  ships 
were  equipped  with  radiation-detection  devices  and  that 
no  ship  had  reported  the  presence  of  any  radioactivity.  He 
said,  too,  that  at  the  time  of  the  detonation  all  personnel 
were  on  ships  located  “so  as  to  be  completely  out  of  what 
was  considered  to  be  the  radiological  environment.”  He 
testified  that  all  ships,  except  for  two  scheduled  to  be  in 
the  contamination  area,  were  located  upwind  and  that  no 
ship  was  exposed  to  fallout.  (The  U.S.S.  Curtiss  was  not 
one  of  the  ships  in  the  contamination  area.)  He  testified 
that  the  U.S.S.  Wright ,  a  recovery  vessel,  was  located  closer 
to  the  detonation  site  than  was  the  Curtiss ,  that  it  did  not 
record  any  radiation  above  the  normal  background  level 
during  the  test  and  that  the  Curtiss  did  not  enter  the 
recovery  area.  In  his  opinion,  he  testified,  it  was  virtually 
impossible  for  Greenberg  to  have  been  exposed  to  radi¬ 
ation. 

He  testified  that  the  Project  2.7  report’s  prime 
objective  was  to  gather  data  so  that  in  the  future  a  fleet  at 
sea  might  possibly  know  what  to  expect  if  it  were  attacked 
with  nuclear  weapons.  He  said  that  this  report  was  not 
concerned  with  fleet  maneuvers  during  Operation  Wigwam, 
and  that  the  report  had  nothing  to  do  with  the  potential  or 
actual  exposure  of  personnel  who  were  involved  in 
Operation  Wigwam.  He  stated  further  that  during  Opera- 
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tion  Wigwam  no  personnel  were  exposed  to  the  radiation 
levels  discussed  in  Project  2.7  report  “because  the  whole 
nature  of  the  test  would  be  to  conduct  it  in  such  a  way 
that  there  would  not  be  this  type  of  exposure.” 

He  said,  too,  that  the  Project  0.17  report,  of  which  he 
was  the  co-author,  contained  a  summary  of  all  of  the 
interpretations  made  of  the  dosimetry  films  issued  during 
the  operation.  Out  of  7,103  operational  badges  that  were 
issued,  there  were  350  exposures.  (Exposure  occurred 
when  an  individual  was  exposed  to  more  than  100 
millirems  of  radiation.)  The  highest  exposure  was  425 
millirems,  with  the  average  exposure  being  132  millirems. 
Out  of  the  748  daily  badges  that  were  issued  there  were  74 
exposures,  with  the  average  exposure  equaling  159  milli¬ 
rems  and  the  maximum  exposure  being  350  millirems.  He 
again  restated  that  the  report  on  the  claimant’s  badge 
indicated  he  was  not  exposed  to  radiation.  Baietti  said  that 
the  acceptable  limit  for  radiation  exposure  during  Opera¬ 
tion  Wigwam  was  3,900  millirems  but  that  none  of  the 
personnel  came  close  to  this  limit.  He  testified  that 
everyone  is  exposed  to  a  certain  amount  of  radiation  every 
day  because  it  exists  naturally  in  the  environment.  He 
stated  that  this  is  referred  to  as  background  radiation  and 
measures  about  100  to  175  millirems  and  that  radiation- 
detection  devices  are  calibrated  to  detect  any  radiation 
greater  than  100  millirems.  As  a  point  of  reference  he 
noted  that  chest  X  rays  can  range  from  10  to  200 
millirems,  with  the  normal  range  being  100-200  millirems. 
He  stated  that  a  person  whose  badge  indicated  he  had  been 
exposed  to  more  than  100  millirems  of  radiation  received 
the  equivalent  of  a  chest  X  ray.  He  testified,  too,  that  the 
radiation  given  off  by  a  nuclear  bomb  prior  to  its 
detonation  would  not  be  capable  of  penetrating  a  piece  of 
paper  and  that  since  a  bomb  is  normally  encased  in  metal, 
personnel  handling  it  would  not  be  exposed  to  radiation. 

On  cross-examination,  when  asked  a  question  con- 
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cerning  whether  each  man  who  was  issued  a  badge  actually 
wore  it,  Baietti  said,  “whether  he  wore  a  badge  is 
something  I  cannot  attest  to.”  Later  he  said:  “The  only 
record  we  have  is  of  issuing  the  badges,  to  whom  they  were 
issued  and  who  they  were  received  from,”  and  that  exhibit 
No.  2,  the  document  which  recorded  the  deceased’s 
radiation  exposure,  indicated  to  him  that  Greenberg  was 
issued  a  badge  and  that  it  was  returned,  processed  and 
evaluated.  He  said,  too,  that  a  person  standing  near  the 
bomb  site  would  receive  a  lethal  dosage  of  radiation  and 
that  if  the  ships  were  deployed  as  ordered  “there  would  be 
no  way  they  would  receive  any  radiation.”  He  testified 
there  had  been  no  problem  because  of  winds  during 
Operation  Wigwam. 

The  respondent  introduced  the  ship’s  log  for  the 
U.S.S.  Curtiss  before  the  Commission.  It  showed  that  the 
bomb  was  detonated  at  1301  hours  on  May  14,  1955,  at 
which  time  the  Curtiss  was  11,540  yards  away  (over  6.5 
miles)  from  the  detonation  site.  It  also  showed  that  at 
1801  hours  on  May  15,  1955,  the  ship  departed  for  San 
Diego  and  arrived  there  on  the  morning  of  May  17,  1955. 

The  circuit  court,  in  reversing  and  setting  aside  the 
second  award,  found  that  the  Commission’s  decision  was 
contrary  to  the  manifest  weight  of  the  evidence.  The  court 
held,  too,  that  the  applicable  statutes  of  limitation  (see  Ill. 
Rev.  Stat.  1955,  ch.  48,  pars.  138.6  and  172.36)  barred  a 
claim  under  both  the  Workmen’s  Compensation  Act  and 
the  Workmen’s  Occupational  Diseases  Act  and  that  the 
claim  under  the  Workmen’s  Occupational  Diseases  Act  was 
barred  because  the  statute  has  no  extraterritorial  applica¬ 
bility.  Because  we  judge  that  the  decision  of  the  Commis¬ 
sion  in  favor  of  the  claimant  was  contrary  to  the  manifest 
weight  of  the  evidence,  we  need  not  consider  the  correct¬ 
ness  of  the  other  grounds  given  by  the  circuit  court  in 
reversing  the  Commission’s  decision. 

The  burden  is  upon  the  party  seeking  an  award  to 
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“prove  by  a  preponderance  of  credible  evidence  the 
elements  of  his  claim,  particularly  the  prerequisite  that  the 
injury  complained  of  arose  out  of  and  in  the  course  of  his 
employment.”  {Hannibal,  Inc .  v.  Industrial  Com .  (1967), 
38  Ill.  2d  473,  475.)  It  is  axiomatic  that  it  is  for  the 
Commission  to  determine  facts  and  draw  reasonable 
inferences  from  competent  evidence  in  the  record  {Oliver 
v.  Industrial  Com.  (1976),  65  Ill.  2d  228,  231),  but  when  a 
finding  of  the  Commission  is  contrary  to  the  manifest 
weight  of  the  evidence,  the  award  cannot  be  allowed  to 
stand  {Interstate  United  Corp.  v.  Industrial  Com.  (1976), 
65  Ill.  2d  434,  436). 

We  consider  the  claimant  failed  to  prove  the  elements 
of  her  claim.  There  was  not  even  sufficient  proof  that  Carl 
Greenberg  was  exposed  to  radiation  when  participating  in 
Operation  Wigwam.  The  testimony  of  Dr.  Harold  Schwartz 
that  he  could  have  been  exposed  to  radiation  is  not 
supported  by  the  record  and  was  contradicted  by  the 
positive  testimony  of  Albert  Baietti.  The  hypothetical 
question  put  to  Dr.  Schwartz  as  to  whether  the  deceased 
could  have  been  exposed  to  radiation  was  based  on 
assumptions  not  supported  by  the  record.  For  example, 
Dr.  Schwartz  was  told  to  assume  that  the  deceased  was 
aboard  a  ship  that  was  about  five  miles  from  the  site  of  the 
blast,  when  the  evidence  established  that  the  U.S.S.  Curtiss 
was  over  6.5  miles  away.  He  was  also  told  that  no  radiation 
monitoring  took  place  during  Operation  Wigwam,  when 
the  evidence  clearly  showed  that  extensive  monitoring  was 
conducted.  Significant,  too,  was  Dr.  Schwartz’s  admission 
that  if  Greenberg  was  upwind  at  the  time  of  the  blast  it 
would  make  a  substantial  difference  in  whether  he  was 
exposed  to  radiation  and  Baietti’s  uncontradicted  testi¬ 
mony  that  the  Curtiss  was  deployed  upwind  “so  as  to  be 
completely  out  of  what  was  considered  to  be  the  radio¬ 
logical  environment.” 

The  record  shows  that  the  Project  0.17  report  was  the 
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report  that  dealt  with  the  possible  exposure  to  radiation  of 
personnel,  and  that  the  Project  2.7  report,  relied  upon  by 
Dr.  Schwartz,  was  not  concerned  with  this  question.  The 
Project  0.17  report  described  both  the  radiation¬ 
monitoring  system  used  and  the  extensive  safety  pre¬ 
cautions  taken  during  Operation  Wigwam.  The  report 
shows  that  the  U.S.S.  Wright,  which  was  closer  to  the 
detonation  site  than  the  Curtiss,  constantly  monitored  the 
air  and  water  for  possible  radiation  contamination  and  at 
no  time  recorded  anything  greater  than  normal  back¬ 
ground  radiation.  The  film  badge  issued  to  Carl  Greenberg 
was  also  evidence  that  he  was  not  exposed  to  radiation 
during  Operation  Wigwam. 

For  the  reasons  given,  the  judgment  of  the  circuit 
court  is  affirmed. 

Judgment  affirmed. 


(No.  49134.— Judgment  reversed;  award  reinstated.) 

SEARS,  ROEBUCK  AND  CO.,  Appellee,  v.  THE  INDUS¬ 
TRIAL  COMMISSION  et  al.— (Robert  Guthrie,  Appel¬ 
lant.) 

Opinion  filed  Oct.  5,  1977.—  Rehearing  denied  Nov.  23,  1977. 

1.  WORKMEN’S  COMPENSATION— the  evaluation  of  witness 
credibility  is  for  the  Industrial  Commission.  The  credibility  of 
witnesses  is  for  the  Industrial  Commission  to  evaluate,  and  its 
determination  will  not  be  disturbed  unless  contrary  to  the  manifest 
weight  of  the  evidence.  (P.  251.) 
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2.  WORKMEN’S  COMPENSATION-^/*^  conflicting  testi¬ 
mony  as  to  a  prior  history  of  shoulder  dislocations  will  not  defeat  an 
award  for  loss  of  use  of  an  arm.  An  award  for  20%  loss  of  use  of  the 
left  arm  as  a  result  of  an  accident  causing  the  25 -year-old  claimant  to 
be  pinned  against  a  wall  and  hospitalized  after  a  washing  machine  he 
was  delivering  accidentally  tilted  is  not  contrary  to  the  manifest 
weight  of  the  evidence  even  though  the  orthopedic  surgeon  who 
recommended  the  operation  on  claimant’s  left  shoulder  testified  that 
the  ailment  predated  the  accident  and  that  the  patient  gave  a  history 
of  previous  dislocations  in  both  shoulders,  where  the  surgeon  also 
testified  that  the  accident  could  have  aggravated  the  preexisting 
condition  and  where  the  claimant  denied  any  history  of  prior 
dislocations  of  the  left  shoulder  or  making  any  statements  to  that 
effect.  (Pp.  248-51.) 

GOLDENHERSH  and  DOOLEY,  JJ.,  took  no  part. 

Appeal  from  the  Circuit  Court  of  Vermilion  County, 
the  Hon.  Frank  J.  Meyer,  Judge,  presiding. 

Moore  8c  Nelson,  of  Hoopeston  (William  E.  Nelson,  of 
counsel),  for  appellant. 

Rooks,  Pitts,  Fullagar  8c  Poust,  of  Chicago  (Daniel  P. 
Socha  and  William  M.  Stevens,  of  counsel),  for  appellee. 

MR.  JUSTICE  UNDERWOOD  delivered  the  opinion 
of  the  court: 

On  January  14,  1974,  the  25-year-old  claimant, 

Robert  Guthrie,  was  employed  by  Sears,  Roebuck  and  Co. 
He  testified  he  was  sent  on  a  service  call  to  install  a  new 
washing  machine.  While  claimant  was  tilting  the  machine 
the  customer’s  dog  ran  under  the  machine  and  jumped  on 
Guthrie,  causing  the  machine  to  fall  backwards  and  pin 
him  against  the  wall.  Claimant  experienced  considerable 
pain,  called  his  employer  and  was  taken  to  the  hospital  by 
a  fellow  employee,  where  his  shoulder  was  X-rayed.  He 
then  went  to  the  office  of  Dr.  Harding,  the  company’s 
doctor.  Claimant  was  there  examined  and  told  to  do  no 
heavy  lifting.  He  was  thereafter  taken  back  to  the  shop, 
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where  he  told  his  boss  he  wanted  to  see  his  own  doctor. 
Claimant  saw  Dr.  Andracki,  who  had  taken  care  of  him  at 
least  since  high  school,  the  following  day  and  was  given  an 
injection  in  the  left  shoulder,  his  left  arm  was  placed  in  a 
sling,  and  he  was  referred  to  Dr.  Mehta,  a  certified 
orthopedic  surgeon.  Claimant,  still  experiencing  pain,  saw 
Dr.  Mehta  about  a  week  later,  having  returned  to  light 
work  in  the  meantime.  Dr.  Mehta  secured  a  history  from 
claimant,  took  X  rays  and  recommended  surgery,  which 
was  scheduled  for  February  12,  to  repair  the  ligaments  and 
muscles  in  the  left  shoulder.  He  was  released  from  the 
hospital  February  14,  seen  by  Dr.  Mehta  six  or  seven  times 
thereafter  and  told  by  him  on  May  10  that  he  could  return 
to  regular  work  May  13. 

A  subsequent  hearing  on  his  application  for  compensa¬ 
tion  under  the  Workmen’s  Compensation  Act  (Ill.  Rev. 
Stat.  1973,  ch.  48,  par.  138.1  et  seq.)  resulted  in  an  award 
by  an  arbitrator  of  $105.50  per  week  for  16  5/7  weeks  of 
temporary  total  incapacity  and  $83.20  per  week  for  47 
weeks  for  a  20%  permanent  loss  of  use  of  the  left  arm. 
That  award  was  affirmed  by  the  Industrial  Commission, 
but  reversed  by  the  circuit  court  of  Vermilion  County, 
which  found  the  award  “contrary  to  law  as  there  is  no 
objective  evidence  that  the  employee’s  pre-existing  condi¬ 
tion  was  aggravated  or  made  worse  by  the  accident  at 
work.”  Claimant  has  appealed  directly  here.  58  Ill.  2d  R. 
302(a)(2). 

The  employer  maintains  here  as  it  did  in  the  trial 
court  and  before  the  Commission  that  the  condition  for 
which  surgery  was  performed  had  existed  for  some  time 
prior  to  the  accident,  and  that  there  is  no  objective 
evidence  that  the  preexisting  condition  was  aggravated  by 
the  accident.  Our  attention  is  directed  to  section  8(b)(7) 
of  the  Act,  which  provides: 

“7.  All  compensation  payments  ***  are  defined  to 

be  for  accidental  injuries  and  only  such  accident  injuries 
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as  are  proven  by  competent  evidence,  of  which  there  are 
or  have  been  objective  conditions  or  symptoms  proven, 
not  within  the  physical  or  mental  control  of  the  injured 
employee  himself.”  (Ill.  Rev.  Stat.  1973,  ch.  48,  par. 
138.8.) 

The  requirement  of  proof  of  objective  conditions  or 
symptoms  was  eliminated  in  1975,  but  was  in  effect  at  the 
time  of  claimant’s  alleged  injury. 

Claimant  testified  he  had  experienced  a  number  of 
dislocations  of  his  right  shoulder  during  and  since  his  high 
school  days  when  he  played  football.  He  stated  he  could 
not  remember  any  similar  difficulty  with  the  left  shoulder, 
and  did  not  believe  that  he  had  ever  had  treatment  for  that 
shoulder  prior  to  the  January  14  incident.  He  denied 
telling  Dr.  Mehta  that  he  had  prior  difficulties  with  both 
shoulders.  Neither  Dr.  Harding  nor  Dr.  Andracki  was  called 
to  testify.  Dr.  Mehta  testified  that  he  first  saw  claimant  on 
January  22,  at  which  time  the  doctor  took  a  history  from 
him.  That  history,  according  to  the  doctor,  included 
statements  by  claimant  that  he  had  experienced  trouble 
with  both  shoulders,  including  previous  dislocations.  Dr. 
Mehta  testified  his  diagnosis  was  that  claimant  was 
suffering  “from  a  recurrent  dislocation  of  both  shoulders.” 

Dr.  Mehta  last  saw  claimant  in  November  subsequent 
to  the  surgery.  Examination  then  revealed  “abduction  was 
full,  some  pain  present  at  the  extreme  of  motion.  External 
rotation  was  restricted  by  twenty  degrees,  but  internal 
rotation  was  full.  Some  pain  present  at  the  extremes  of 
motion.  ***”  The  doctor  was  of  the  opinion  that  this 
condition  was  permanent.  He  testified,  in  response  to  a 
hypothetical  question,  that  he  could  not  say  the  injury 
caused  the  ill-being  because  the  condition  predated  the 
injury.  However,  he  also  testified  that  the  January  14 
injury  could  have  aggravated  the  preexisting  condition.  On 
cross-examination  he  stated  he  would  have  recommended 
the  surgery  had  he  seen  claimant  prior  to  January  14 
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because  it  was  needed  to  repair  the  problem  claimant  said 
he  experienced  previously.  He  further  stated  that  there  was 
no  objective  evidence  of  aggravation  and  that  his  opinion 
that  the  injury  could  have  aggravated  the  condition  was 
predicated  on  claimant’s  statements  to  him. 

The  real  controversy  here  is  not  as  to  whether 
claimant’s  left  shoulder  was  injured— rather,  it  is  as  to  the 
source  of  that  injury.  The  testimony  regarding  that  source 
was  in  conflict,  thus  posing  a  question  of  credibility.  We 
have  consistently  held  that  the  credibility  of  the  witnesses 
is  for  the  Commission  to  evaluate,  and  its  determination 
will  not  be  disturbed  unless  contrary  to  the  manifest 
weight  of  the  evidence.  [Atlantic  &  Pacific  Tea  Co.  v. 
Industrial  Com.  (1977),  67  Ill.  2d  137,  142;  Perry  v. 
Industrial  Com.  (1977),  66  Ill.  2d  418,  422;  Santiago  v. 
Industrial  Com.  (1977),  66  Ill.  2d  356,  359.)  While  we 
might  not  have  reached  the  same  conclusion  as  did  the 
Commission,  we  are  of  the  opinion  that  the  Commission’s 
determination  cannot  be  said  to  be  contrary  to  the 
manifest  weight  of  the  evidence. 

The  judgment  of  the  circuit  court  of  Vermilion 
County  is  accordingly  reversed,  and  the  award  of  the 
Commission  is  reinstated. 

Judgment  reversed; 
award  reinstated. 

GOLDENHERSH  and  DOOLEY,  JJ.,  took  no  part  in 
the  consideration  or  decision  of  this  case. 
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(No.  48675.— Reversed  and  remanded.) 

THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS,  Appellant, 

v.  ELMO  GILBERT,  Appellee. 

Opinion  filed  Sept.  20,  1977.— Rehearing  denied  Nov.  23,  1977. 

1.  CRIMINAL  LAW-an  objection  not  raised  at  a  trial  or 
included  in  a  motion  for  a  new  trial  is  ordinarily  waived  on  appeal. 
An  issue  is  ordinarily  waived  on  appeal  where  the  defendant  fails  to 
object  to  the  matter  at  trial  and  omits  any  reference  to  the  alleged 
error  in  his  written  motion  for  a  new  trial,  since  compliance  with 
this  rule  gives  the  trial  judge  an  opportunity  to  clarify  the  matter  for 
the  record.  (P.  258.) 

2.  CRIMINAL  LAW— the  supreme  court  may  determine  an 
issue  that  might  be  considered  waived  where  it  is  the  basis  of  an 
appellate  court  opinion.  Where  an  evidentiary  issue  would  ordinarily 
be  considered  waived  because  not  raised  by  the  defendant  at  trial 
and  not  included  in  his  written  motion  for  a  new  trial,  the  supreme 
court  may  nevertheless  determine  the  matter  where  the  issue  is  the 
focal  point  of  the  appellate  court  opinion  and  the  sole  basis  for  the 
allowed  petition  for  leave  to  appeal.  (P.  258.) 

3.  EVIDENCE— the  presumption  that  a  trial  court  considers 
only  competent  evidence  in  reaching  a  verdict  may  be  rebutted  by 
an  affirmative  showing  in  the  record.  While  it  is  presumed  in  a  bench 
trial  that  the  trial  judge  has  considered  only  competent  evidence  in 
reaching  his  verdict,  this  presumption  may  be  rebutted  where  the 
record  affirmatively  shows  the  contrary.  (Pp.  258-59.) 

4.  EVIDENCE— a  trial  court  may  not  conduct  experi¬ 
ments  or  investigations  that  consider  evidence  not  properly  intro¬ 
duced  at  trial.  It  is  improper  for  the  trier  of  fact  to  conduct 
experiments  or  private  investigations  which  have  the  effect  of 
producing  evidence  that  has  not  been  properly  introduced  at  trial. 
(P.  259.) 

5.  CRIMINAL  LAW—  when  a  trial  judge’s  in-chambers  examina¬ 
tion  of  a  gun  alleged  to  have  accidentally  killed  the  victim  is  not 
shown  to  be  improper.  A  trial  judge’s  in-chambers  examination  of  a 
shotgun  that  has  been  introduced  in  evidence  is  not  shown  to  be 
improper  where  a  murder  defendant  claims  the  shooting  occurred 
accidentally  after  he  grabbed  the  victim’s  arm  and  the  shotgun  that 
she  was  carrying  hit  the  wall  and  went  off,  and  where  the  evidence 
shows  she  died  of  shotgun  pellets  that  entered  her  back  at  a 
45 -degree  upward  angle  below  her  shoulder  blade,  and  where  the 
judge,  in  announcing  his  verdict  of  guilty  states  that  he  finds  it 
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“implausible  and  therefore  unbelievable”  that  the  accident  occurred 
as  described  by  the  defendant,  since  such  a  record  fails  to  show  that 
the  gun’s  mechanical  operation  had  any  bearing  on  the  decision  or 
that  an  improper  test  of  the  gun  was  conducted  in  chambers. 
(Pp.  253-60.) 

Appellate  citation:  38  Ill.  App.  3d  816. 

I 

Appeal  from  the  Appellate  Court  for  the  First 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  County,  the  Hon.  Fred  G.  Suria,  Jr.,  Judge, 
presiding. 

William  H.  Wise,  of  Chicago,  for  appellant. 

William  J.  Scott,  Attorney  General,  of  Springfield,  and 
Bernard  Carey,  State’s  Attorney,  of  Chicago  (James  B. 
Zagel  and  Jayne  A.  Carr,  Assistant  Attorneys  General,  of 
Chicago,  and  Laurence  J.  Bolon,  Michael  E.  Shabat,  and 
Mary  C.  Martin,  Assistant  State’s  Attorneys,  of  counsel), 
for  the  People. 

MR.  JUSTICE  UNDERWOOD  delivered  the  opinion 
of  the  court: 

In  a  bench  trial  in  the  circuit  court  of  Cook  County, 
the  defendant,  Elmo  Gilbert,  was  found  guilty  of  murder 
and  sentenced  to  a  term  of  15  to  30  years  in  the 
penitentiary.  The  appellate  court  reversed  and  remanded 
for  a  new  trial  on  the  ground  that  the  trial  judge  had 
conducted  an  improper  experiment  in  chambers  with  a 
shotgun  which  had  been  admitted  in  evidence.  (38  Ill. 
App.  3d  816.)  We  allowed  the  People’s  petition  for  leave 
to  appeal. 

At  approximately  3:30  a.m.  on  December  3,  1972, 
Chicago  police  officer  Everett  Gully  and  his  partner  were 
on  routine  patrol  when  they  were  stopped  by  a  Mr.  Shores, 
who  told  them  that  a  lady  had  been  shot  in  the  apartment 
building  at  4639  South  Langley  Street.  The  officers  went 
to  that  address,  entered  the  building  and  saw  the  defen¬ 
dant  bending  over  a  woman,  later  identified  as  Elizabeth 
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Samuels,  who  was  lying  in  a  pool  of  blood  on  the  hallway 
floor  just  outside  the  apartment  in  which  she  and 
defendant  lived.  Defendant,  who  had  wet  blood  stains  on 
his  pants  and  shoes,  attempted  to  lift  her  up  with  both 
hands,  but  then  put  her  back  down.  The  woman  had  a 
wound  in  her  back  near  the  right  shoulder  blade  and 
appeared  to  be  dead.  When  Officer  Gully  asked  what  had 
happened,  the  defendant  responded  that  he  had  been  in 
the  bedroom  of  their  apartment  when  the  deceased  came 
home;  she  said  she  was  hungry  and  was  going  to  the 
kitchen  to  fix  some  food;  as  she  left  the  room,  he  went  to 
the  record  player  in  the  living  room  to  change  the  record; 
he  then  heard  a  noise  that  sounded  like  “wham.” 
Defendant  made  no  further  statement  at  that  time. 

Officer  Gully  then  followed  a  trail  of  blood  leading 
from  the  woman’s  body  into  the  apartment  through  a 
small  living  room  and  bedroom  and  down  an  interior 
hallway  where  a  shotgun  and  a  gun  case  were  found  on  the 
floor.  Blood  was  also  discovered  in  a  back  bedroom  near 
the  kitchen.  No  one  else  was  present  in  the  apartment  or  in 
the  outside  hallway. 

There  was  testimony  that  the  gun  was  a  .20-gauge 
single-shot  shotgun  with  black  friction  tape  wrapped 
around  the  butt.  There  was  one  spent  shell  in  the  chamber 
at  the  time  it  was  recovered  from  the  kitchen  floor. 
Measurements  of  the  gun  indicated  that  the  barrel  was  26 
inches  in  length  and  the  distance  from  the  end  of  the 
barrel  to  the  trigger  was  28  inches.  There  was  further 
testimony  that  the  gun  did  not  have  a  hair  trigger. 

A  police  homicide  investigator  testified  that  when  he 
arrived  at  the  scene,  he  found  the  deceased  lying  on  her 
back  in  the  hallway  immediately  outside  the  apartment 
door.  He  observed  wet  blood  in  various  rooms  of  the 
apartment  and  the  existence  of  what  appeared  to  be  drag 
marks  through  the  blood.  An  examination  of  the  apart¬ 
ment  indicated  that  the  rear  door  was  bolted  shut,  the 
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windows  were  secure,  and  there  were  neither  signs  of 
forcible  entry  nor  any  indication  of  a  struggle  in  the 
apartment.  After  interviewing  Leola  Sutton,  who  lived  in 
an  upstairs  apartment,  the  investigator  returned  to  the 
police  station,  where  he  advised  the  defendant  of  his  rights 
and  conducted  an  interview.  When  the  defendant  was 
asked  about  the  incident,  he  gave  substantially  the  same 
statement  he  had  previously  given  to  Officer  Gully  but 
added  that  he  thought  the  deceased  might  have  committed 
suicide.  In  response  to  a  specific  question,  the  defendant 
also  stated  that  he  and  the  victim  were  alone  in  the 
apartment  at  the  time  of  the  shooting. 

A  pathologist  who  performed  an  autopsy  on  the  body 
of  Elizabeth  Samuels  testified  that  the  victim  was  5  feet  5 
inches  tall  and  slightly  obese.  In  his  opinion,  the  cause  of 
death  was  a  shotgun  wound  in  the  back  below  the  lower 
angle  of  the  right  shoulder  blade.  Shotgun  pellets  had 
entered  her  body  at  an  upward  angle  of  45  degrees.  In  view 
of  these  facts  he  was  of  the  opinion  that  it  was  “very,  very 
unlikely”  that  the  wound  had  been  self-inflicted.  He 
further  testified  that  the  deceased  was  under  the  influence 
of  alcohol  at  the  time  of  her  death.  A  police  mobile  unit 
technician  also  testified  that,  other  than  the  apparent 
gunshot  wounds,  he  did  not  notice  any  cuts,  bruises, 
scratches,  lacerations  or  other  wounds  on  the  body. 

Leola  Sutton  testified  that  she  lived  in  a  second-floor 
apartment  in  the  same  building  in  which  the  defendant  and 
the  deceased  resided.  On  the  night  in  question,  decedent 
came  up  to  her  apartment  at  about  9  p.m.  About  15  or  20 
minutes  later,  the  defendant  came  up  and  asked  if  she  was 
there.  The  witness  told  him  yes,  and  the  decedent  then  got 
up  and  went  into  the  washroom.  The  defendant  stood  at 
the  door  for  a  few  minutes,  but  then  left  and  went  back 
downstairs.  Shortly  thereafter,  decedent  left  the  Sutton 
apartment  by  the  back  door.  The  defendant  returned  twice 
more  to  the  Sutton  apartment  that  night  looking  for 
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decedent  and  was  told  that  she  had  left  by  the  back  door. 
During  one  of  the  latter  two  visits  the  defendant  became 
involved  in  an  altercation  with  Leola  Sutton’s  son-in-law. 
At  that  time,  the  witness  noticed  that  the  defendant  kept 
his  “leg  sticking  straight  out,”  and  she  saw  something 
black  at  his  waistline  from  which  she  concluded  that  he 
may  have  had  a  shotgun  in  his  pants  leg. 

Testifying  in  his  own  behalf,  the  defendant  stated  that 
he  was  alone  in  the  apartment  when  he  went  to  bed 
between  9  p.m.  and  midnight.  Sometime  after  midnight  he 
woke  up  and  went  to  the  living  room  to  reject  a  record 
which  had  been  playing  on  the  phonograph.  After  doing 
so,  he  came  back  through  the  apartment  to  the  kitchen 
and  saw  Elizabeth  Samuels  come  “staggering  out  of  the 
back  room  with  a  shotgun  in  her  arms.”  The  defendant 
demonstrated  to  the  court  how  she  was  holding  the  gun  in 
her  right  hand  with  her  hand  and  the  shotgun  extended 
downward  in  the  manner  a  hunter  would  carry  a  gun  while 
walking.  When  he  asked  her  what  she  was  doing  with  the 
gun,  she  did  not  say  anything,  but  instead  turned  around 
and  started  to  walk  away  from  him  through  the  doorway 
to  the  back  bedroom.  The  defendant  grabbed  the  stock  of 
the  gun,  and  she  hit  back  at  him  with  her  elbow  causing 
the  barrel  of  the  gun  to  hit  the  door  and  the  stock  to  strike 
the  refrigerator  on  an  angle.  The  gun  discharged  a  single 
shot  which  hit  the  deceased.  Defendant  “grabbed  her  and 
sat  her  down”  and  then  put  on  his  clothes  and  went  to  the 
corner  to  try  to  find  the  police.  Failing  to  find  a 
policeman,  he  double-parked  his  car  in  front  of  the 
apartment  and  went  back  inside,  where  he  attempted  to 
pick  her  up  for  the  purpose  of  taking  her  to  the  hospital. 
When  he  was  unable  to  move  her  outside,  he  returned  to 
the  street,  where  he  saw  Mr.  Shores  and  told  him  there  had 
been  an  accident  and  that  he  needed  some  help  in  getting 
the  victim  to  the  hospital.  Mr.  Shores  said  he  could  not 
help  but  agreed  to  get  the  police. 
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The  defendant  explained  that  the  reason  he  had  made 
statements  to  the  police  which  were  inconsistent  with  his 
testimony  at  trial  was  that  he  was  scared  because  seven  or 
eight  and  maybe  as  many  as  10  policemen  were  standing 
over  him  hollering  and  calling  him  a  murderer.  On 
cross-examination,  however,  he  stated  that  only  one 
policeman  was  present  at  the  time  he  gave  the  statement  at 
the  police  station  and  that  there  were  not  seven  or  eight 
policemen  standing  over  him.  On  cross-examination  the 
defendant  also  testified  that  he  had  gone  up  to  Leola 
Sutton’s  apartment  only  once  on  the  night  in  question  and 
did  not  take  a  gun  with  him. 

During  closing  argument  there  was  some  discussion  as 
to  whether  the  gun  could  fire  without  being  cocked.  The 
prosecutor  also  argued  as  follows: 

“Consider  also,  Judge,  the  defendant’s  testimony 
here  just  a  few  minutes  ago  was  Mrs.  Samuels  was  carrying 
the  gun  like  this  (indicating),  her  hand  on  the  bottom  of 
the  barrel,  that  he  pulled  the  gun  from  the  stock— not  by 
the  trigger,  but  in  the  back  by  the  stock  and  that  while  he 
was  holding  this  gun  like  this  (indicating)  it  hit  up  against 
the  wall  and  went  off  into  her  back— it  just  couldn’t  have 
happened  that  way.” 

Following  closing  argument,  the  judge  declared  a  recess  to 
review  the  evidence,  stating:  “If  I  may  have  the  weapon, 
gentlemen,  that  is  the  only  other  item  of  evidence  I  will 
need.”  Following  a  short  recess,  the  court  announced  its 
decision  as  follows: 

“Gentlemen,  the  Court  has  reviewed  the  evidence  for 
the  purpose  of  my  finding. 

I  would  state  for  the  record  I  can  understand  the 
reason  for  Elmo  Gilbert,  or  anyone  in  his  stead  for  giving 
the  reasons  given  to  the  police  immediately  after  the 
incident,  for  giving  or  saying  a  story  which  is  now 
contrary  to  that  which  he  now  states.  The  essence 
therefore  of  this  case  is  really  in  total  boils  down  to  the 
statements  of  the  defendant  himself,  Elmo  Gilbert,  when 
he  took  the  stand. 
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I  have  examined  the  weapon  in  question  and  whether 
the  fact  it  was  cocked  or  not  cocked  in  the  manner  and 
shape  in  which  the  defendant  Elmo  Gilbert  described  the 
accident  as  happening  which  is  his  interpretation  and 
version  of  this  incident,  I  find  it  implausible  and  therefore 
unbelievable  that  it  occurred  in  the  manner  and  form  in 
which  you  describe  it,  Mr.  Gilbert. 

Accordingly,  therefore,  I  would  find  that  you  are 
guilty  as  charged  to  the  crime  of  murder  and  I  would  so 
find  you  guilty  therefor.” 

The  appellate  court  reversed  and  remanded  for  a  new 
trial  on  the  grounds  “that  the  shotgun  itself  could  not  have 
assisted  the  trial  judge  in  reaching  his  conclusion”  and  that 
“[i]  t  was  only  by  testing  or  other  experimentation  that  he 
concluded  the  gun  did  not  discharge  readily.”  (38  Ill.  App. 
3d  816,  821.)  It  was  the  court’s  view  that  the  trial  judge 
had  improperly  relied  upon  his  private  testing  of  the  gun 
and  that  his  comments  rebutted  the  presumption  that  only 
competent  evidence  was  considered. 

The  State  urges  the  defendant  waived  the  issue  by 
failing  to  object  at  the  time  and  by  omitting  any  reference 
to  the  alleged  error  in  his  written  motion  for  a  new  trial. 
This  case  effectively  demonstrates  the  reason  for  the  rule 
requiring  an  objection  at  trial  and  inclusion  in  the 
post-trial  motion.  Had  defendant  complied  with  either,  an 
opportunity  would  have  been  afforded  the  trial  judge  to 
clarify  on  the  record  the  precise  scope  of  his  examination 
of  the  gun.  Since  defendant  did  neither,  we  would 
ordinarily  hold  the  question  waived.  ( People  v.  Pickett 
(1973),  54  Ill.  2d  280,  282.)  However,  because  that  issue  is 
the  focal  point  of  the  appellate  court  opinion  and  the  sole 
basis  for  the  allowed  petition  for  leave  to  appeal,  we 
consider  it. 

In  a  bench  trial  it  is  presumed  that  the  trial  judge  has 
considered  only  competent  evidence  in  reaching  his  ver¬ 
dict.  {People  v.  Harris  (1974),  57  Ill.  2d  228,  231  \People 
v.  Pelegri  (1968),  39  El.  2d  568,  57 5;  People  v.  Robinson 
(1964),  30  Ill.  2d  437,  439.)  While  this  presumption  may 
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be  rebutted  where  the  record  affirmatively  shows  the 
contrary  ( People  v.  Wallenberg  (1962),  24  Ill.  2d  350; 
People  v.  Grodkiewicz  (1959),  16  Ill.  2d  192),  we  are  of 
the  opinion  that  the  record  before  us  does  not  contain 
such  a  contrary  showing. 

The  rule  in  Illinois  and  other  jurisdictions  is  that  it  is 
improper  for  the  trier  of  fact  to  conduct  experiments  or 
private  investigations  which  have  the  effect  of  producing 
evidence  which  was  not  introduced  at  trial.  ( E.g .,  Harris; 
Wallenberg;  People  v.  Thunberg  (1952),  412  Ill.  565; 
People  v.  Rivers  (1951),  410  Ill.  410 \  People  v.  McMiller 
(1951),  410  Ill.  338;  People  v.  Cooper  (1947),  398  Ill. 
468;  Annot.,  95  A.L.R.2d  351  (1964);  75  Am.  Jur.  2d 
Trial  sec.  991  (1974);  58  Am.  Jur.  2d  New  Trial  sec.  93 
(1971).)  In  Wallenberg ,  the  defendant’s  alibi  included  a 
statement  that  there  were  no  gas  stations  on  a  certain  road. 
In  commenting  on  the  testimony,  the  trial  judge  stated 
that  he  knew  from  his  own  private  knowledge  that  there 
were  gas  stations  on  the  road  in  question.  The  conviction 
was  reversed  on  the  ground  that  the  trial  court  had  relied 
on  private  knowledge  rather  than  facts  in  evidence.  In 
Thunberg ,  the  trial  court  read  a  confession  not  in  evidence 
and  conducted  a  private  interview  of  the  prosecuting 
witness  and  her  parents.  Likewise  in  Rivers,  the  trial 
court’s  recorded  statements  clearly  indicated  that  he  had 
considered  matters  dehors  the  record.  The  trial  judge  in 
McMiller  specifically  referred  to  the  fact  that  he  had  made 
a  private  investigation  to  find  out  personal  information 
about  the  defendant.  In  Cooper,  the  record  showed  that 
the  trial  judge  had  not  only  explored  the  background  of 
certain  of  the  defendant’s  character  witnesses  by  reference 
to  other  cases  in  which  he  had  seen  and  heard  them  testify 
but  that  he  had  also  conducted  a  private  view  of  the  scene 
of  the  crime.  While  it  is  apparent  that  in  the  foregoing 
cases  the  record  affirmatively  established  that  the  trier  of 
fact  had  considered  matters  not  properly  in  evidence,  that 
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is  not  true  here. 

We  do  not  agree  that  the  shotgun  itself  could  not  have 
assisted  the  court  in  reaching  its  decision  or  that  the  trial 
judge’s  remarks  show  that  he  conducted  an  improper  test 
or  experiment  with  the  gun.  In  view  of  the  defendant’s 
demonstration  of  the  manner  in  which  the  gun  was 
handled  during  the  shooting  incident,  we  believe  that 
examination  of  the  gun  itself  could  properly  assist  the 
judge  during  his  deliberation.  We  also  note  that  there  was 
no  evidence  during  trial  as  to  whether  the  gun  had  to  be 
cocked  for  it  to  fire  but  that  this  matter  was  nevertheless 
brought  up  by  counsel  in  closing  argument.  In  this 
context,  it  appears  that  the  remarks  of  the  trial  judge 
regarding  the  gun  were  intended  to  make  it  clear  that  the 
gun’s  mechanical  operation  had  no  bearing  upon  his 
decision.  In  other  words,  that  irrespective  of  the  mechani¬ 
cal  functioning  of  the  gun,  he  did  not  believe  that  the 
shooting  could  have  occurred  in  the  manner  described  by 
the  defendant  in  view  of  the  totality  of  the  evidence, 
including  the  manner  in  which  the  gun  was  being  carried 
by  the  deceased,  the  length  and  other  physical  characteris¬ 
tics  of  the  gun  and  the  angle  and  location  of  the  wound. 

At  most,  the  trial  judge’s  remarks  can  properly  be 
construed  as  indicating  only  that  he  may  have  examined 
the  gun  both  in  a  cocked  and  uncocked  condition.  We  do 
not  find  this  to  be  objectionable.  Additionally,  we  note 
that  the  defendant  does  not  suggest  in  what  manner  the 
gun  was  tested  by  the  trial  judge  but  instead  speculates 
that  there  must  have  been  some  impermissible  experiment. 
We  will  not  indulge  in  such  speculation  or  presumption  of 
impropriety  on  the  part  of  the  trial  judge.  We  conclude 
that  there  is  nothing  in  the  record  to  rebut  the  presump¬ 
tion  that  the  trial  judge  considered  only  competent 
evidence  in  reaching  his  verdict. 

The  sole  issue  briefed  and  argued  on  this  appeal  is 
whether  the  record  established  that  the  trial  judge  had 
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conducted  an  improper  test  of  the  gun.  The  defendant 
raised  other  issues  in  his  appeal  to  the  appellate  court 
which  that  court  did  not  deem  it  necessary  to  fully 
consider  in  view  of  its  holding.  We  therefore  remand  the 
cause  to  the  appellate  court  for  consideration  of  those 
other  issues. 

Accordingly,  the  judgment  of  the  appellate  court  is 
reversed  and  the  cause  is  remanded  to  that  court  for 
consideration  of  the  remaining  issues. 

Reversed  and  remanded. 


(Nos.  48829,  49383  cons.— Judgments  affirmed.) 

THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS,  Appellee, 
v.  DOUGLAS  STACEY,  Appellant.-THE  PEOPLE 
OF  THE  STATE  OF  ILLINOIS,  Appellee,  v. 
RUSSELL  BRYANT,  Appellant. 

Opinion  filed  Oct.  5,  1977.— Rehearing  denied  Nov.  23,  1977. 

1.  CRIMINAL  LAW— a  challenge  to  the  voluntariness  of  a 
guilty  plea  should  be  addressed  first  to  the  trial  court— Rule  604(d). 
Challenges  to  the  voluntariness  of  a  guilty  plea  should  be  addressed 
in  the  first  instance  to  the  trial  court,  as  required  by  Supreme  Court 
Rule  604(d),  since  such  challenges  involve  evidence  by  the  parties  to 
a  negotiated  plea.  (P.  265.) 

2.  CRIMINAL  LAW— the  requirement  that  a  defendant  con¬ 
victed  on  a  guilty  plea  must  file  a  motion  to  withdraw  that  plea  prior 
to  appealing  his  sentence  does  not  deny  equal  protection.  Supreme 
Court  Rule  604(d)  provides  that  a  defendant  convicted  on  a  plea  of 
guilty  must  file  a  timely  motion  in  the  trial  court  to  withdraw  his 
plea  and  vacate  the  judgment  prior  to  appealing  the  sentence 
imposed,  and  equal  protection  of  the  laws  is  not  denied  merely 
because  this  requirement  is  not  imposed  upon  defendants  found 
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guilty  at  trial,  since  a  rational  basis  for  this  distinction  exists  by 
reason  of  the  fact  that  a  defendant  who  voluntarily  pleads  guilty 
without  any  representation  as  to  the  sentence  undertakes  to  accept 
whatever  sentence  the  trial  court  is  permitted  to  impose.  (Pp.  263- 
67.) 

3.  CRIMINAL  'LAW  —procedural  rules  are  binding  upon  crim¬ 
inal  defendants.  Procedural  rules  are  binding  upon  defendants  in 
criminal  cases.  (P.  267.) 

4.  CRIMINAL  LAW— a  post-trial  motion  in  a  jury  case  must  be 
timely  filed.  A  post-trial  motion  in  a  jury  case  must  be  timely  filed 
(Ill.  Rev.  Stat.  1975,  ch.  38,  par.  116  — 1(b)).  (P.  267.) 

5.  CRIMINAL  LAW—  a  notice  of  appeal  from  an  adverse 
judgment  must  be  timely  filed.  A  notice  of  appeal  from  an  adverse 
judgment  must  be  timely  filed  (Supreme  Court  Rule  606(b)). 
(P.  267.) 

GOLDENHERSH,  J.,  dissenting. 

Appellate  citation:  45  Ill.  App.  3d  428. 

No.  48829.— Appeal  from  the  Appellate  Court  for  the 
Fifth  District;  heard  in  that  court  on  appeal  from  the 
Circuit  Court  of  Williamson  County,  the  Hon.  William  K. 
Lewis,  Judge,  presiding. 

Michael  J.  Rosborough,  Deputy  Defender,  and  Ann 
Hilbert  Bland  ford  and  Randy  E.  Blue,  Assistant  Defenders, 
of  the  Office  of  the  State  Appellate  Defender,  of  Mt. 
Vernon,  for  appellant. 

William  J.  Scott,  Attorney  General,  of  Springfield 
(Donald  Mackay  and  Timothy  B.  Newitt,  Assistant  Attor¬ 
neys  General,  of  Chicago,  of  counsel),  for  the  People. 

No.  49383.— Appeal  from  the  Appellate  Court  for  the 
Fifth  District;  heard  in  that  court  on  appeal  from  the 
Circuit  Court  of  Franklin  County,  the  Hon.  Philip  B. 
Benefiel,  Judge,  presiding. 

Michael  J.  Rosborough,  Deputy  Defender,  and  Randy 
E.  Blue,  Assistant  Defender,  of  the  Office  of  the  State 
Appellate  Defender,  of  Mt.  Vernon,  for  appellant. 
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William  J.  Scott,  Attorney  General,  of  Springfield 
(Donald  B.  Mackay  and  Timothy  B.  Newitt,  Assistant 
Attorneys  General,  of  Chicago,  of  counsel),  for  the  People. 

MR.  JUSTICE  DOOLEY  delivered  the  opinion  of  the 
court: 

The  question  for  decision  is  whether  a  defendant, 
sentenced  on  a  plea  of  guilty,  who  wishes  to  appeal  only 
the  sentence  entered  thereon  must,  pursuant  to  Rule 
604(d)  (58  Ill.  2d  R.  604(d)),  file  a  motion  to  withdraw 
his  plea  and  vacate  the  judgment  entered  thereon  prior  to 
undertaking  an  appeal. 

These  consolidated  appeals  present  this  issue.  In  each 
case  the  appellate  court  dismissed  the  appeal.  We  granted 
leave  to  appeal  pursuant  to  Rule  315  (58  Ill.  2d  R.  315). 

In  cause  No.  48829,  defendant,  Douglas  Stacey,  on 
June  2,  1975,  pursuant  to  a  plea  agreement,  entered  a  plea 
of  guilty  to  the  offense  of  robbery.  He  had  originally  been 
indicted  for  armed  robbery.  On  August  26,  1975,  a 
sentence  was  imposed.  The  judge  advised  Stacey  in  open 
court  that  if  he  desired  to  appeal,  he  must  first  file  a 
motion  to  vacate  the  judgment  entered  on  the  plea  of 
guilty  within  30  days  of  that  date.  On  September  26, 
1975,  31  days  later,  Stacey  filed  a  letter  with  the  clerk  of 
the  circuit  court  expressing  his  desire  to  appeal.  On 
September  29,  1975,  34  days  after  the  judgment,  a  notice 
of  appeal  was  filed,  and  the  public  defender  was  appointed 
to  represent  Stacey.  At  no  time  was  any  motion  made  to 
either  withdraw  the  plea  or  to  vacate  the  judgment.  A 
motion  was  made  in  the  appellate  court  to  dismiss  the 
appeal  for  failure  to  comply  with  Rule  604(d),  and  it  was 
granted. 

In  cause  No.  49383,  defendant,  Russell  Bryant, 
entered  a  plea  of  guilty  on  July  28,  1975,  pursuant  to  an 
agreement  with  the  State  to  modify  certain  charges.  At  the 
time  of  sentencing  the  court  advised  Bryant  of  the 
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necessity  of  filing  a  motion  under  Rule  604(d)  to  vacate 
the  judgment  entered  on  the  plea  within  30  days.  On 
August  6,  1975,  Bryant  filed  a  motion  to  reduce  the 
sentence.  It  was  denied  on  August  25,  1975.  Bryant 
appealed  from  the  denial  of  this  motion.  That  appeal  was 
dismissed  for  failure  to  comply  with  Rule  604(d).  45  Ill. 
App.  3d  428. 

It  is  to  be  noted  that  in  the  case  of  Bryant  a  motion 
was  filed  to  reduce  or  modify  the  sentence  within  30  days, 
presumably  pursuant  to  section  5— 8— 1(d)  of  the  Unified 
Code  of  Corrections  (Ill.  Rev.  Stat.  1975,  ch.  38,  par. 
1005— 8—1  (d)).  Stacey  filed  no  such  motion.  This  fact, 
however,  does  not  alter  in  any  wise  the  two  cases. 

Supreme  Court  Rule  604(d)  provides: 

“Appeal  by  Defendant  from  a  Judgment  Entered 
upon  a  Plea  of  Guilty.  No  appeal  from  a  judgment  entered 
upon  a  plea  of  guilty  shall  be  taken  unless  the  defendant, 
within  30  days  of  the  date  on  which  sentence  is  imposed, 
files  in  the  trial  court  a  motion  to  withdraw  his  plea  of 
guilty  and  vacate  the  judgment.  The  motion  shall  be  in 
writing  and  shall  state  the  grounds  therefor.  When  the 
motion  is  based  on  facts  that  do  not  appear  of  record  it 
shall  be  supported  by  affidavit.  The  motion  shall  be 
presented  promptly  to  the  trial  judge  by  whom  the 
defendant  was  sentenced,  and  if  that  judge  is  then  not 
sitting  in  the  court  in  which  the  judgment  was  entered, 
then  to  the  chief  judge  of  the  circuit,  or  to  such  other 
judge  as  the  chief  judge  shall  designate.  ***”  58  Ill.  2d  R. 
604(d). 

In  People  v.  Frey  (1977),  67  Ill.  2d  77,  we  recently 
upheld  the  requirement  of  Rule  604(d)  that  a  defendant 
convicted  on  a  plea  of  guilty  must  first  file  a  timely 
motion  in  the  trial  court  to  withdraw  his  plea  as  a 
condition  to  appealing  his  conviction.  In  the  three  appeals 
considered  in  Frey  the  defendants’  claims  were  that  their 
pleas  of  guilty  were  coerced,  or  had  resulted  from 
inadequate  representation  by  appointed  counsel  or  from  a 
promise  by  the  prosecution  which  had  not  been  fulfilled. 
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Our  decision  in  Frey  was  premised  in  part  on  the 
thesis  that  challenges  to  the  voluntariness  of  a  guilty  plea 
should  be  addressed  in  the  first  instance  to  the  trial  court 
because  such  challenges  involve  evidence  by  the  parties  to 
a  negotiated  plea.  A  similar  procedure  is  followed  in  the 
Federal  courts  under  Rule  32(d)  of  the  Federal  Rules  of 
Criminal  Procedure.  (See  United  States  v.  Briscoe  (8th  Cir. 

1970) ,  428  F.2d  954,  956;  United  States  v.  Mims  (8th  Cir. 

1971) ,  440  F.2d  643.)  We  agree,  however,  that  Rule 
604(d)  is  unique  to  Illinois,  and  our  research  fails  to  show 
any  other  jurisdiction  with  a  rule  substantially  the  same. 

In  the  present  case  defendants  do  not  allege  that  their 
pleas  of  guilty  were  not  voluntarily  made;  they  do  not 
assert  that  the  prosecution  promised  to  recommend  a 
lesser  sentence  than  that  given;  they  do  not  assert  that 
their  sentences  exceeded  what  is  permissible  under  the 
applicable  provisions  of  the  Criminal  Code  of  1961  (Ill. 
Rev.  Stat.  1975,  ch.  38,  par.  1—1  et  seq.)\  and  they  do  not 
claim  that  the  trial  judge  misled  them  into  believing  that 
they  would  receive  a  lesser  sentence  than  that  which  was 
imposed. 

In  entering  into  the  plea  agreement,  the  defendants 
recognized  that  in  consideration  of  the  State’s  dismissal  or 
modification  of  charges,  they  would  plead  guilty  to  a 
certain  specific  charge  or  charges  and  accept  what  punish¬ 
ment  the  court  might  impose.  The  State  also  agreed  to  the 
dismissal  or  modification  of  charges.  It  was  a  bargain  into 
which  the  People  and  the  defendants  freely  entered.  The 
defendants  and  the  State  are  equally  bound  to  adhere  to 
this  agreement.  To  permit  a  defendant  to  appeal  only  the 
sentence  without  removing  the  plea  would  vitiate  the 
agreement  he  entered  into  with  the  State.  Nonetheless, 
defendants  urge  that  the  application  of  Rule  604(d),  as 
applied  here,  constitutes  a  denial  of  equal  protection  and 
due  process  of  law.  They  state  that  a  defendant  who  pleads 
not  guilty  but  is  convicted  may  appeal,  attacking  only  the 
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sentence  imposed  and  not  the  verdict  of  the  jury.  To 
compel  a  defendant  who  pleads  guilty  to  vacate  his  plea 
before  seeking  a  review  of  his  sentence  is,  they  urge, 
violative  of  the  fourteenth  amendment. 

It  is  true  Rule  604(d)  does  establish  different  proce¬ 
dural  requisites  for  defendants  who  plead  guilty  and  wish 
to  appeal  from  those  applicable  to  defendants  appealing 
after  being  convicted  by  a  jury.  There  is,  however,  a 
rational  basis  for  such  a  distinction.  When  a  defendant 
seeks  a  negotiated  plea  of  guilty,  he  usually  agrees  to  plead 
guilty  to  a  lesser  charge  than  that  in  the  indictment.  The 
State  agrees  to  accept  the  lesser  plea.  As  a  part  of  such  an 
agreement  the  defendant  implicitly  undertakes  to  accept 
the  sentence  of  the  court  and  to  admit  that  the  sentence  is 
fair  and  justified  under  the  circumstances  of  the  case. 
( People  v.  Whitehead  (1975),  32  Ill.  App.  3d  615,  616; 
People  v.  Melvin  (1975),  27  Ill.  App.  3d  269,  21  People 
v.  Edwards  (1974),  18  Ill.  App.  3d  379,  380.)  This 
agreement  applies  to  both  a  negotiated  and  nonnegotiated 
sentence  imposed  after  a  plea  of  guilty.  Rule  604(d)  makes 
no  distinction  between  the  two. 

Moreover,  the  circumstances  surrounding  the  entry  of 
a  judgment  after  a  plea  of  guilty  differ  from  those  found  in 
a  judgment  entered  after  trial  by  jury.  Upon  the  voluntary 
entry  of  a  plea  of  guilty  in  exchange  for  a  modification  or 
dismissal  of  certain  charges,  the  State  has  a  distinct  interest 
to  protect.  This  interest  differs  when  a  defendant  is 
convicted  after  trial  by  jury. 

Before  Rule  604(d)  can  be  unconstitutional  in  opera¬ 
tion,  it  must  distinguish  between  indefinable  classes  of 
criminal  defendants.  Rinaldi  v.  Yeager  (1966),  384  U.S. 
305,  309,  16  L.  Ed.  2d  577,  580,  86  S.  Ct.  1497,  1500. 

As  we  have  observed,  Rule  604(d)  is  more  than  a 
simple  procedural  step.  It  is  one  which  goes  to  the  heart  of 
the  agreement  entered  into  between  the  People  and  the 
defendant.  To  allow  the  defendant  to  appeal  by  attacking 
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only  the  sentence  would  make  for  the  unwholesome 
situation  of  the  accused,  through  negotiation  with  the 
State,  obtaining  modification  or  dismissal  of  the  more 
serious  charges,  entering  a  plea  of  guilty,  and  then 
attacking  not  his  admission  of  the  crime  but  only  the 
sentence  imposed. 

Procedural  rules  are  binding  upon  defendants  in 
criminal  cases.  Thus,  a  defendant  is  precluded  from  raising 
on  appeal  other  objections  than  those  raised  at  the 
instruction  conference.  (58  Ill.  2d  R.  451(c);  People  v. 
Lyons  (1967),  36  Ill.  2d  336,  339;  People  v.  Cavaness 
(1960),  21  Ill.  2d  46,  51.)  So  also  his  post-trial  motion  in  a 
jury  case  must  be  timely  filed  (Ill.  Rev.  Stat.  1975,  ch.  38, 
par.  116— 1(b);  People  v.  Colletti  (1971),  48  Ill.  2d  135, 
137),  as  must  his  notice  of  appeal  from  an  adverse 
judgment  (58  Ill.  2d  R.  606(b);  People  v.  Willingham 
(1976),  38  Ill.  App.  3d  612,  613). 

It  was  a  condition  precedent  to  an  appeal  by  these 
defendants  that  Rule  604(d)  be  followed.  So  also,  they 
were  aware  of  this  fact. 

The  judgment  of  the  appellate  court  in  cause  No. 
48829  is  affirmed,  and  the  judgment  of  the  appellate  court 
in  cause  No.  49383  is  affirmed. 

Judgments  affirmed. 

MR.  JUSTICE  GOLDENHERSH,  dissenting: 

I  dissent.  To  hold  that  a  defendant  is  required  to  seek 
leave  to  withdraw  his  plea  of  guilty  in  order  to  obtain 
review  of  the  sentence  imposed  serves  to  defeat  the 
purpose  which  Rule  604(d)  was  designed  to  accomplish. 

Rule  604(d)  was  adopted  for  the  reason  that  a 
substantial  percentage  of  the  appeals  in  criminal  cases  were 
from  judgments  entered  upon  pleas  of  guilty  and  it  was 
suggested  that,  given  an  opportunity  so  to  do,  the  circuit 
courts  would  correct  errors  which  might  have  occurred  in 
the  course  of  the  taking  of  a  plea  of  guilty  and  the  entry  of 
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judgment.  The  records  of  the  appellate  court  show  that  the 
rule  has  effected  a  substantial  reduction  in  the  number  of 
appeals  taken  from  pleas  of  guilty. 

The  majority  treats  a  negotiated  plea  as  though  it  were 
a  commercial  transaction  governed  by  principles  of  con¬ 
tract  law  and  appears  to  look  upon  an  appeal  which  seeks 
review  of  the  sentence  as  an  impermissible  effort  to  rescind 
the  agreement.  I  agree  with  the  majority  that  “the  State 
has  a  distinct  interest  to  protect”  (68  Ill.  2d  at  266),  but 
that  interest  is  protected  “  ‘whenever  justice  is  done  its 
citizens  in  the  courts’  ”  (Brady  v.  Maryland ,  373  U.S.  85, 
87,  10  L.  Ed.  2d  215,  219,  83  S.  Ct.  1194,  1197). 
Protection  of  that  interest  requires  that  sentences  be 
determined  in  accordance  with  the  applicable  constitu¬ 
tional  and  statutory  provisions  and  that  they  be  reviewable 
for  error,  not  solely  abuse  of  discretion. 

I  have  recently  had  occasion  to  point  out  the 
problems  which  arise  when  trial  courts  are  vested  with 
virtually  nonreviewable  discretion  in  sentencing.  (See 
dissent  in  People  v.  Perruquet ,  68  Ill.  2d  149.)  To 
hold  that  a  defendant  implicitly  “undertakes  to  accept  the 
sentence  of  the  court  and  to  admit  that  the  sentence  is  fair 
and  justified  under  the  circumstances  of  the  case”  (68 
Ill.  2d  at  266)  flies  in  the  face  of  the  accepted  principles 
applicable  to  the  determination  of  the  appropriate  sen¬ 
tence  in  a  criminal  case.  This  holding  would,  in  effect,  bind 
a  defendant  to  accept  the  sentence  imposed  regardless  of 
arbitrariness,  capriciousness,  error  in  the  presentence 
report,  or  any  other  defect  upon  which  it  might  be  based. 

A  much  more  intelligent  interpretation  of  the  rule, 
and  one  more  likely  to  achieve  its  purpose,  would  be  to 
construe  Rule  604(d)  to  permit  the  filing  of  a  motion  to 
vacate  the  sentence  without  requiring  that  the  defendant 
seek  leave  to  withdraw  the  plea  of  guilty. 
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(No.  48427.— Judgment  affirmed.) 

THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS,  Appellee, 
v.  AUBREY  SCOTT,  Appellant. 

Opinion  filed  Oct.  5,  1977.— Rehearing  denied  Nov.  23,  1977. 

1.  CRIMINAL  LAW— the  constitutional  right  to  counsel  ex¬ 
tends  to  all  criminal  prosecutions  which  result  in  actual  imprison¬ 
ment.  Absent  a  knowing  and  intelligent  waiver,  no  person  may  be 
imprisoned  for  any  offense,  whether  classified  as  petty,  misde¬ 
meanor  or  felony,  unless  he  was  represented  by  counsel  at  his  trial. 
(Pp.  271-72.) 

2.  CRIMINAL  LAW— there  is  no  constitutional  right  to  the 
appointment  of  counsel  on  a  charge  punishable  only  by  fine.  A 
defendant  is  not  entitled  to  the  appointment  of  counsel  under  the 
Federal  or  Illinois  constitutions  where  he  is  charged  with  an 
ordinance  violation  that  provides  only  for  a  fine  upon  conviction. 
(P.  272.) 

3.  CRIMINAL  LAW —imprisonment  as  one  of  the  possible 
sentences  for  a  charge  does  not  trigger  the  constitutional  right  to 
counsel.  The  mere  possibility  of  incarceration  upon  conviction 
where  there  are  sentencing  alternatives  other  than  imprisonment 
does  not  trigger  a  defendant’s  constitutional  right  to  counsel,  for 
there  exists  no  possibility  of  incarceration  if  the  right  to  counsel  is 
not  properly  waived.  (P.  272.) 

4.  CRIMINAL  LAW— the  statute  requiring  appointment  of 
counsel  for  an  indigent  defendant  applies  only  where  imprisonment 
is  the  penalty  imposed.  The  statute  providing  for  appointment  of 
counsel  for  an  indigent  defendant  “[in]  all  cases,  except  where  the 
penalty  is  a  fine  only”  (Ill.  Rev.  Stat.  1971,  ch.  38,  par.  113— 3(b)) 
does  not  require  appointment  of  counsel  for  an  indigent  defendant 
merely  because  imprisonment  is  one  of  the  possible  sentencing 
alternatives  for  the  offense  charged,  since  “penalty”  as  used  in  this 
statute  refers  to  the  actual  punishment  imposed  upon  conviction, 
and  a  defendant  is  not  statutorily  entitled  to  appointed  counsel 
where  the  court  imposes  a  penalty  of  fine  only.  (Pp.  273-24.) 

5.  CRIMINAL  LAW— the  statute  requiring  a  defendant  arrested 
without  a  warrant  to  be  advised  of  his  right  to  counsel  does  not 
apply  where  a  defendant  is  punished  by  fine  only.  Section 
109  — 1(b)(2)  of  the  Code  of  Criminal  Procedure  of  1963,  which 
provides  that  where  a  defendant  is  arrested  without  a  warrant,  the 
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court  shall  “[a]  dvise  the  defendant  of  his  right  to  counsel”  (Ill.  Rev. 
Stat.  1971,  ch.  38,  par.  109  — 1(b)(2))  does  not  require  the  court  to 
advise  a  defendant  of  this  right  in  all  cases,  even  though  all 
defendants  are  entitled  to  have  counsel  assist  them  in  criminal 
proceedings,  since  a  defendant  is  neither  constitutionally  nor 
statutorily  entitled  to  have  counsel  present  where  the  result  of  his 
conviction  is  a  fine  only.  (P.274.) 

6.  CRIMINAL  LAW— trial  on  a  misdemeanor  theft  charge 
without  advice  on  the  right  to  counsel ,  or  a  waiver  of  that  right,  is 
not  grounds  for  reversal  where  the  defendant  is  fined  but  not 
imprisoned.  Where  a  defendant  is  charged  with  theft  of  property 
valued  under  $150,  which  is  punishable  by  a  fine  of  not  more  than 
$500,  or  imprisonment  not  to  exceed  one  year,  or  both  (Ill.  Rev. 
Stat.  1961,  ch.  38,  par.  16—1),  the  fact  that  the  trial  court  fails  to 
obtain  a  waiver  of  the  defendant’s  right  to  counsel  and  permits  him 
to  be  tried  unrepresented  is  not  grounds  for  reversal  where  the 
defendant  is  penalized  only  by  a  $50  fine.  (Pp.  271-74.) 

GOLDENHERSH,  J.,  dissenting. 

Appellate  citation:  36  Ill.  App.  3d  304. 

Appeal  from  the  Appellate  Court  for  the  First 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  County,  the  Hon.  Maurice  W.  Lee,  Judge, 
presiding. 

John  Elson,  of  the  Northwestern  Legal  Assistance 
Clinic,  of  Chicago  (Sara  Johnson  and  Deborah  Deprez,  law 
students,  of  counsel),  for  appellant. 

William  J.  Scott,  Attorney  General,  of  Springfield,  and 
Bernard  Carey,  State’s  Attorney,  of  Chicago  (Laurence  J. 
Bolon  and  James  B.  Davidson,  Assistant  State’s  Attorneys, 
of  counsel),  for  the  People. 

MR.  JUSTICE  MORAN  delivered  the  opinion  of  the 
court: 

Following  a  bench  trial  in  the  circuit  court  of  Cook 
County,  defendant,  Aubrey  Scott,  was  convicted  of  theft 
and  fined  $50.  The  appellate  court  affirmed  (36  Ill.  App. 
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3d  304),  and  we  granted  defendant  leave  to  appeal. 

On  January  19,  1972,  defendant  was  apprehended  for 
shoplifting  merchandise  valued  under  $150,  and  was 
charged  with  theft  pursuant  to  section  16—1  of  the 
Criminal  Code  of  1961,  which  provided: 

“A  person  first  convicted  of  theft  of  property  not 
from  the  person  and  not  exceeding  $150  in  value  shall  be 
fined  not  to  exceed  $500  or  imprisoned  in  a  penal 
institution  other  than  the  penitentiary  not  to  exceed  one 
year,  or  both.”  Ill.  Rev.  Stat.  1971,  ch.  38,  par.  16—1. 

Defendant  was  released  on  bail  pending  his  first 
appearance.  On  the  scheduled  date,  he  appeared  in  court 
without  counsel.  The  record  indicates  that  the  court 
informed  the  defendant  of  the  charge  and  asked  him  if  he 
was  ready  for  trial.  Defendant  responded  that  he  was  ready 
for  trial,  the  court  directed  the  clerk  to  again  read  the 
charges,  and  defendant  pleaded  not  guilty.  A  jury  trial  was 
waived,  and  a  bench  trial  followed  resulting  in  defendant’s 
conviction  and  fine.  At  no  time  during  the  proceeding  was 
defendant  advised  of  a  right  to  have  the  assistance  of 
counsel,  or,  if  indigent,  the  right  to  have  counsel  ap¬ 
pointed. 

The  record  indicates  that  defendant  was  an  indigent  at 
the  time  of  his  initial  appeal,  but  there  is  no  indication  of 
his  indigency  at  trial.  We  will,  however,  assume  for  the 
purpose  of  this  appeal  that  defendant  was  indigent  at  the 
time  of  his  trial. 

Defendant  initially  contends  that  all  persons  charged 
with  a  criminal  offense  which,  upon  conviction,  carries  the 
potential  for  imprisonment  are  constitutionally  entitled,  if 
indigent,  to  have  counsel  appointed,  even  if  the  conviction 
results  in  only  the  levying  of  a  fine.  Defendant,  however, 
readily  concedes  that  the  United  States  Supreme  Court  has 
not  to  date  extended  the  right  of  counsel  this  far. 

In  Argersinger  v.  Hamlin  (1972),  407  U.S.  25,  32  L. 
Ed.  2d  530,  92  S.  Ct.  2006,  the  Supreme  Court  extended 
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the  right  to  counsel  to  all  criminal  prosecutions  which 
resulted  in  actual  imprisonment.  The  Argersinger  court 
stated: 

“We  hold,  therefore,  that  absent  a  knowing 
and  intelligent  waiver,  no  person  may  be  impris¬ 
oned  for  any  offense,  whether  classified  as  petty, 
misdemeanor,  or  felony,  unless  he  was  repre¬ 
sented  by  counsel  at  his  trial. 

*  *  * 

Under  the  rule  we  announce  today,  every 
judge  will  know  when  the  trial  of  a  misdemeanor 
starts  that  no  imprisonment  may  be  imposed, 
even  though  local  law  permits  it,  unless  the 
accused  is  represented  by  counsel.  He  will  have  a 
measure  of  the  seriousness  and  gravity  of  the 
offense  and  therefore  know  when  to  name  a 
lawyer  to  represent  the  accused  before  the  trial 
starts.”  407  U.S.  25,  37,  40,  32  L.  Ed.  2d  530, 

538,  540,  92  S.  Ct.  2006,  2012,  2014.  Accord, 
People  v.  Morrissey  (1972),  52  Ill.  2d  418 \ People 
v.  Coleman  (1972),  52  Ill.  2d  470. 

Recently,  this  court  ruled  that  a  defendant  is  not 
entitled  to  the  appointment  of  counsel  under  either  the 
Federal  or  Illinois  constitutions  where  he  or  she  is  charged 
with  an  ordinance  violation  which  provides  for  a  fine  only 
upon  conviction.  ( City  of  Danville  v.  Clark  (1976),  63  Ill. 
2d  408,  412-13,  cert  denied  (1976),  429  U.S.  899,  50  L. 
Ed.  2d  184,  97  S.  Ct.  266.)  We  are  unpersuaded  by 
defendant’s  argument  that  the  mere  possibility  of  incarcer¬ 
ation  upon  conviction  should  trigger  a  defendant’s  consti¬ 
tutional  right  to  counsel,  for  there  exists  no  possibility  of 
incarceration  if  counsel  was  not  properly  waived.  We  are 
not  inclined  to  extend  Argersinger  and  Morrissey  merely 
because  a  defendant  is  charged  with  a  statutory  offense 
which  provides  for  various  sentencing  alternatives  upon 
conviction.  See  Nelson  v.  Tullos  (Miss.  1975),  323  So.  2d 
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539;  Mahler  v.  Birnbaum  (1972),  95  Idaho  14,  501  P.2d 
282. 

Defendant  next  contends  that  he  was  statutorily 
entitled  to  the  appointment  of  counsel  pursuant  to  either 
section  109— 1(b)(2)  or  section  113— 3(b)  of  the  Code  of 
Criminal  Procedure  of  1963  (Ill.  Rev.  Stat.  1971,  ch.  38, 
pars.  109— 1(b)(2),  113-3(b)).  Section  109-l(b)(2),  set 
forth  in  the  article  entitled  “Preliminary  Examination,” 
provides  that  when  a  person  is  arrested  without  a  warrant, 
he  shall  be  brought  before  a  court  and 

“(b)  The  judge  shall: 

*  *  * 

(2)  Advise  the  defendant  of  his  right  to  counsel  and 
if  indigent  shall  appoint  a  public  defender  or  licensed 
attorney  at  law  of  this  State  to  represent  him  in 
accordance  with  the  provisions  of  Section  113—3  of  this 
Code.’’  (Ill.  Rev.  Stat.  1971,  ch.  38,  par.  109-l(b)(2).) 

The  State  argues  that  the  record  in  this  case  indicates  no 
preliminary  hearing  was  held,  and,  unless  a  preliminary 
hearing  was  conducted,  section  109  is  inapplicable.  The 
State’s  contention  need  not  be  reached  for,  even  if  section 
109  were  applicable,  it  would  not  assist  the  defendant 
here.  As  provided  above,  the  statutory  right  to  appointed 
counsel  pursuant  to  section  109— 1(b)(2)  is  dependent  on 
the  provisions  of  section  113—3  of  the  Code. 

Section  113— 3(b)  provides,  inter  alia: 

“In  all  cases,  except  where  the  penalty  is  a  fine  only, 
if  the  court  determines  that  the  defendant  is  indigent  and 
desires  counsel,  the  Public  Defender  shall  be  appointed  as 
counsel.  ***”  (Ill.  Rev.  Stat.  1971,  ch.  38,  par. 

1 13— 3(b).) 

Defendant  argues  that  the  term  “penalty”  used  in  the 
above  section  refers  to  the  penalties  set  forth  in  the  statute 
under  which  the  criminal  defendant  is  charged.  Under  his 
interpretation,  indigent  defendants  are  entitled  to  ap¬ 
pointed  counsel  in  all  cases  except  where  the  prescribed 
statutory  penalty  is  a  fine  only.  We  disagree.  “Penalty”  as 
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used  in  this  section  refers  to  the  punishment  imposed 
against  the  defendant  by  the  court  upon  conviction.  Where 
the  court  imposes  a  penalty  of  a  fine  only,  a  defendant  is 
not  statutorily  entitled  to  appointed  counsel.  Conse¬ 
quently,  defendant  was  not  entitled  to  counsel  pursuant  to 
either  section  109— 1(b)(2)  or  113— 3(b). 

Defendant  finally  asserts  that,  even  if  he  is  not 
entitled  to  the  appointment  of  counsel,  section 
109— 1(b)(2)  required  the  court  to  advise  him  of  the  right 
to  secure  counsel  and  to  have  counsel  present  to  assist  him. 

Again,  assuming  section  109  to  be  applicable  to  this 
case,  we  do  not  believe  it  supports  the  defendant’s 
contention.  Although  we  recognize  that  all  defendants  are 
entitled  to  have  counsel  assist  them  in  criminal  pro¬ 
ceedings,  section  109  — 1(b)(2)  does  not  require  the  court 
to  advise  them  of  this  right  in  all  cases.  Since  the 
defendant  was  penalized  only  by  fine,  he  was  neither 
constitutionally  nor  statutorily  entitled  to  have  counsel 
present.  The  court  was,  therefore,  under  no  obligation  to 
obtain  a  waiver  before  proceeding  to  trial  without  counsel 
and,  hence,  was  under  no  obligation  to  advise  the 
defendant  of  his  right  to  counsel. 

Accordingly,  the  judgment  of  the  appellate  court  is 
affirmed. 

Judgment  affirmed. 

MR.  JUSTICE  GOLDENHERSH,  dissenting: 

I  dissent.  It  is  clear  under  the  holding  of  the  Supreme 
Court  in  Argersinger  v.  Hamlin ,  407  U.S.  25,  32  L.  Ed.  2d 
530,  92  S.  Ct.  2006,  and  our  decisions  in  People  v. 
Morrissey ,  52  Ill.  2d  418,  and  People  v.  Coleman,  52  Ill.  2d 
470,  that  a  defendant  has  a  right  to  counsel  in  any  criminal 
prosecution  which  might  result  in  actual  imprisonment, 
and  I  agree  with  Judge  Leighton’s  statement,  in  dissent, 
that  the  right  “is  so  important  that  judges  should  not 
engage  in  nice  calculations  about  when  that  right  should  be 
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enjoyed”  (36  Ill.  App.  3d  304,  314).  The  majority  quotes 
(68  Ill.  2d  at  272)  that  portion  of  Arger singer  which 
endows  trial  courts  with  a  degree  of  prescience  which  I 
doubt  exists,  that  is,  that  a  judge,  prior  to  hearing  any 
evidence,  “will  have  a  measure  of  the  seriousness  and 
gravity  of  the  offense  and  therefore  know  when  to  name  a 
lawyer  to  represent  the  accused  before  the  trial  starts” 
(407  U.S.  25,  40,  32  L.  Ed.  2d  530,  540,  92  S.  Ct.  2006, 
2014).  I  have  searched  A rgersinger  in  vain  for  the  source  of 
this  knowledge  prior  to  the  time  when  a  judge  has  heard 
evidence  in  the  case. 

The  clear  and  explicit  language  of  section 
109  — 1(b)(2)  of  the  Code  of  Criminal  Procedure  of  1963 
(Ill.  Rev.  Stat.  1971,  ch.  38,  par.  109  — 1(b)(2))  requires 
that  the  judge  shall  advise  a  defendant  of  his  right  to 
counsel  in  accordance  with  the  provisions  of  section 
113—3  of  the  Code  (Ill.  Rev.  Stat.  1971,  ch.  38,  par. 
113—3).  Section  113—3  provides,  without  drawing  the 
distinction  made  by  the  majority,  that  every  person 
charged  with  an  offense  shall  be  allowed  counsel  before 
pleading  to  the  charge. 

I  must,  of  course,  concede  that  because  of  the 
fortuitous  circumstance  that  this  defendant  was  not 
sentenced  to  a  period  of  incarceration,  Argersinger  does 
not  per  se  require  reversal  of  the  judgment.  However,  as 
has  been  pointed  out  in  numerous  decisions,  in  matters 
involving  the  constitutional  rights  of  its  citizens,  Illinois  is 
free  to  set  higher  standards  than  those  imposed  by  the 
decisions  of  the  Supreme  Court.  The  General  Assembly  has 
seen  fit  so  to  do.  The  adverse  effect  of  failure  to  be 
provided  with  counsel  is  not  limited  to  the  possibility  of 
incarceration.  It  may  well  be  that  had  this  defendant 
known  of  his  right  to  counsel,  and  elected  to  have  counsel, 
he  might  have  been  acquitted  of  the  charge.  The  failure  to 
advise  him  of  his  right  to  counsel  requires  that  the 
judgment  be  reversed. 
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(No.  4881 3.— Reversed  and  remanded.) 

THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS,  Appellant, 
v.  JACK  CANNON  SIMPSON,  Appellee. 

Opinion  filed  Oct.  5,  1977.— Rehearing  denied  Nov.  23,  1977. 

1.  CRIMINAL  LAW—  spouses  may  testify  for  or  against  each 
other  but  confidential  communications  between  them  are  privileged. 
Statute  provides  that  “[i]  n  all  criminal  cases,  husband  and  wife  may 
testify  for  or  against  each  other:  provided,  that  neither  may  testify 
as  to  any  communication  or  admission  made  by  either  of  them  to 
the  other  or  as  to  any  conversation  between  them  during  coverture” 
(Ill.  Rev.  Stat.  1971,  ch.  38,  par.  155—1),  and  this  provision  has 
been  interpreted  to  allow  a  spouse’s  testimony  except  as  to 
confidential  communications  between  husband  and  wife,  which  are 
privileged.  (Pp.  279-80.) 

2.  EVIDENCE—  interspousal  communications  are  not  privileged 
if  heard  by  third  parties.  Communications  in  the  presence  and 
hearing  of  a  third  person  are  generally  not  considered  to  be 
privileged  as  confidential  communications  between  husband  and 
wife.  (P.  280.) 

3.  EVIDENCE— one  who  learns  an  interspousal  communication 
by  eavesdropping,  or  by  the  interception,  loss  or  misdelivery  of  a 
writing  may  testify  thereto.  One  in  whose  presence  a  communication 
between  spouses  is  made  may  testify  to  that  conversation  even 
though  he  overheard  it  by  eavesdropping,  and  one  may  also  testify 
who  learns  the  contents  of  a  written  communication  between 
spouses  through  interception,  or  through  loss  or  misdelivery  by  the 
custodian.  (P.  280.) 

4.  EVIDENCE—  revelation  of  a  privileged  communication  by 
the  holder  of  the  privilege  operates  as  a  waiver.  Voluntary  revelation 
or  confirmation  of  a  privileged  communication  or  a  material  part  of 
it,  by  the  holder  of  the  privilege,  operates  as  a  waiver.  (P.  281.) 

5.  CRIMINAL  LAW— a  confidential  interspousal  communica¬ 
tion  does  not  become  admissible  merely  because  revealed  by  the 
wife  in  the  presence  of  the  husband  and  investigators.  A  statement 
that  is  privileged  as  a  confidential  interspousal  communication  does 
not  become  admissible  merely  because  it  is  repeated  by  the  wife  to 
investigating  officers  in  the  husband’s  presence.  (P.  281.) 

6.  EVIDENCE—  extrajudicial  admissions  made  by  a  party 
opponent  are  not  excludable  as  hearsay.  Extrajudicial  admissions 
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made  by  a  party  opponent  are  not  excludable  as  hearsay.  (P.  282.) 

7.  CRIMINAL  LAW— a  defendant's  public  confirmation  that  he 
told  his  wife  he  had  shot  his  paramour  is  not  protected  by  the 
marital  privilege.  An  assistant  State’s  Attorney  may  testify  that 
defendant  confirmed  that  he  had  earlier  told  his  wife  that  he  had 
shot  his  paramour,  where  such  confirmation  is  made  in  the  presence 
of  defendant’s  wife,  two  police  officers,  and  the  assistant  prosecutor, 
for  any  claimed  marital  privilege  respecting  the  original  conversation 
between  the  husband  and  wife  does  not  extend  to  such  a  public 
confirmation.  (P.  282.) 

8.  CRIMINAL  LAW—  introduction  of  a  husband's  public  admis¬ 
sion  that  he  made  an  incriminating  statement  to  his  wife  is  not 
unconstitutional  merely  because  he  elects  not  to  call  her  to  testify. 
Where  testimony  as  to  a  husband’s  public  revelation  that  he  made  an 
incriminating  statement  to  his  wife  is  found  admissible  and  he  is  so 
advised  in  a  pretrial  ruling,  but  no  further  testimony  as  to  the  wife’s 
conversation  with  the  husband  is  introduced  by  the  State,  it  cannot 
be  said  that  the  defendant  is  deprived  of  his  contitutional  right  to 
confront  witnesses  or  his  right  to  due  process  by  his  election  not  to 
impair  the  marital  privilege  any  further  by  refraining  from  calling  his 
wife  to  testify  to  explain  the  conversation.  (P.  283.) 

WARD,  C.J.,  and  GOLDENHERSH  and  DOOLEY,  JJ.,  dis¬ 
senting. 

Appellate  citation:  39  Ill.  App.  3d  661. 

Appeal  from  the  Appellate  Court  for  the  Fourth 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Sangamon  County,  the  Hon.  Howard  Lee  White, 
Judge,  presiding. 

William  J.  Scott,  Attorney  General,  and  C.  Joseph 
Cavanagh,  State’s  Attorney,  both  of  Springfield  (James  B. 
Zagel,  Jayne  Carr,  Donald  B.  Mackay  and  Raymond 
McKoski,  Assistant  Attorneys  General,  of  Chicago,  and 
Robert  C.  Perry,  G.  Michael  Prall,  and  Marc  D.  Towler,  of 
the  Illinois  State’s  Attorneys  Association  Prosecutor’s 
Appellate  Service,  of  Springfield,  of  counsel),  for  the 
People. 

Richard  J.  Wilson,  Deputy  Defender,  Robert  E. 
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Davison,  and  Daniel  D.  Yuhas,  Assistant  Defender,  of  the 
Office  of  State  Appellate  Defender,  of  Springfield,  for 
appellee. 


MR.  JUSTICE  MORAN  delivered  the  opinion  of  the 
court: 

In  a  jury  trial  in  Sangamon  County  circuit  court,  the 
defendant  was  convicted  of  murdering  his  paramour,  Gwen 
Ellen  Woods,  in  the  early  hours  of  October  30,  1972.  The 
appellate  court  (39  Ill.  App.  3d  661)  reversed  the 
conviction  and  remanded  the  case  for  a  new  trial  because  it 
deemed  privileged  a  marital  conversation  testified  to  at 
trial  (Ill.  Rev.  Stat.  1971,  ch.  38,  par.  155—1). 

Sometime  after  midnight  on  October  30,  the  defend¬ 
ant  and  the  victim  were  seen  together  at  a  tavern.  They 
were  later  seen  quarreling  by  the  side  of  a  road.  A  police 
officer  stopped  to  talk  to  them,  told  the  defendant  to  take 
Gwen  home,  and,  in  his  car,  followed  the  couple  for  a 
short  period  of  time.  Still  later,  defendant  arrived  at  the 
trailer  of  his  estranged  wife,  Ann  Simpson.  (Their  divorce 
was  in  process.)  His  hair  was  messed  and  his  knuckles 
abraded;  he  had  a  deep,  bloody  gash  over  the  bridge  of  his 
nose,  blood  stains  on  the  elbows  of  his  shirt,  and  briars  and 
thick  mud  on  his  pants  and  boots.  He  seemed  very 
disturbed.  He  was  carrying  a  woman’s  purse,  which  he 
emptied  onto  the  bed.  A  necklace  fell  out.  His  wife 
recognized  the  purse  and  necklace  as  belonging  to  the 
decedent.  The  defendant  put  on  a  fresh  pair  of  pants 
identical  to  those  he  had  been  wearing.  He  gave  Ann  the 
keys  to  his  car.  She  retrieved  a  can  of  gasoline  from  the 
vehicle,  saturated  the  muddy  pants  with  the  gasoline,  put 
them  in  the  incinerator  and  set  them  on  fire.  The 
defendant  added  to  the  fire  a  bundle,  the  size  of  a  pillow, 
wrapped  in  the  vest  he  had  been  wearing.  He  repeatedly 
stoked  the  fire  and,  as  articles  fell  out,  put  them  back  in. 
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The  victim’s  body  was  subsequently  found  beneath  a 
bridge  a  short  distance  from  her  abandoned  car.  The  cause 
of  her  death  was  a  gunshot  wound  to  the  head.  (A  more 
complete  statement  of  the  facts  may  be  found  in  the 
appellate  court’s  opinion.) 

During  the  case  in  chief,  Assistant  State’s  Attorney 
Kasten  stated  that  he  and  two  deputy  sheriffs  interviewed 
defendant  at  the  jail.  He  testified: 

“We  had  been  questioning  the  defendant,  and  Mrs. 
Simpson  came  into  the  room  and  sat  down  in  a  chair.  I 
was  sitting  on  the  desk  and  the  others  were  sitting  on 
chairs,  and  either  Mr.  Price  or  Mr.  Brown,  I  don’t 
remember  which  one,  said,  ‘Now,  Ann,  tell  us  what  he 
told  you;’  and  she  said  that  he  came  to  the  trailer  on  the 
morning  in  question  and  said  that  he  had  shot  Gwen  and 
the  defendant  then  spoke  up  and  said,  'Yes,  but  I  told 
you  later  I  was  lying.  ’  ”  (Emphasis  added.) 

Clearly,  the  inference  to  be  drawn  from  defendant’s  word, 
“Yes,”  in  the  context  of  the  words  that  follow,  is  “Yes,  I 
did  previously  tell  you  I  shot  Gwen.” 

Prior  to  trial,  the  court  had  ruled  that  Mrs.  Simpson 
herself  could  not  testify  to  the  conversation  in  the  trailer 
but  Kasten  could  testify  as  to  defendant’s  admission,  made 
in  Kasten’s  presence,  that  he  (defendant)  had  earlier  told 
his  wife  he  had  shot  Gwen.  No  attempt  was  made  at  trial 
to  have  Ann  Simpson  testify  regarding  the  conversation  in 
the  trailer,  and  the  above  statement  by  Kasten  was  the 
extent  of  the  inquiry  in  that  regard. 

Section  6  of  the  Criminal  Code  of  1874  (Ill.  Rev.  Stat. 
1971,  ch.  38,  par.  155—1)  provides  in  pertinent  part: 

“In  all  criminal  cases,  husband  and  wife  may  testify 
for  or  against  each  other:  provided,  that  neither  may 
testify  as  to  any  communication  or  admission  made  by 
either  of  them  to  the  other  or  as  to  any  conversation 
between  them  during  coverture  ***.” 

The  applicable  statutory  provision  has  been  interpreted  by 
this  court  to  allow  a  spouse’s  testimony  except  as  to 
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confidential  communications  between  husband  and  wife. 
Communications  in  the  presence  and  hearing  of  a  third 
party  are  generally  not  considered  to  be  confidential 
communications  within  that  privilege.  ( People  v.  Palumbo 
(1955),  5  Ill.  2d  409,  414-15.)  It  is  likewise  apparent  that 
one  in  whose  presence  a  communication  between  spouses 
is  made  may  testify  to  that  conversation,  even  though  the 
witness  overheard  the  conversation  by  eavesdropping. 
Similarly,  one  may  testify  who  learns  the  contents  of  a 
written  communication  from  one  spouse  to  another  by 
interception,  or  through  loss  or  misdelivery  by  the 
custodian.  McCormick,  Evidence  sec.  82,  at  167  (2d  ed. 
1972). 

The  appellate  court  found  it  was  reversible  error  for 
the  trial  court  to  have  permitted  Kasten  to  testify  to  the 
jailhouse  confrontation  by  Mrs.  Simpson  and  to  defend¬ 
ant’s  response.  The  court  relied  on  an  exception  to  the 
above  rule,  concluding,  “The  privilege  is  not  destroyed  if 
the  contents  of  the  communication  be  learned  by  others  as 
a  result  of  the  betrayal  or  connivance  of  the  spouse  to 
whom  the  communication  was  made.  (See  McCormick  on 
Evidence  167,  168  (2d  ed.  1972)  and  cases  there  cited.)’’ 
(39  Ill.  App.  3d  661,  670.)  We  believe  that  the  appellate 
court’s  reliance  on  the  betrayal  exception  is  misplaced. 
That  exception,  as  set  forth  in  McCormick,  provides: 

“[T]he  privilege  will  not  be  lost  if  the  eavesdropping,  or 
the  delivery  or  disclosure  of  the  letter  be  due  to  the 
betrayal  or  connivance  of  the  spouse  to  whom  the 
message  is  directed.”  (Emphasis  added.)  (Footnotes 
omitted.)  McCormick,  Evidence  sec.  82,  at  168  (2d  ed. 
1972). 

Neither  a  written  communication  obtained  through 
the  connivance  of  the  spouse,  nor  oral  communication 
overheard  by  eavesdropping  (by  connivance  or  otherwise) 
is  involved  herein.  An  examination  of  the  cases  cited  in 
McCormick— and  relied  upon  by  the  appellate  court  to 
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support  the  betrayal  exception— reveals  their  inapplica¬ 
bility  to  the  facts  of  this  case.  They  all  involve  the 
attempted  introduction  of  a  marital  communication  which 
had  merely  been  revealed,  through  no  conscious  act  of  the 
protesting  spouse,  to  a  third  party.  No  case  is  cited  to  us 
that  would  uphold  the  privilege  where  the  very  holder  of 
that  privilege  consciously,  and  by  his  own  act,  reveals  or 
confirms  to  third  parties  the  content  of  a  prior  privileged 
communication.  (Cf.  De  Leon  v.  Territory  (1905),  9  Ariz. 
161,  80  P.  348,  which  held  that  the  contents  of  a  letter 
written  by  a  prisoner  to  his  wife  with  the  knowledge  that, 
by  rule  of  the  prison,  the  jailor  is  required  to  open  and 
examine  the  letter,  may  be  testified  to  by  the  jailor,  even 
though  the  wife  could  not  so  testify  or  be  compelled  to 
produce  the  letter.) 

The  betrayal  exception  is  further  inapplicable  because 
of  the  defendant’s  own  subsequent  public  admission. 
Indeed,  it  is  specifically  stated  that  “a  voluntary  revelation 
by  the  holder  [of  the  privilege]  of  the  communication,  or 
of  a  material  part,  is  a  waiver.”  McCormick,  Evidence  sec. 
83,  at  170  (2d  ed.  1972). 

The  appellate  court  felt  that  to  permit  Kasten  to  give 
the  above  testimony  was  contrary  to  the  purpose  of  the 
statute.  The  gist  of  that  court’s  concern  was  that  the  State 
could  not  do  indirectly  that  which  it  was  forbidden  to  do 
directly.  That  court’s  analysis,  however,  does  not  give 
appropriate  effect  to  the  defendant’s  oral  response  to  the 
so-called  “betrayal.”  Defendant’s  prior  statement  was  not 
rendered  admissible  by  the  fact  that  his  wife  revealed  it  to 
the  State  while  in  defendant’s  presence.  (This  is  conceded 
by  the  State  and  was  so  held  by  the  trial  court.)  Rather,  it 
is  the  defendant’s  own  public  reply  to  his  wife’s  statement 
which  rendered  admissible  Kasten ’s  account  of  the  police 
station  confrontation,  for,  by  his  reply,  defendant 
admitted  making  the  prior  statement.  The  defendant  did 
not  have  to  make  such  an  acknowledgment.  There  is  no 
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suggestion  that  he  was  coerced.  When  confronted  by  his 
prior,  privileged  statement  in  the  trailer  he  could  have 
remained  silent  or  denied  having  made  such  a  statement. 
Under  those  circumstances,  the  privilege  of  the  communi¬ 
cation  in  the  trailer  would,  no  doubt,  have  been  preserved, 
despite  his  wife’s  revelation  of  that  conversation  to  the 
police.  Irrespective,  however,  of  the  facts  that  he  was  in 
the  midst  of  a  lengthy  custodial  interrogation  regarding  the 
murder  and  in  the  known  presence  of  three  officers  of  the 
State,  he  acknowledged  having  said  he  shot  Gwen.  His 
statement  cannot  under  these  circumstances  be  deemed  to 
have  been  a  confidential  communication.  ( People  v. 
Palumbo  (1955),  5  Ill.  2d  409,  414-15;  81  Am.  Jur.  2d 
Witnesses  sec.  155,  at  194-95  (1976).)  (The  contrary 
Illinois  case  cited  in  footnote  14  of  section  155  ( Mahlstedt 
v.  Ideal  Lighting  Co.  (1915),  271  Ill.  154)  is  inapplicable  as 
dealing  with  a  wife’s  incompetence  to  testify  under  prior 
law,  as  distinguished  from  a  third  person’s  ability  to  testify 
to  marital  conversations  had  in  his  presence.) 

The  defendant  argues  that  the  wife’s  reference  to  the 
statement  made  in  the  trailer,  as  reported  by  Kasten,  is 
excludable  as  hearsay.  The  State  correctly  points  out  that 
extrajudicial  admissions  made  by  a  party  opponent  are  not 
excludable  as  hearsay.  [People  v.  Newbury  (1972),  53  Ill. 
2d  228,  234;  McCormick,  Evidence  sec.  262,  at  628  et  seq. 
Compare  Fed.  R.  Evid.  801(d)(2)  with  Fed.  R.  Evid. 
804(b)(3).)  The  admission  here  was  not  that  defendant 
shot  Gwen,  but  that  he  had  previously  told  his  wife  he 
had.  We  deem  it  clear  that  Kasten’s  report  of  the  wife’s 
police  station  statement  was  admissible  to  explain  the  bare 
words  of  defendant’s  public  admission,  “Yes.”  Her  state¬ 
ment  gave  meaning  to  the  defendant’s  otherwise  incompre¬ 
hensible  statement  above,  and  merely  revealed  what  the 
defendant  thereby  admitted  to  having  said.  See  Gannon  v. 
People  (1889),  127  Ill.  507,  517-18. 

Because  there  was  no  attempt  to  have  the  State’s 
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Attorney  or  the  defendant’s  wife  go  further  into  the 
conversation,  we  deem  it  unnecessary  for  the  purposes  of 
this  appeal  to  determine  whether  the  defendant’s  public 
admission  waived  the  marital  privilege  with  regard  to  the 
entire  conversation  in  the  trailer  on  the  night  in  question. 

The  defendant  urges  that,  even  if  this  court  should 
reverse  the  appellate  court,  he  should  not  be  denied  a 
retrial  for  to  do  so  would  effectively  deprive  him  of  his 
right  to  confront  witnesses  and  his  right  to  due  process. 
The  trial  court  had  ruled  that  Ann  Simpson  could  not 
testify  to  the  privileged  conversation  which  took  place  in 
the  trailer.  Yet,  defendant  argues,  the  trial  court,  in  a 
seeming  inconsistency,  permitted  Kasten  to  reveal  her 
police  station  recital  of  that  conversation.  Thus,  defendant 
was  faced  with  a  choice.  He  could  examine  Ann  Simpson 
regarding  the  circumstances  of  the  trailer  conversation, 
thereby  clearly  waiving  a  privilege  which  constituted  a 
substantial  portion  of  his  case.  Alternatively,  he  could 
forgo  the  examination  of  Mrs.  Simpson,  relying,  as  he  did, 
on  the  trial  court’s  pretrial  ruling  that  the  conversation  was 
privileged.  The  defendant  argues  that  because  Kasten  was 
permitted  to  testify  regarding  it,  defendant  was,  in  effect, 
denied  the  opportunity  for  full  and  effective  cross- 
examination  of  Ann  Simpson.  We  believe  that  the  defend¬ 
ant’s  argument  is  without  merit. 

The  pretrial  proceedings  herein  clearly  established  not 
only  that  Mrs.  Simpson  would  not  be  allowed  to  testify 
regarding  that  conversation,  but  that  the  State’s  Attorney 
would  be  allowed  to  testify  regarding  the  police  station 
conversation.  There  was  no  unfair  surprise  in  this  regard. 
There  was  no  deprivation  of  constitutional  right  occa¬ 
sioned  by  the  fact  that  the  defendant  was  put  in  the 
difficult  position  of  insuring  that  he  did  not  impair  the 
marital  privilege  to  any  extent  greater  than  he  had  already 
done  in  the  police  station. 

For  the  above  reasons,  the  judgment  of  the  appellate 
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court  is  reversed  and  the  cause  is  remanded  to  that  court 
for  consideration  of  those  issues  raised  but  not  reached  by 
its  original  decision. 

Reversed  and  remanded, 
with  directions. 

MR.  CHIEF  JUSTICE  WARD,  dissenting: 

I  judge  from  a  realistic  appraisal  of  the  circumstances 
here  that  the  defendant’s  wife,  by  prearrangement  with  the 
law  enforcement  officers,  entered  the  room  where  the 
defendant  was  being  questioned  by  an  assistant  State’s 
Attorney  and  two  deputy  sheriffs.  One  of  the  questioners 
then  told  Mrs.  Simpson  to  state  what  the  defendant  had 
said  to  her  about  the  killing.  Mrs.  Simpson  stated  that  the 
defendant  had  told  her  he  had  shot  Gwen,  and  very 
predictably  the  defendant  responded  to  that  statement. 
The  prosecution  and  the  majority  say  that  this  reply 
constituted  a  voluntary  waiver  of  the  privilege  by  the 
defendant.  I  consider  that  under  the  circumstances  the 
defendant’s  reaction  to  his  wife’s  statement  before  the 
officers  who  were  questioning  him  cannot  be  considered  a 
waiver.  A  waiver,  of  course,  to  be  valid,  must  be  voluntary 
and  with  understanding  of  what  is  being  waived.  There  is 
no  showing  of  understanding  by  the  defendant  of  the 
privilege  the  majority  holds  that  he  waived.  Beyond  that,  it 
is  clear  to  me  that  the  defendant’s  response  was  secured 
through  deliberate  provocation  or  incitement.  Under  the 
circumstances  here  I  think  this  was  improper,  not  as  a 
matter  of  punctilio  but  because  the  ruse  practiced  made 
the  privilege  meaningless. 

MR.  JUSTICE  GOLDENHERSH,  also  dissenting: 

The  rationale  of  the  majority  opinion  holding  the 
testimony  of  the  assistant  State’s  Attorney  admissible  is 
that  defendant’s  wife’s  “police  station  statement  was 
admissible  to  explain  the  bare  words  of  defendant’s  public 
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admission,  ‘Yes.’  Her  statement  gave  meaning  to  the 
defendant’s  otherwise  incomprehensible  statement  above, 
and  merely  revealed  what  the  defendant  thereby  admitted 
to  having  said.”  (68  Ill.  2d  at  282.)  The  statute  proscribes 
testimony  of  any  communication  or  admission  made  by 
either  party  to  the  marriage  to  the  other,  and  the  device 
used  here  should  not  serve  to  render  a  wife’s  statement 
admissible  under  the  guise  of  explaining  an  “otherwise 
incomprehensible  statement.”  The  authorities  cited  in  the 
opinion  do  not  support  the  majority’s  position,  and 
Gannon  v.  People,  127  Ill.  507,  cited  in  support  of  the 
specific  holding,  is  so  clearly  distinguishable  that  no 
further  comment  is  required. 

The  majority,  relying  on  McCormick  (McCormick, 
Evidence  sec.  83,  at  170  (2d  ed.  1972)),  holds  that 
defendant’s  so-called  admission  was  a  voluntary  revelation 
of  a  material  part  of  the  communication  and  was  therefore 
a  waiver.  “A  waiver  is  ordinarily  an  intentional  relinquish¬ 
ment  or  abandonment  of  a  known  right  or  privilege.” 
( Johnson  v.  Zerbst,  304  U.S.  458,  464,  82  L.  Ed.  1461, 
1466,  58  S.  Ct.  1019,  1023.)  I  fail  to  see  how  on  this 
record  defendant’s  response  to  a  statement  elicited  by  a 
deputy  sheriff  in  the  presence  of  an  assistant  State’s 
Attorney  who  should  have  been  aware  of  defendant’s 
statutory  privilege  can  be  construed  to  be  a  voluntary 
waiver  of  that  privilege. 

Assuming,  arguendo,  that  the  testimony  were  in  some 
manner  rendered  admissible,  it  should  nevertheless  have 
been  excluded.  There  are  many  situations  in  which  the 
admissibility  of  evidence  depends  upon  whether  its  proba¬ 
tive  value  outweighs  its  prejudicial  effect  to  the  defendant. 
[People  v.  Lefler,  38  Ill.  2d  216; People  v.  DeHoyos,  64  Ill. 
2d.  128.)  In  People  v.  Jordan,  292  Ill.  514,  testimony 
concerning  a  statement  by  the  defendant’s  wife  was 
admitted  on  the  ground  that  the  statement  was  made  in  his 
presence  and  that  the  defendant’s  silence  at  the  time  was 
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an  express  or  implied  ratification  of  the  statement.  In 
reversing  the  judgment  the  court  said:  “The  fatal  objection 
to  this  evidence  is  that  it  brought  before  the  jury  a 
statement  of  a  witness  who  was  not  competent  to  testify 
to  the  fact  and  in  defiance  of  an  express  statutory 
provision.  The  defendant’s  wife  was  neither  competent  to 
testify  in  his  behalf  nor  against  him,  and  when  offered  as  a 
witness  by  the  defendant  she  was  properly  excluded  upon 
the  objection  of  the  People.  (Miner  v.  People ,  58  Ill.  59; 
Gillespie  v.  People ,  176  id.  238.)  Inevitably  the  jury  would 
take  the  testimony  that  she  made  the  statement  as 
evidence  of  the  fact.”  292  Ill.  514,  517. 

The  admission  of  the  assistant  State’s  Attorney’s 
testimony  was,  in  my  opinion,  so  prejudicial  to  the 
defendant  as  to  require  reversal  and  remandment  for  a  new 
trial. 

MR.  JUSTICE  DOOLEY,  also  dissenting: 

I  join  in  the  very  persuasive  opinions  of  Mr.  Chief 
Justice  Ward  and  Mr.  Justice  Goldenhersh.  There  was  no 
voluntary  waiver  of  a  substantial  right  by  the  defendant. 
This  error  is  of  such  consequence  as  to  justify  a  new  trial, 
absent  such  cunning  stratagems  as  were  employed  here. 
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(No.  48590.— Reversed  and  remanded.) 

THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS,  Appellant, 
v.  RICHARD  EUGENE  BLITZ,  Appellee. 

Opinion  filed  Oct.  5,  1977.— Rehearing  denied  Nov.  23,  1977. 

1.  CRIMINAL  LAW —the  Constitution  prohibits  only  those 
searches  that  are  unreasonable.  The  Constitution  prohibits  only 
unreasonable  searches,  while  permitting  those  that  are  reasonable, 
and  the  critical  issue  in  each  case  is  whether  the  situation  that 
confronts  an  officer  justifies  the  search.  (P.  291.) 

2.  CRIMINAL  LAW— the  reasonableness  of  a  police  officer's 
conduct  is  judged  on  the  basis  of  his  responsibility  to  prevent  crime 
and  catch  criminals.  Police  officers  often  must  act  upon  a  quick 
appraisal  of  the  data  before  them,  and  the  reasonableness  of  their 
conduct  must  be  judged  on  the  basis  of  their  responsibility  to 
prevent  crime  and  to  catch  criminals.  (Pp.  291-92.) 

3.  CRIMINAL  LAW— whether  probable  cause  exists  depends 
upon  all  the  circumstances  presented  to  an  investigating  officer.  In 
determining  whether  there  was  probable  cause,  a  court  must  look  at 
all  the  circumstances  presented  to  the  investigating  officer.  (P.  292.) 

4.  CRIMINAL  LAW  —probable  cause  exists  when  a  man  of 
reasonable  caution  would  believe  that  an  offense  has  been  com¬ 
mitted  and  that  the  person  arrested  committed  it.  Probable  cause 
exists  when  the  facts  and  circumstances  within  the  arresting  officer’s 
knowledge  are  sufficient  to  warrant  a  man  of  reasonable  caution  in 
believing  that  an  offense  has  been  committed  and  that  the  person 
arrested  has  committed  it.  (P.  292.) 

5.  CRIMINAL  LAW  —probable  cause  may  be  found  where  guilt 
beyond  a  reasonable  doubt  might  not  be.  Facts  sufficient  to 
establish  probable  cause  need  not  be  sufficient  to  establish  guilt 
beyond  a  reasonable  doubt.  (P.  292.) 

6.  CRIMINAL  LAW  —probable  cause  may  be  based  upon 
evidence  not  admissible  at  trial.  Probable  cause  may  be  founded 
upon  evidence  which  would  not  be  admissible  at  trial.  (P.  292.) 

7.  CRIMINAL  LAW— probable  cause  exists  to  search  an  auto¬ 
mobile  trunk  when  a  defendant  is  observed  placing  a  bag  there  after 
leaving  a  house  under  surveillance  for  drug  activity.  A  police  officer 
has  probable  cause  to  search  the  trunk  of  an  automobile  where, 
based  on  an  informer’s  tip,  a  dwelling  has  been  under  surveillance  for 
suspected  drug  activities,  and  the  defendant  is  observed  leaving  the 
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house  and  placing  a  bag  in  the  trunk  of  his  automobile  shortly  after 
four  to  six  people  have  also  entered  and  left  the  dwelling. 
(Pp.  289-94.) 

8.  CRIMINAL  LAW  —stopping  an  automobile  for  a  license  plate 
light  violation  does  not  invalidate  a  search  of  the  trunk  that  is  based 
on  probable  cause.  Where  a  police  officer  has  probable  cause  to 
believe  that  the  defendant  has  placed  cannabis  in  his  trunk,  the  fact 
that  he  stops  the  defendant’s  car  and  asks  him  about  the  absence  of 
a  license  plate  light  does  not  invalidate  a  subsequent  search  of  the 
trunk,  since  the  observation  of  the  license  plate  light  violation  does 
not  destroy  or  diminish  the  underlying  justification  of  probable 
cause.  (P.  294.) 

9.  CRIMINAL  LAW—  it  is  a  policeman's  duty  to  investigate 
when  confronted  with  circumstances  giving  the  appearance  of 
criminal  activity.  It  is  the  duty  of  police  officers,  when  confronted 
with  circumstances  giving  an  appearance  of  criminal  activity,  to 
investigate  in  an  effort  to  determine  whether  such  criminal  activity 
in  fact  exists.  (P.  294.) 

CLARK,  MORAN  and  GOLDENHERSH,  JJ.,  dissenting. 

Appellate  citation:  38  Ill.  App.  3d  419. 

Appeal  from  the  Appellate  Court  for  the  Fifth 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Randolph  County,  the  Hon.  John  J.  Hoban, 
Judge,  presiding. 

William  J.  Scott,  Attorney  General,  of  Springfield,  and 
Herbert  J.  Lantz,  State’s  Attorney,  of  Chester  (James  B. 
Zagel,  Assistant  Attorney  General,  and  Bruce  D.  Irish  and 
Raymond  F.  Buckley,  Jr.,  of  the  Illinois  State’s  Attorneys 
Association  Statewide  Appellate  Assistance  Service,  of  Mt. 
Vernon,  of  counsel),  for  the  People. 

Michael  J.  Rosborough,  Deputy  Defender,  and  John 
H.  Reid,  Assistant  Defender,  of  the  Office  of  the  State 
Appellate  Defender,  of  Mt.  Vernon,  for  appellee. 

MR.  CHIEF  JUSTICE  WARD  delivered  the  opinion  of 
the  court: 

On  the  evening  of  February  23,  1975,  the  defendant, 
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Richard  Eugene  Blitz,  was  stopped  by  sheriff’s  officers  of 
Randolph  County  while  driving  his  car  in  Steeleville.  A 
search  of  the  trunk  revealed  cannabis,  and  the  defendant 
was  charged  with  its  possession  (Ill.  Rev.  Stat.  1973,  ch. 
56V2,  par.  704(d)).  He  moved  to  suppress  the  cannabis,  and 
the  trial  court  allowed  the  motion,  holding  that  the 
searching  officer  lacked  probable  cause  to  open  and  search 
the  trunk  of  the  car.  The  State  appealed  and  the  appellate 
court,  with  one  judge  dissenting,  affirmed  the  suppression 
of  the  evidence  (38  Ill.  App.  3d  419).  We  allowed  the 
State’s  petition  for  leave  to  appeal. 

Kenneth  Beam,  a  deputy  sheriff  of  Randolph  County, 
testified  at  the  hearing  on  the  motion  to  suppress  that 
some  officer  of  his  office  had  received  a  tip  from  a 
“reliable  informer”  that  drugs  were  being  sold  in  a  house 
in  Percy  occupied  by  George  Kraft.  Acting  on  this  tip  the 
sheriff’s  office  maintained  surveillance  on  the  house  for 
about  a  week  prior  to  February  23,  1975.  He  said  that,  on 
the  evening  of  February  23,  he  had  the  Kraft  house  under 
surveillance  from  a  distance  of  a  block  and  a  half  and  that 
in  a  15-  to  20-minute  period  he  observed  between  four  to 
six  cars  separately  pull  up  to  the  house.  He  testified  that  in 
each  instance  a  person  left  the  car,  entered  the  house  and 
returned  to  the  car  5  to  10  minutes  later.  The  auto  would 
then  be  driven  away.  At  about  7:30  p.m.  he  observed  a  car 
driven  by  the  defendant  park  outside  the  Kraft  house.  Two 
persons  left  the  car,  entered  the  house  and  returned 
carrying  a  brown  bag  which  was  placed  in  the  trunk.  He 
said  the  bag  was  of  a  type  large  enough  to  carry  16  to  25 
pounds  of  food.  The  defendant  later  testified  that  he  did 
carry  a  brown  paper  grocery  bag  from  the  house  but  stated 
he  placed  it  in  the  rear  seat  of  the  auto,  not  in  the  trunk. 

Beam  stated  that  he  followed  the  defendant’s  car 
when  it  left  the  house  and  that  it  headed  in  the  direction 
of  Steeleville.  He  said  that  while  following  the  car  he  tried 
to  read  the  number  on  the  rear  license  plate  but  he  could 
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not  do  so  because  the  license  plate  light  was  out  and  in 
addition  because  a  trailer  hitch  on  the  car  obstructed  his 
view  of  the  plate.  He  testified  that  he  radioed  for  backup 
assistance  because  there  were  a  number  of  persons  in  the 
car  and  that  as  he  would  radio  he  would  notice  the 
occupants  looking  back  at  him.  He  concluded  from  this,  he 
said,  that  the  occupants  of  the  defendant’s  car  were 
monitoring  his  radio  calls.  He  said  he  decided  to  stop  the 
car  in  Steeleville  because  it  was  a  well-lighted  area  and 
because  he  wanted  to  give  his  backup  officers  ample  time 
to  come  to  assist  him. 

He  testified  that  when  he  stopped  the  car  the 
defendant  “jumped  out  of  the  car  and  ran  back  [toward 
him],  acting  in  a  nervous  manner.”  He  said  he  told  the 
defendant  that  he  had  stopped  him  because  of  the  license 
plate  violation  and  that  he  asked  for  and  was  given  what 
apparently  was  a  valid  driver’s  license.  He  said  that  as  he 
walked  toward  the  defendant’s  car  he  heard  what  he 
thought  may  have  been  police  transmissions  coming  from 
an  eight-band  radio  in  the  defendant’s  car.  The  witness 
stated  that  when  he  saw  Michael  Blitz,  the  defendant’s 
brother,  turn  a  knob  on  the  radio,  he  opened  the  car  door 
and  took  the  radio  from  Michael.  He  then  ordered  the 
occupants  out  of  the  car  and  told  the  four  of  them  and  the 
defendant  to  place  their  hands  on  the  trunk  of  the  car.  He 
said  he  kept  a  shotgun  trained  on  the  occupants  for  his 
own  protection  until  the  other  officers  arrived.  When  they 
did,  the  occupants  were  searched.  A  hunting  knife  was 
found  on  Michael  Blitz,  and  he  was  then  placed  under 
arrest  for  possession  of  the  knife,  and  Richard  Blitz  was 
arrested  for  the  license  plate  light  violation.  He  stated  that 
the  defendant  gave  him  permission  to  search  the  interior  of 
the  car  and  then  the  trunk.  (The  appellate  court  held  that 
there  was  not  a  valid  consent  to  search  the  trunk.  Whether 
there  was  a  consent  is  not  an  issue  here,  because  the  People 
rely  on  other  grounds  to  justify  the  search.)  There  was 
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cannabis  in  the  trunk. 

On  cross-examination  Officer  Beam  stated  he  had 
stopped  the  car  because  of  the  license  plate  light  violation 
and  because  he  “wanted  to  look  into  that  car  ***  to  see  if 
there  was  cannabis  in  there.”  He  said  that  he  believed  the 
car  contained  drugs  and  that  there  was  cannabis  in  the  bag 
because  of  all  of  the  activities  he  saw  while  he  had  the 
Kraft  house  under  surveillance,  because  the  two  occupants 
of  the  defendant’s  car  placed  the  bag  in  the  trunk  and 
because  his  office  had  “a  report  from  a  reliable  source, 
there  was  drugs  being  sold  out  of  the  house.”  He  said  he 
did  not  remember  who  in  the  sheriff’s  office  had  told  him 
of  the  tip  or  the  circumstances  of  its  being  given. 

When  asked:  “At  the  time  you  stopped  the  vehicle  the 
only  violation  that  you  were  aware  of  was  of  the  traffic 
violation?”  the  officer  responded:  “No,  I  believed  they 
had  cannabis  in  it.”  Later  he  was  asked:  “And  you  wanted 
to  look  into  that  car  when  you  stopped  that  car  to  see  if 
there  was  cannabis  in  there?”  He  answered  yes.  He  also 
testified  that  he  had  followed  the  defendant’s  car  from 
Percy  and  had  stopped  it  so  that  he  could  examine  the 
trunk. 

The  question  presented  to  us  is  whether  there  was 
probable  cause  to  justify  the  search  of  the  trunk  of  the 
defendant’s  car.  What  this  court  observed  in  People  v. 
Watkins  (1960),  19  Ill.  2d  11,  18-19,  is  relevant: 

“The  constitution  prohibits  only  unreason¬ 
able  searches;  it  permits  those  that  are  reasonable. 

The  critical  issue  in  each  case  must  be  whether 
the  situation  that  confronted  the  officer  justified 
the  search.  That  question  can  not  be  determined 
by  an  indiscriminate  application  of  legal  concepts 
that  were  evolved  to  meet  quite  different 

problems.  *** 

*  ** 

***  Police  officers  often  must  act  upon  a 
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quick  appraisal  of  the  data  before  them,  and  the 
reasonableness  of  their  conduct  must  be  judged 
on  the  basis  of  their  responsibility  to  prevent 
crime  and  to  catch  criminals.” 

See  also  People  v.  Robinson  (1976),  62  Ill.  2d  21 People 
v .  Palmer  (1976),  62  Ill.  2d  261. 

In  determining  whether  there  was  probable  cause  we 
must  look  at  all  of  the  circumstances  presented  to  the 
investigating  officer.  Probable  cause  exists  when  “the  facts 
and  circumstances  within  the  arresting  officer’s  knowledge 
are  sufficient  to  warrant  a  man  of  reasonable  caution  in 
believing  that  an  offense  has  been  committed  and  that  the 
person  arrested  has  committed  the  offense.  [Citation.]  ” 
[People  v.  Robinson  (1976),  62  Ill.  2d  273,  276.)  Facts 
sufficient  to  establish  probable  cause  need  not  be  suf¬ 
ficient  to  establish  guilt  beyond  a  reasonable  doubt 
[Draper  v.  United  States  (1969),  358  U.S.  307,  311-12,  3 
L.  Ed.  2d  327,  331,  79  S.  Ct.  329),  and  probable  cause 
may  be  founded  upon  evidence  which  would  not  be 
admissible  at  trial  [People  v.  Jones  (1964),  31  Ill.  2d  42, 
47).  The  court  in  United  States  v.  Davis  (D.C.  Cir.  1972), 
458  F.2d  819,  821,  commented  broadly  on  probable 
cause: 

“Probable  cause  does  not  emanate  from  an 
antiseptic  courtroom,  a  sterile  library  or  a  sacro¬ 
sanct  adytum,  nor  is  it  a  pristine  ‘philosophical 
concept  existing  in  a  vacuum,’  Bell  United 
States,  102  U.S.  App.  D.C.  383,  386,  254  F.2d 
82,  85  (1958),  but  rather  it  requires  a  pragmatic 
analysis  of  ‘everyday  life  on  which  reasonable  and 
prudent  men,  not  legal  technicians,  act.’  Brinegar 
v.  United  States,  338  U.S.  160,  175,  69  S.  Ct. 
1302,  1310,  93  L.  Ed.  1879  (1949).  It  is  to  be 
viewed  from  the  vantage  point  of  a  prudent, 
reasonable,  cautious  police  officer  on  the  scene  at 
the  time  of  the  arrest  guided  by  his  experience 
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and  training.  Jackson  v.  United  States,  112  U.S. 
App.  D.C.  260,  302  F.2d  194  (1962).  It  is  ‘a 
plastic  concept  whose  existence  depends  on  the 
facts  and  circumstances  of  the  particular  case.’ 
Bailey  v.  United  States,  128  U.S.  App.  D.C.  354, 

357,  389  F.2d  305,  308  (1967).  See  McCray  v. 
Illinois,  386  U.S.  300,  304,  87  S.  Ct.  1056,  18  L. 

Ed.  2d  62  (1967);  Beck  v.  Ohio,  supra ,  379  U.S. 
at  91,  85  S.  Ct.  223;  Brinegar  v.  United  States, 
supra ,  338  U.S.  at  175-176,  69  S.  Ct.  1302. 
Because  of  the  kaleidoscopic  myriad  that  goes 
into  the  probable  cause  mix  ‘seldom  does  a 
decision  in  one  case  handily  dispose  of  the  next.’ 
Hinton  v.  United  States,  137  U.S.  App.  D.C.  388, 

391,  424  F.2d  876,  879  (1969).  It  is  however  the 
totality  of  these  facts  and  circumstances  which  is 
the  relevant  consideration.  Davis  v.  United  States, 

133  U.S.  App.  D.C.  172,  173,  409  F.2d  458,  459 
(1969);  Dixon  v.  United  States,  111  U.S.  App. 

D.C.  305,  306,  296  F.2d  427,  428  (1961). 
Viewed  singly  these  factors  may  not  be  disposi¬ 
tive,  yet  when  viewed  in  unison  the  puzzle  may 
fit.” 

See  Commonwealth  v.  Norwood  (1974),  456  Pa.  330,  319 
A.2d  908. 

The  deputy  sheriff,  Beam,  testified  that  deputies  of 
his  office  had  kept  the  Kraft  house  under  surveillance  for  a 
week  prior  to  February  23,  1975,  because  of  the  tip  that 
drugs  were  being  sold  there.  (There  was  no  attempt  by  the 
defendant  to  controvert  this  through  the  subpoenaing  of 
patrol  records  of  the  sheriff’s  office  or  through  the 
testimony  of  other  deputies.)  Beam  personally  observed 
four  to  six  cars  separately  arrive  at  the  house  in  a  15-  to 
20-minute  period.  In  each  instance  people  left  their  cars, 
entered  the  house  and  returned  shortly  to  their  cars.  He 
testified  he  saw  the  defendant  park  his  car  outside  the 
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house  and  that  two  persons  left  the  auto  and  entered  the 
house.  They  returned  to  the  car  within  10  minutes  and  the 
witness  said  he  saw  these  two  open  the  trunk  and  place  a 
brown  paper  bag  in  it.  Considering  the  totality  of  the 
circumstances  we  judge  that  Beam  had  probable  cause  to 
search  the  defendant’s  trunk.  This  probable  cause  was  not 
destroyed  or  diminished  by  Beam’s  later  observing  the 
absence  of  a  license  plate  light  on  the  car.  In  People  v. 
Brown  (1967),  38  Ill.  2d  353,  358,  this  court,  in  holding 
reasonable  the  search  of  an  automobile  trunk,  observed: 
“It  is  the  duty  of  police  officers  when  confronted  with 
circumstances  giving  an  appearance  of  criminal  activity  to 
investigate  in  an  effort  to  determine  whether  such  criminal 
activity,  in  fact,  exists.”  Under  the  circumstances  Beam 
would  have  been  subject  to  criticism  had  he  not  attempted 
to  ascertain  whether  the  defendant’s  car  did  in  fact  contain 
drugs. 

For  the  reasons  given,  the  judgments  of  the  circuit  and 
appellate  courts  are  reversed,  and  the  cause  is  remanded  to 
the  circuit  court  of  Randolph  County  for  further  pro¬ 
ceedings. 

Reversed  and  remanded. 

MR.  JUSTICE  CLARK,  dissenting: 

I  dissent.  The  majority’s  recitation  of  a  laundry  list  of 
generalities  about  the  need  to  accord  law  enforcement 
officers  a  certain  amount  of  discretion  (a  need  which  I 
recognize)  does  not  address  the  issue  raised  by  this  case: 
whether  this  law  enforcement  officer  had  adequate 
grounds  for  this  search.  Resolution  of  that  issue  requires 
analysis  of  the  precise  facts  which  the  law  enforcement 
officer  possessed  at  each  significant  stage  of  his  intrusion 
upon  defendant’s  fourth  amendment  rights,  as  well  as 
comparison  of  those  precise  facts  to  the  types  of  facts  and 
circumstances  which  this  court  and  the  United  States 
Supreme  Court  have  found  adequate  to  justify  such 
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intrusions.  Had  the  majority  seen  fit  to  embark  upon  this 
admittedly  painstaking  but  nonetheless  necessary  course  of 
analysis,  it  could  not  have  reached  the  result  it  did. 
Moreover,  in  its  haste  to  uphold  the  lawfulness  of  this 
search,  the  majority  has  cast  a  shadow  upon  a  long  line  of 
this  court’s  decisions  regarding  the  trial  court’s  role  in 
assessing  the  credibility  of  witnesses  and  making  factual 
findings  in  connection  with  motions  to  suppress  evidence. 

Kenneth  Beam,  a  deputy  sheriff  of  Randolph  County, 
testified  at  the  suppression  hearing  that  the  Randolph 
County  sheriff’s  office  had  received  a  tip  that  illegal  drugs 
were  being  sold  at  the  residence  of  George  Kraft  in  Percy, 
Illinois,  a  small  town  near  the  eastern  edge  of  Randolph 
County.  (Beam  gave  no  other  significant  details  regarding 
the  tip.)  The  sheriff’s  office  placed  the  house  under 
surveillance. 

About  a  week  later,  on  February  22,  1975,  one  of  the 
other  deputies  on  the  surveillance  detail  told  Beam  that  a 
shipment  of  drugs  was  expected.  (Beam  again  gave  no 
other  significant  details  regarding  this  additional  tip.)  The 
next  evening,  shortly  after  7  p.m.,  Beam  was  stationed  in 
an  unmarked  car  across  the  street  from  the  house  when  he 
observed  a  succession  of  four  or  five  persons  drive  up  to 
the  house,  enter,  and  depart  after  5  or  10  minutes.  About 
7:30  p.m.  he  observed  the  defendant  and  the  defendant’s 
brother,  Michael,  similarly  arrive,  enter  the  house,  and 
return  about  5  minutes  later  carrying  a  brown  paper  bag 
which,  Beam  testified,  they  placed  in  the  trunk  of  the  car. 

When  the  car  departed,  Beam  followed  it  as  it  headed 
westward  through  Randolph  County  toward  Steeleville.  He 
testified  that,  while  following  the  car,  he  was  unable  to 
read  its  license  number  because  the  light  which  normally 
illuminates  the  rear  license  plate  was  not  working  and 
because  a  trailer  hitch  obstructed  his  view.  Beam  radioed 
for  assistance,  and  testified  that,  as  he  did  so,  he  observed 
the  occupants  of  the  car  turn  around  and  look  at  him. 
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As  the  Blitz  car  reached  a  relatively  well-lighted  area  at 
Steeleville,  Beam  turned  on  the  flashing  red  light  on  his 
dashboard,  leading  defendant  to  promptly  pull  over  to  the 
side  of  the  road.  Beam  admitted  that  his  reason  for 
stopping  defendant’s  car  was,  at  least  in  part,  to  search  its 
trunk.  The  trial  court  apparently  found  that  the  traffic 
stop  was  merely  a  pretext  for  the  vehicle  search;  the 
majority  does  not  contest  this  finding. 

After  stopping,  defendant  got  out  of  his  car  and 
started  walking  back  toward  Beam’s  car  in  what  Beam 
described  as  a  “nervous  manner.”  The  defendant  gave 
Beam  an  apparently  valid  driver’s  license.  Beam  testified 
that,  at  about  this  time,  he  heard  what  he  thought  to  be 
police  radio  transmissions  coming  from  defendant’s  car, 
and  that,  when  he  saw  Michael  turn  a  knob  on  a  radio  in 
the  car,  he  opened  the  door,  took  the  radio  from  Michael, 
and  told  everybody  to  get  out  of  the  car  and  put  their 
hands  on  the  trunk.  Beam  then  returned  to  his  own  car 
and  ran  an  apparently  fruitless  radio  check  on  defendant’s 
driver’s  license  and  automobile  license  plate  numbers. 
Beam  then  took  a  shotgun  from  his  car  and  returned  to  the 
Blitz  car  and  its  occupants.  Another  officer  arrived  and 
took  charge  of  the  shotgun  while  Beam  conducted  an 
apparently  limited  search  of  the  suspects.  When  even  more 
officers  arrived,  one  of  them,  Joe  McDaniel,  searched  the 
suspects  again,  this  time  revealing  a  knife  concealed  on  the 
person  of  Michael,  who  was  arrested.  At  this  point  Beam 
formally  placed  defendant  under  arrest,  and  the  officers 
began  searching  the  interior  of  the  car.  McDaniel  and  Beam 
obtained  the  key  to  the  trunk,  which  they  unlocked  and 
searched,  eventually  finding  a  brown  grocery  bag  contain¬ 
ing  two  plastic  bags  of  a  substance  which  appeared  to  be 
cannabis. 

The  State  put  forward  several  theories  to  justify  the 
search;  the  theory  which  the  majority  evidently  found 
persuasive  was  that  Beam  and  McDaniel  had  probable 
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cause  to  search  the  trunk  of  the  car  for  drugs.  That  theory, 
and  therefore  the  majority’s  opinion,  is  irreconcilable  with 
the  controlling  precedents  of  both  this  court  and  the 
United  States  Supreme  Court  as  to  what  constitutes 
probable  cause  for  such  a  search.  See  Whiteley  v.  Warden 
(1971),  401  U.S.  560,  28  L.  Ed.  2d  306,  91  S.  Ct.  1031; 
Spinelli  v.  United  States  (1969),  393  U.S.  410,  21  L.  Ed. 
2d  637,  89  S.  Ct.  584 ;  Recznik  v.  City  of  Lorain  (1968), 
393  U.S.  166,  21  L.  Ed.  2d  317,  89  S.  Ct.  342;  Draper  v. 
United  States  (1959),  358  U.S.  307,  3  L.  Ed.  2d  327,  79  S. 
Ct.  329;  People  v.  Thomas  (1975),  62  Ill.  2d  375.  Cf 
People  v.  Clay  (1973),  55  Ill.  2d  501.  See  also  LaFave, 
Probable  Cause  From  Informants:  The  Effects  of  Murphy ’s 
Law  on  Fourth  Amendment  Adjudication,  1977  U.  Ill. 
L.F.  1,  49-66. 

When  Beam  first  observed  defendant’s  car,  all  he  knew 
was  that  someone  had  told  someone  in  the  sheriff’s  office 
something  about  drugs  being  sold  at  a  particular  house. 
This  “tip”  lacked  the  “sufficient  detail”  necessary  to 
indicate  “that  he  is  relying  on  something  more  substantial 
than  a  casual  rumor  circulating  in  the  underworld  or  an 
accusation  based  merely  on  an  individual’s  general  reputa¬ 
tion”  ( Spinelli  v.  United  States  (1969),  393  U.S.  410,  416, 
21  L.  Ed.  2d  637,  644,  89  S.  Ct.  584,  589).  Even  if  the  tip 
had  come  to  him  through  a  trusted  superior  (and  Beam 
had  no  idea  where  he  had  heard  it),  he  was  not  entitled  to 
rely  upon  it.  See  Whiteley  v.  Warden  (1971),  401  U.S.  560, 
565-66,  28  L.  Ed.  2d  306,  310-12,  91  S.  Ct.  1031,  1035. 

Beam’s  subsequent  observations  added  little  or  noth¬ 
ing  to  the  tip.  Certainly  the  comings  and  goings  of  cars  to  a 
location  rumored  to  be  the  site  of  criminal  activity  did  not 
add  anything.  (See  generally  Recznik  v.  City  of  Lorain 
(1968),  393  U.S.  166,  21  L.  Ed.  2d  317,  89  S.  Ct.  342.) 
The  paper  bag  (which  defendant  claimed  to  have  put  on 
the  back  seat)  was  not  incriminating.  Nor  did  the  obscured 
license  plate,  the  broken  light,  or  even  the  discovery  of 
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Michael’s  knife  and  radio  add  anything  to  corroborate  the 
alleged  tip.  Although  “information  gathered  by  the  arrest¬ 
ing  officers  can  be  used  to  sustain  a  finding  of  probable 
cause  for  an  arrest  that  could  not  adequately  be  supported 
by  the  tip  alone,”  “the  additional  information  acquired  by 
the  arresting  officers  must  in  some  sense  be  corroborative 
of  the  informer’s  tip  that  the  arrestees  committed  the 
felony  or,  as  in  Draper  itself,  were  in  the  process  of 
committing  the  felony.”  (Whiteley  v.  Warden  (1971),  401 
U.S.  560,  567,  28  L.  Ed.  2d  306,  312-13,  91  S.  Ct.  1031, 
1036.  Accord  People  v.  Thomas  (1975),  62  HI.  2d  375, 
378.)  Here,  the  information  gathered  by  Beam  did  not 
corroborate  anything.  Of  course,  the  tip  itself  was  so 
meager  that  there  was  little  which  he  could  corroborate.  In 
short,  Beam  did  not  have  probable  cause  to  believe  that  he 
would  find  drugs  in  the  trunk. 

The  majority  evidently  did  not  reach  the  State’s 
argument  that  the  search  of  the  locked  trunk  was  incident 
to  the  traffic  arrest.  In  light  of  my  position  on  the 
question  of  probable  cause,  however,  I  do  reach  that 
argument,  and  reject  it.  The  locked  trunk  clearly  contained 
neither  potential  threats  to  the  safety  of  the  arresting 
officers  nor  evidence  of  the  alleged  crime  of  driving  with  a 
broken  license  plate  light,  and  the  trial  court  properly  so 
found.  ( Chimel  v.  California  (1969),  395  U.S.  752,  23  L. 
Ed.  2d  685,  89  S.  Ct.  2034;  People  v.  Hendrix  (1974),  25 
Ill.  App.  3d  339.)  Moreover,  there  is  a  serious  question  as 
to  whether  a  full  search  of  the  car  and  trunk  is  justifiable 
on  the  basis  of  its  being  “incident”  to  a  mere  traffic  arrest: 

“Unlike  searches  of  the  person,  United  States 
v.  Robinson ,  414  U.S.  218  (1973);  United  States 
v.  Edwards ,  415  U.S.  800  (1974),  searches  of 
possessions  within  an  arrestee’s  immediate  control 
cannot  be  justified  by  any  reduced  expectations 
of  privacy  caused  by  the  arrest.”  United  States  v. 
Chadwick  (1977),  433  U.S.  1,  16  n.10,  53 
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L.  Ed.  2d  538,  551  n.10,  97  S.  Ct.  2476,  2486 

n.10. 

The  majority’s  reliance  on  People  v.  Brown  (1967),  38 
Ill.  2d  353,  to  justify  this  search  is  particularly  misplaced, 
since  Brown  dealt  primarily  with  whether  a  warrant  was 
necessary  to  search  a  car,  and  also  involved  a  car  which  had 
no  license  plates  at  all.  To  equate  a  broken  license  plate 
light  with  the  total  absence  of  license  plates  as  grounds  for 
a  full  search  of  the  car  and  trunk  is  to  suggest  that  police 
officers  may  use  a  driver’s  violation  of  any  one  of 
hundreds  of  seldom-enforced  traffic  ordinances  as  a 
pretext  for  searching  any  car  they  feel  like  searching.  This 
court  has  not  adopted  such  a  wholesale  abandonment  of 
the  requirements  of  the  fourth  amendment  with  regard  to 
automobiles.  See,  e.g.,  People  v.  Erickson  (1964),  31  Ill. 
2d  230. 

Finally,  the  majority  has  ignored  the  impact  of  the 
trial  court’s  finding  that  probable  cause  to  search  the  trunk 
was  lacking.  There  were  factual  disputes  which  the  trial 
court  must  have  resolved  in  reaching  its  decision  to 
suppress  the  fruits  of  this  search.  By  reversing  that 
decision,  the  majority  has  cast  a  shadow  upon  the 
long-established  rule  that  the  trial  court’s  findings  of  fact 
in  connection  with  a  motion  to  suppress  evidence  will  not 
be  overturned  by  a  reviewing  court  unless  manifestly 
erroneous.  See,  e.g.,  People  v.  Williams  (1974),  57  Ill.  2d 
239,  246;  People  v.  Clay  (1973),  55  Ill.  2d  501,  505; 
People  v.  Dailey  (1972),  51  Ill.  2d  239,  242;  People  v. 
Brooks  (1972),  51  Ill.  2d  156,  165;  People  v.  Johnson 
(1970),  44  Ill.  2d  463,  ^1$-, People  v.  Daily  (1968),  41  Ill. 
2d  116,  120 People  v.  Henderson  (1965),  33  Ill.  2d  225, 
229. 

One  factual  dispute  concerned  whether  Beam  actually 
had  observed  what  he  testified  he  had  observed.  Beam 
testified  that  he  saw  defendant  put  a  paper  bag  in  the 
trunk.  The  defendant  testified  that  he  put  the  bag  on  the 
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back  seat.  The  trial  court  was  not  required  to  find  the 
deputy  sheriff  to  be  inherently  more  credible  than  the 
defendant.  Indeed,  there  was  other  evidence  in  the  record 
which  might  have  cast  doubt  upon  Beam’s  credibility,  e.g., 
Beam’s  testimony  regarding  whether  there  was  such  a  bag 
in  the  back  seat  was,  at  best,  equivocal.  Also,  there  was  a 
significant  inconsistency  between  Beam’s  testimony  at  the 
preliminary  hearing  and  at  the  suppression  hearing  regard¬ 
ing  whether  the  radio  was  tuned  to  the  police  band.  Thus, 
it  is  not  insignificant  that  the  trial  court  kept  referring  to 
the  bag  having  been  put  “in  the  back”  of  the  car,  rather 
than  in  the  trunk.  At  the  very  least  therefore,  I  would 
remand  the  cause  to  the  circuit  court  with  directions  to 
enter  findings  of  fact  as  to  whether  Beam  actually  had 
observed  what  he  testified  he  had  observed.  I  would 
further  direct  that  if  the  court  finds  that  Beam  did  not 
observe  the  bag  being  placed  in  the  trunk,  the  defendant’s 
motion  to  suppress  should  be  granted.  Of  course,  even  if 
Beam  did  see  what  he  testified  he  saw,  I  do  not  believe 
that  he  had  grounds  to  search  the  trunk.  I  therefore 
respectfully  dissent. 

MR.  JUSTICE  MORAN,  also  dissenting: 

Here,  the  trial  court  concluded  that  the  warrantless 
search  of  the  trunk  was  not  a  weapons  search,  and  that  the 
real  reason  for  the  traffic  stop  was  to  determine  whether 
defendant’s  car  was  carrying  drugs.  This  conclusion  was 
well  supported  by  the  admissions  of  Beam.  The  court 
further  determined  that  the  tip  of  an  unidentified  informer 
was  insufficient  to  provide  probable  cause  to  search  the 
vehicle,  “particularly  the  locked  trunk.”  It  is  clear  that  the 
standards  for  a  finding  of  probable  cause  for  a  warrantless 
search  are  as  strict  as  those  under  which  a  magistrate  may 
issue  a  search  warrant.  Indeed,  the  United  States  Supreme 
Court  has  indicated  a  strong  preference  to  be  accorded 
searches  under  a  warrant.  “[I]n  a  doubtful  or  marginal 
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case  a  search  under  a  warrant  may  be  sustainable  where 
without  one  it  would  fall.”  United  States  v.  Ventres ca 
(1965),  380  U.S.  102,  106,  13  L.  Ed.  2d  684,  687,  85  S. 
Ct.  741,  744. 

This  general  preference  for  searches  pursuant  to  a 
warrant  is  modified  to  the  extent  that  exigent  circum¬ 
stances  may  justify  a  warrantless  search  of  an  automobile 
where  a  warrantless  search  of  a  dwelling  would  not  be 
justified.  ( Chambers  v.  Maroney  (1970),  399  U.S.  42,  26 
L.  Ed.  2d  419,  90  S.  Ct.  1975;  Carroll  v.  United  States 
(1925),  267  U.S.  132,  69  L.  Ed.  543,  45  S.  Ct.  280.)  The 
automobile’s  mobility  and  the  risk  of  loss  of  evidence  is 
the  underlying  rationale,  but  with  or  without  a  warrant, 
“[a]  utomobile  or  no  automobile,  there  must  be  probable 
cause  for  the  search.”  (Almeida-Sanchez  v.  United  States 
(1973),  413  U.S.  266,  269,  37  L.  Ed.  2d  596,  600-01,  93 
S.  Ct.  2535,  2537-38.)  This  principle  has  lately  been 
reacknowledged  in  Texas  v.  White  (1975),  423  U.  S.  67,  46 
L.  Ed.  2d  209,  96  S.  Ct.  304,  and  United  States  v. 
Martinez -Fuerte  (1976),  428  U.S.  543,  49  L.  Ed.  2d  1116, 
96  S.  Ct.  3074. 

The  cases  of  Aguilar  v.  Texas  (1964),  378  U.S.  108, 
12  L.  Ed.  2d  723,  84  S.  Ct.  1509,  and  Spinelli  v.  United 
States  (1969),  393  U.S.  410,  21  L.  Ed.  2d  637,  89  S.  Ct. 
584,  set  the  minimum  standards  under  the  Federal 
Constitution  for  the  issuance  of  a  search  warrant  in  cases 
where  an  informer’s  tip  is  part  of  the  basis  for  the 
magistrate’s  finding  of  probable  cause.  If  the  standards 
enunciated  in  ‘Aguilar  and  Spinelli  are  the  minimum  for  a 
search  warrant,  it  follows  that  a  warrantless  search,  in  like 
circumstances,  must  at  least  meet  those  standards. 

Aguilar  established  a  two-pronged  test:  a  warrant  may 
issue  where  the  affidavit  in  support  thereof  informs  the 
magistrate  of  (1)  facts  upon  which  the  affiant  rests  his 
conclusion  that  the  informer  is  credible  or  his  information 
reliable,  and  (2)  the  underlying  circumstances  upon  which 
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the  informer  based  his  conclusion  of  criminal  activity. 
(. Aguilar  v.  Texas  (1964),  378  U.S.  108,  114,  12  L.  Ed.  2d 
723,  729,  84  S.  Ct.  1509,  1514;  Spinelli  v.  United  States 
(1969),  393  U.S.  410,  416,  21  L.  Ed.  2d  637,  643,  89  S. 
Ct.  584,  589.)  In  Aguilar ,  two  police  officers  applied  for  a 
warrant  to  search  the  petitioner’s  home  for  narcotics.  The 
affidavit  in  support  of  their  application  stated  that  they 
had  received  reliable  information  from  a  credible  person 
that  narcotics  were  being  kept  on  the  premises.  The  court 
pointed  out  that,  to  support  a  finding  of  probable  cause, 
the  magistrate  must  base  his  conclusion  on  facts  and 
circumstances  revealed  to  him  under  oath  or  affirmation, 
and  mere  affirmation  of  belief  or  suspicion  is  not  enough. 
[Aguilar  v.  Texas  (1964),  378  U.S.  108,  112,  12  L.  Ed.  2d 
723,  727,  84  S.  Ct.  1509,  1512.)  The  mere  conclusion  in 
the  Aguilar  affidavit  that  the  subject  possessed  narcotics 
“was  not  even  that  of  the  affiant  himself;  it  was  that  of  an 
unidentified  informant.  The  affidavit  here  not  only  ‘con¬ 
tains  no  affirmative  allegation  that  the  affiant  spoke  with 
personal  knowledge  of  the  matters  contained  therein,’  it 
does  not  even  contain  an  ‘affirmative  allegation’  that  the 
affiant’s  unidentified  source  ‘spoke  with  personal  knowl¬ 
edge.’  For  all  that  appears,  the  source  here  merely 
suspected,  believed  or  concluded  that  there  were  narcotics 
in  petitioner’s  possession.’’  Aguilar  v.  Texas  (1964),  378 
U.S.  108,  113-14,  12  L.  Ed.  2d  723,  728,  84  S.  Ct.  1509, 
1513. 

In  the  case  at  bar,  the  bare  assertion  of  an  informer’s 
tip,  as  revealed  to  the  trial  court,  was  patently  insufficient 
to  support  a  finding  of  probable  cause,  for  it  satisfies 
neither  of  the  two  prongs  of  the  Aguilar  test.  Beam  could 
neither  identify  the  informer  nor  remember  who  in  the 
sheriff’s  department  had  relayed  the  tip.  His  conclusional 
statement  that  a  reliable,  unidentified  informer  had  told 
the  sheriff’s  office  that  drug  traffic  was  emanating  from 
the  Kraft  house  does  not  provide  facts  or  circumstances 


Oct.  1977 


People  v.  Blitz 


303 


from  which  the  court  could  conclude  that  the  informer 
was  credible  or  his  information  gained  in  a  reliable  manner. 
Beam’s  assertion  that  the  house  had  been  under  surveil¬ 
lance  for  a  week  does  not  of  itself  cure  the  defect.  For  a 
court  to  accept  Beam’s  or  the  sheriff’s  department’s 
inferences  that  the  tip  was  from  a  reliable  source,  without 
any  knowledge  of  the  underlying  circumstances  from 
which  the  inferences  were  drawn,  would  be  to  remove  the 
determination  of  probable  cause  from  a  neutral  and 
detached  source  and  allow  it  to  be  made  by  a  police  officer 
“  ‘***  engaged  in  the  often  competitive  enterprise  of 
ferreting  out  crime.’  ”  ( Spinelli  v.  United  States  (1969), 
393  U.S.  410,  415,  21  L.  Ed.  2d  637,  643,  89  S.  Ct.  584, 
589.)  The  circumstances  presented  here  likewise  fail  to 
meet  the  second  Aguilar  test:  there  was  no  testimony 
whatsoever  regarding  the  circumstances  under  which  the 
informer  drew  his  conclusion  of  criminal  activity. 

The  State  apparently  concedes  that  the  informant’s 
tip  was  insufficient  basis  for  a  finding  of  probable  cause 
under  Aguilar.  Instead,  it  argues  that  any  insufficiency  in 
the  tip  could  be,  and  was,  remedied  by  corroborative 
information  gleaned  by  Officer  Beam.  In  Spinelli ,  the 
court  announced  that  a  tip,  insufficient  under  the  Aguilar 
tests  but  adequately  corroborated  by  police  investigation, 
could  be  properly  considered  as  a  basis  for  a  finding  of 
probable  cause. 

In  Spinelli ,  the  informer’s  tip— held  inadequate  under 
both  Aguilar  tests— indicated  simply  that  the  FBI  “has 
been  informed  by  a  confidential  reliable  informant  that 
William  Spinelli  is  operating  a  handbook  and  accepting 
wagers  and  disseminating  wagering  information  by  means 
of  the  telephones  which  have  been  assigned  to  the  numbers 
WYdown  4-0029  and  WYdown  4-0136.”  ( Spinelli  v. 
United  States  (1969),  393  U.S.  410,  414,  21  L.  Ed.  2d 
637,  642,  89  S.  Ct.  584,  588.)  The  “corroborative” 
information  relied  upon  to  validate  the  inadequate  tip, 
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indicated,  briefly,  that  (1)  the  FBI  had  maintained 
surveillance  of  Spinelli’s  movements  for  five  days,  on  four 
of  which  Spinelli  crossed  from  Illinois  to  St.  Louis, 
Missouri,  between  11  a.m.  and  12:15  p.m.,  was  seen 
parking  his  car  in  a  parking  lot  used  by  residents  of  a 
specified  building,  and  was  once  seen  to  enter  a  particular 
apartment  therein;  (2)  the  FBI  check  with  the  telephone 
company  revealed  that  the  apartment  contained  phones 
with  numbers  indicated  in  the  tip;  (3)  Spinelli  was  known 
to  Federal  and  local  law-enforcement  agents  as  a  book¬ 
maker  and  gambler.  The  Supreme  Court  pointed  out  that 
there  could  be  no  question  that  the  informant’s  tip  had  “a 
fundamental  place  in  this  warrant  application.  Without  it, 
probable  cause  could  not  be  established.  The  first  two 
items  [as  above]  reflect  only  innocent-seeming  activity 
and  data.  ***  Finally,  the  allegation  that  Spinelli  was 
‘known’  to  the  affiant  and  the  other  federal  and  local  law 
enforcement  officers  as  a  gambler  and  an  associate  of 
gamblers  is  but  a  bald  and  unilluminating  assertion  of 
suspicion  that  is  entitled  to  no  weight  in  appraising  the 
magistrate’s  decision.”  Spinelli  v.  United  States  (1969), 
393  U.S.  410,  414,  21  L.  Ed.  2d  637,  642-43,  89  S.  Ct. 
584,  588. 

The  court  held  that  the  informant’s  tip,  even  when 
corroborated  to  the  extent  indicated,  was  insufficient  to 
provide  a  basis  for  a  finding  of  probable  cause.  It  reiterated 
that  the  corroborative  bits  of  information  supplied  by  the 
FBI  contained  ‘‘no  suggestion  of  criminal  conduct  when 
taken  by  themselves—  and  they  are  not  endowed  with  an 
aura  of  suspicion  by  virtue  of  the  informer's  tip .  ” 
(Emphasis  added.)  ( Spinelli  v.  United  States  (1969),  393 
U.S.  410,  418,  21  L.  Ed.  2d  637,  645,  89  S.  Ct.  584,  590.) 
With  the  Spinelli  standard  in  mind,  it  is  profitable  to  test 
for  the  existence  of  probable  cause  as  each  bit  of 
corroborative  information  was  accumulated. 

As  detailed  above,  the  informer’s  tip  alone  would  not 
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have  afforded  Officer  Beam  probable  cause  to  initially 
search  the  Kraft  home.  The  officer,  thereafter,  observed 
four  to  six  cars  stop  at  the  Kraft  house,  their  occupants 
enter  and  leave  within  5  to  10  minutes.  This  information, 
like  the  innocent-appearing  coming  and  going  of  Spinelli,  is 
clearly  not  of  itself  indicative  of  criminal  activity.  No 
probable  cause  therefore  would  have  existed  to  search  the 
Kraft  home  itself  at  this  point.  At  7:30  on  the  Sunday 
evening  in  question,  defendant  drove  to  the  Kraft  house. 
He  and  another  entered,  stayed  a  few  minutes,  and  exited, 
according  to  Beam,  carrying  an  “object”  (later  stated  by 
Beam  to  be  a  brown  paper  bag)  which  was  allegedly  put  in 
the  trunk  of  the  car.  Again,  this  surely  is  not  indicative  of 
criminal  activity.  However,  at  this  point  the  majority 
concludes  that  the  totality  of  the  circumstances  provided 
probable  cause  to  search  defendant’s  trunk— a  feeling 
apparently  not  shared  by  Beam.  Beam  felt  constrained  to 
follow  the  defendant  and  the  four  others  in  the  car  for  the 
six-mile  drive  to  Steeleville.  During  that  period,  he  noticed 
that  the  rear  license-plate  light  of  defendant’s  car  was  out 
and  the  license  partially  obstructed  by  a  trailer  hitch.  He 
determined  to  stop  the  defendant’s  car.  Although  this  was 
ostensibly  a  mere  traffic  stop,  he  twice  radioed  for 
assistance  to  meet  him  in  Steeleville.  At  the  time  of  his 
calls,  he  observed  the  occupants  of  the  car  looking  around, 
although  he  was  in  an  unmarked  car.  Certainly  it  cannot  be 
said  that  looking  around  is  an  occurrence  indicating  or 
corroborating  criminal  activity.  When  Beam  reached 
Steeleville,  he  turned  on  his  dashboard  flasher.  Defendant 
immediately  pulled  his  car  to  the  curb,  exited,  and 
approached  Beam’s  car  at  what  Beam  termed  a  “fast 
walk.”  Defendant  appeared  shaky  or  nervous  to  Beam. 
Innocent  concern  over  being  stopped  by  the  police  would 
be  expected.  Nervousness,  under  these  circumstances, 
without  other  indications  of  criminal  activity,  is  insuffi¬ 
cient  to  corroborate  the  tip.  (See  People  v.  Reed  (1967), 
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37  Ill.  2d  91,  where  the  defendant’s  nervousness  and  his 
repeated  glances  at  his  automobile  were  held  inadequate 
justification  for  the  search  of  his  car  after  a  stop  for  a 
vehicular  violation.) 

Officer  Beam  then  approached  defendant’s  auto  with 
defendant,  heard  voice  sounds  from  the  eight-band  short¬ 
wave  radio  in  the  car,  and  observed  defendant’s  brother 
turn  a  knob  on  the  radio.  The  record  reveals  that  Beam 
“assumed,”  rather  than  heard,  that  the  radio  had  been 
tuned  to  the  police  band.  He  further  assumed  that  the 
occupants  had  intercepted  his  requests  for  police  assis¬ 
tance.  The  presence  of  a  shortwave  radio  capable  of 
receiving  police  messages  is  not  a  crime,  and  is  certainly  no 
more  unusual  or  indicative  of  criminal  activity  than  was 
the  presence  of  two  telephones  in  the  apartment  under 
surveillance  in  Spinelli.  There  the  court  aptly  observed  that 
“[m]any  a  householder  indulges  himself  in  this  petty 
luxury.”  Spinelli  v.  United  States  (1969),  393  U.S.  410, 
414,  21  L.  Ed.  2d  637,  642-43,  89  S.  Ct.  584,  588. 

Under  Spinelli,  the  circumstances  related  above  must 
be  judged  without  the  incriminating  aura  of  the  inadequate 
informer’s  tip.  Without  that  aura,  these  so-called  corrobo¬ 
rating  facts  are  clearly  insufficient  to  support  a  finding  of 
probable  cause  to  search  defendant’s  car  or  trunk. 

It  is,  in  fact,  questionable  whether  any  weapons  search 
was  justified  here,  inasmuch  as  the  circumstances  did  not 
indicate  that  the  occupants  were  armed  and  dangerous  or 
that  they  were  involved  in  a  violent  crime.  (See  Terry  v. 
Ohio  (1968),  392  U.S.  1,  20  L.  Ed.  2d  889,  88  S.  Ct. 
1868.)  The  informer’s  tip  did  not  so  indicate.  Beam  clearly 
conceded  that  the  search  of  the  trunk  was  not  a  weapons 
search.  He  frankly  stated  that  he  searched  the  trunk  only 
for  drugs.  Probable  cause  to  search  the  trunk  was, 
however,  still  lacking.  The  finding  of  the  hunting  knife  by 
another  officer  during  a  second  search  of  defendant’s 
brother  did  not  logically  corroborate  the  informer’s  tip  or 
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Beam’s  suspicion  that  the  auto  contained  cannabis.  Thus, 
the  search  of  the  locked  trunk  cannot  be  justified  either  as 
a  weapons  search  or  as  a  search  for  drugs  based  on 
probable  cause. 

In  an  alternative  attempt  to  establish  legal  justification 
for  the  search  of  the  trunk,  the  State  in  essence  asserts  that 
there  was  probable  cause  where  the  “circumstances  sur¬ 
rounding  defendant’s  arrest  gave  the  appearance  of  crimi¬ 
nal  activity.”  At  oral  argument,  it  was  asserted  that  such 
criminal  activity  was  evidenced  by  the  “totality  of  the 
circumstances.”  Such  a  theory  was  a  foundation  of  the 
court  of  appeals  opinion  in  Spine lli  and  was  explicitly 
rejected  by  the  Supreme  Court  in  circumstances  “[w]here, 
as  here,  the  informer’s  tip  is  a  necessary  element  in  a 
finding  of  probable  cause  ***.”  Spinelli  v.  United  States 
(1969),  393  U.S.  410,  415,  21  L.  Ed.  2d  637,  643,  89  S. 
Ct.  584,  588. 

The  traffic  violation  for  which  defendant  was  ostensi¬ 
bly  stopped  was  an  inoperative  license-plate  light  and 
partial  obstruction  of  the  plate  by  a  trailer  hitch.  It  was 
conceded  by  the  State  at  oral  argument  to  be  the  kind  of 
violation  routinely  handled  by  a  brief  stop  and  the 
issuance  of  a  traffic  ticket.  Forgetting  Beam’s  admission 
that  the  stop  was  not  for  the  traffic  violation  but  to  allow 
him  to  search  the  trunk,  and  disregarding,  as  we  must,  the 
suspicion  derived  from  the  inadequate  tip,  there  were  no 
circumstances  surrounding  the  stop  which  would  have 
justified  the  officer  in  concluding  he  was  dealing  with 
other  than  an  ordinary  traffic  violator.  Unlike  the  total 
absence  of  license  plates,  which  could  indicate  car  theft, 
the  traffic  offense  here  is  not  of  the  serious  nature  which 
of  itself  would  reasonably  justify  a  conclusion  of  criminal 
activity.  (Compare  People  v.  Palmer  (1976),  62  Ill.  2d  261, 
with  People  v.  Reed  (1967),  37  Ill.  2d  91.)  The  State  cites 
People  v.  McKnight  (1968),  39  Ill.  2d  577,  as  a  comparable 
traffic  stop  where  a  search  was  justified.  However,  in  that 
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case  there  were  additional  factors  not  present  in  the  case  at 
bar.  In  McKnight,  the  actual  reason  for  the  traffic  stop  was 
the  traffic  violation— the  absence  of  a  license-plate  light. 
Thus  the  traffic  stop  was  not  a  mere  pretext  for  stopping 
and  searching  the  auto  for  contraband.  Further,  the 
circumstances  which  developed  out  of  the  stop  in  Mc¬ 
Knight  were  themselves  indicative  of  criminal  activity. 
When  the  car  was  stopped  and  the  police  turned  a  spotlight 
on  the  car,  the  defendant  changed  hands  on  the  steering 
wheel  and  brought  his  arm  and  shoulder  down  in  a  dipping 
motion  as  though  stashing  something  under  the  front  seat 
of  the  car.  The  defendant  there  told  the  police  that  he  had 
borrowed  the  car  from  a  friend  but  did  not  know  the 
friend’s  address.  In  the  presence  of  these  facts,  the  police 
could  reasonably  suspect  that  they  were  dealing,  not  with 
an  ordinary  traffic  violator,  but  with  a  car  thief,  and  could 
pat  down  defendant  and  his  companion  for  weapons.  The 
presence  of  a  gun  in  the  right  front  pants  pocket  of  the 
defendant’s  companion  when  he  stepped  out  of  the  car 
was  an  important,  but  additional,  factor  in  the  court’s 
finding  of  probable  cause  to  search  the  car  subsequent  to 
the  defendant’s  arrest. 

The  circumstances  of  the  traffic  stop  in  this  case  were 
critically  different.  Again,  untainted  by  the  aura  of  the 
inadequate  tip,  they  reveal  nothing  but  the  presence  of  an 
ordinary  traffic  violation.  The  trial  court  found,  and  it  is 
clearly  not  against  the  manifest  weight  of  the  evidence, 
that  the  traffic  arrest  was  a  pretext  for  the  police  to  search 
the  automobile  for  cannabis.  Lacking  probable  cause  for 
such  a  search,  the  search  cannot  be  justified  under  these 
circumstances  as  incident  to  a  lawful  custodial  arrest.  (Cf. 
United  States  v.  Robinson  (1973),  414  U.S.  218,  38  L.  Ed. 
2d  427,  94  S.  Ct.  467;  Gustafson  v.  Florida  (1973),  414 
U.S.  260,  38  L.  Ed.  2d  456,  94  S.  Ct.  488,  where  certain 
searches  incident  to  full  custodial  arrest  for  traffic  viola¬ 
tions  were  held  permissible.) 
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It  has  been  observed  by  various  courts  that  the 
circumstance  of  most  frequent  contact  between  citizen 
and  police  in  this  country  is  incident  to  a  stop  for  a  minor 
traffic  violation.  To  allow  the  police  to  engage  in  a 
full-scale  search  of  a  vehicle  and  a  “spread-eagle”  search  of 
its  occupants  incident  to  a  traffic  stop  where  the  circum¬ 
stances— if  the  subjects  were  on  foot— would  not  support  a 
finding  of  probable  cause  to  search,  would  cut  deeply  into 
the  fourth  amendment  privileges  enjoyed  by  the  citizens  of 
this  country.  Where,  as  here,  the  trier  of  fact  determines 
that  a  traffic  stop  is  a  pretext  for  an  investigation  of  other 
suspected  activity,  this  court  should  closely  scrutinize  any 
search  which  follows  for  justification  of  the  search 
independent  of  the  traffic  stop  (see  People  v.  Watkins 
(1960),  19  Ill.  2d  11),  for  “those  charged  with  *** 
investigative  and  prosecutorial  duty  should  not  be  the  sole 
judges  of  when  to  utilize  constitutionally  sensitive  means 
in  pursuing  their  tasks.”  United  States  v.  United  States 
District  Court  (1972),  407  U.S.  297,  317,  32  L.  Ed.  2d 
752,  766,  92  S.  Ct.  2125,  2136. 

I  would  therefore  affirm  the  judgment  of  the  appellate 
court. 

MR.  JUSTICE  GO LDENHERSH  joins  in  this  dissent. 


(No.  48888.— Judgment  affirmed.) 

LINDA  HINDLE,  Appellant,  v.  LEO  DILLBECK  et  aly 
Appellees.— JUSTIN  PAKENHAM,  Adm’r,  Appel¬ 
lant,  v.  LEO  DILLBECK  et  al.,  Appellees. 

Opinion  filed  Oct.  5,  1977.— Rehearing  denied  Nov.  23,  1977. 


1.  NEGLIGENCE— a  verdict  for  a  defendant  agent  does  not 
mean  she  is  free  of  negligence  or  foreclose  liability  of  her  principal 
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where  she  is  sued  only  as  an  independent  contractor  and  found  not 
to  be  one.  A  verdict  for  a  defendant  employee-agent  does  not  mean 
she  has  been  found  free  of  negligence  or  preclude  a  judgment  against 
her  employer-principal  for  her  alleged  negligent  driving,  where  the 
employee  is  named  as  a  defendant  only  in  her  capacity  as  an 
independent  contractor  and  the  jury  returns  a  special  interrogatory 
finding  her  not  to  be  one,  and  the  employer  is  named  as  a  defendant 
in  a  separate  count  alleging  its  liability  for  the  employee’s  negligence 
but  not  naming  the  employee  as  a  defendant  in  her  capacity  as 
agent,  since  the  employer  may  be  held  liable  if  the  jury  found  that 
the  driver  was  the  employer’s  agent  at  the  time  of  the  accident  and 
that  she  was  negligent.  (Pp.  316-17.) 

2.  APPEAL— in  determining  whether  to  remand  or  to  examine 
issues  not  considered  by  an  appellate  court ,  the  supreme  court  may 
consider  the  age  of  the  litigation  and  the  wishes  of  the  parties.  In 
determining  whether  to  examine  issues  not  considered  by  an 
appellate  court  rather  than  remand  with  directions  to  examine  those 
issues,  the  supreme  court  may  consider  the  age  of  the  litigation  and 
the  wishes  of  the  parties.  (P.  317.) 

3.  NEGLIGENCE— the  defense  that  a  negligence  action  is 
barred  by  the  Workmen's  Compensation  Act  is  one  that  a  defendant 
is  required  to  plead  and  prove.  The  defense  that  a  negligence  action 
is  barred  by  section  5(a)  of  the  Workmen’s  Compensation  Act  (Ill. 
Rev.  Stat.  1967,  ch.  48,  par.  138.5(a))  is  an  affirmative  defense  that 
a  defendant  is  required  to  plead  and  prove.  (Pp.  317-18.) 

4.  NEGLIGENCE— an  action  against  one's  employer  or  its 
employees  for  injuries  or  death  arising  out  of  and  in  the  course  of 
employment  is  barred  by  the  Workmen's  Compensation  Act.  The 
Workmen’s  Compensation  Act  provides  that  an  employee’s  action 
for  injuries  or  death  is  barred  if  the  employee  comes  within  the  Act 
and  is  “engaged  in  the  line  of  his  duty  as  such  employee”  at  the  time 
of  the  accident  (Ill.  Rev.  Stat.  1967,  ch.  48,  par.  138.5(a)),  and  this 
criterion  is  identical  to  the  general  test  of  compensability  under  the 
Act,  namely,  whether  injuries  or  death  arise  out  of  and  in  the  course 
of  employment.  (P.  318.) 

5.  WORKMEN’S  COMPENSATION—  injuries  incurred  while 
going  to  and  from  work  are  generally  considered  not  to  arise  out  of 
and  in  the  course  of  employment.  Accidents  occurring  while  an 
employee  is  traveling  to  and  from  his  place  of  work  are  generally 
considered  not  to  arise  out  of  and  in  the  course  of  employment, 
since  the  employee’s  trip  to  and  from  work  is  a  product  of  his  own 
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decision  as  to  where  he  wants  to  live.  (P.  318.) 

6.  WORKMEN’S  COMPENSATION— au thorization  for  pay¬ 
ment  for  time  spent  going  to  or  from  work  is  not  relevant  to 
whether  the  trip  is  in  the  course  of  employment.  Whether  an 
employer  may  authorize  its  foreman  to  pay  a  crew  for  time  spent 
either  going  to  or  coming  from  a  work  site  is  not  relevant  to  the 
question  of  whether  an  accident  occurring  as  the  employee  was 
being  driven  home  by  her  foreman  arose  out  of  and  in  the  course  of 
employment.  (P.  319.) 

7.  WORKMEN’S  COMPENSATION— an  injury  arises  in  the 
course  of  employment  where  incurred  going  to  or  from  work  in  a 
vehicle  under  the  control  of  the  employer.  If  a  trip  to  or  from  work 
is  made  in  a  vehicle  under  the  control  of  the  employer,  an  injury 
incurred  during  that  trip  arises  in  the  course  of  employment,  since 
the  employer  himself  has  expanded  the  range  of  the  employment 
and  the  attendant  risks.  (P.  320.) 

8.  NEGLIGENCE— when  an  employer’s  provision  of  a  truck 
ride  for  corn  detasselers  from  the  field  bars  their  common  law 
actions  for  an  accident  occurring  en  route.  An  accident  involving 
corn  detasselers  arises  out  of  and  in  the  course  of  employment, 
barring  negligence  actions  against  the  employer,  where  it  occurs 
while  the  detasseling  crew  is  returning  from  a  cornfield  in  a  truck 
provided  by  a  crew  leader  and  fellow  employee  who  is  required  by 
the  employer  to  provide  that  transportation  and  who  is  paid 
additional  compensation  therefor,  where  there  is  no  public  transpor¬ 
tation  in  the  area  and  the  members  of  the  detasseling  crew  are 
dependent  upon  the  employer  to  transport  them  to  and  from  the 
fields,  since  such  a  record  indicates  that  the  truck  is  under  the 
control  of  the  employer  and  that  transportation  is  provided  by  it  as 
a  business  necessity,  and  a  jury  finding  to  the  contrary  cannot  be 
allowed  to  stand  under  the  standard  of  Pedrick  v.  Peoria  &  Eastern 
R.R.  Co.  (1967),  37  Ill.  2d  494,  510.  (Pp.  312-20.) 

MORAN,  J.,  took  no  part. 

DOOLEY  and  GOLDENHERSH,  JJ.,  dissenting. 

Appellate  citations:  1  Ill.  App.  3d  1021. 

50  Ill.  App.  3d  1120  (Order  under  Supreme 
Court  Rule  23). 

Appeal  from  the  Appellate  Court  for  the  Second 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Kane  County,  the  Hon.  Joseph  T.  Suhler,  Judge, 


312 


Hindle  v.  Dillbeck 


68  Ill.  2d  309 


presiding. 

Reid,  Ochsenschlager,  Murphy  &  Hupp,  of  Aurora 
(Charles  F.  Thompson,  Jr.,  and  John  M.  Lamont,  of 
counsel),  for  appellants. 

Robert  F.  Casey,  of  Geneva,  and  Gerald  M.  Sheridan, 
Jr.,  of  Wheaton,  for  appellee  De  Kalb  Agricultural  Associa¬ 
tion,  Inc. 

MR.  CHIEF  JUSTICE  WARD  delivered  the  opinion  of 
the  court: 

Mary  Dillbeck  was  hired  in  June  of  1966,  by  De  Kalb 
Agricultural  Association,  Inc.  (hereafter  De  Kalb),  to  act  as 
a  crew  leader  in  its  corn-detasseling  operations.  Required 
to  provide  transportation  for  the  crew  (for  which  she 
would  receive  additional  compensation),  she  arranged  to 
use  her  father’s  1958  three-quarter-ton  pickup  truck.  Two 
lawn  chairs  and  an  old  truck  seat  were  installed  in  the  back 
of  the  truck  to  provide  seating.  On  her  first  day  as  a  crew 
’  leader,  July  18,  1966,  she  met  the  members  of  her  crew  at 
a  park  in  Earlville,  Illinois,  at  approximately  8  a.m.  and 
drove  them  in  her  father’s  truck  to  the  work  site.  They 
arrived  at  8:30  and  detasseled  corn  until  4  p.m.,  the  end  of 
the  workday.  The  crew  members  seated  themselves  in  the 
back  of  the  truck  and  Mary  Dillbeck  drove  the  truck  in  an 
easterly  direction  along  Preserve  Road  toward  Route  23. 
The  weather  was  clear  and  warm,  and  the  gravel  road  was 
dry.  As  she  approached  Route  23  Mary  Dillbeck  attempted 
to  slow  down  in  anticipation  of  the  stop  she  would  have  to 
make  at  the  junction  of  Route  23  and  Preserve  Road.  She 
lost  control  of  the  vehicle  when  it  started  to  slide  on  the 
gravel,  and  the  truck  slid  off  the  road  and  struck  a  utility 
pole.  Linda  Hindle,  a  crew  member,  was  seriously  injured, 
and  Joyce  Lynn  Pakenham,  another  crew  member,  was 
killed. 

Linda  Hindle  and  Justin  Pakenham,  as  administrator 
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for  the  estate  of  Joyce  Lynn  Pakenham,  filed  separate  suits 
in  the  circuit  court  of  Kane  County  naming  Mary  Dillbeck, 
Leo  Dillbeck,  her  father,  and  De  Kalb  as  defendants  and 
charging  their  negligence.  The  defendants  filed  motions  for 
summary  judgments  contending  that  Linda  Hindle ’s  in¬ 
juries  and  Joyce  Lynn  Pakenham ’s  death  arose  in  the  line 
of  their  employment,  and  thus  any  common  law  actions 
were  barred  by  section  5(a)  of  the  Workmen’s  Compensa¬ 
tion  Act  (Ill.  Rev.  Stat.  1967,  ch.  48,  par.  138.5(a)).  That 
section  provided,  in  part: 

“No  common  law  or  statutory  right  to  recover 
damages  from  the  employer  or  his  employees  for  injury  or 
death  sustained  by  any  employee  while  engaged  in  the 
line  of  his  duty  as  such  employee  ***  shall  be  available  to 
any  employee  who  is  covered  by  the  provisions  of  this 
Act  ***.” 

The  trial  court  granted  the  motions  but  the  appellate  court 
reversed  (1  Ill.  App.  3d  1021),  holding  that  the  motions 
should  have  been  denied.  On  remand  the  suits  were 
consolidated  for  trial. 

Officer  James  L.  Rackley,  an  Illinois  State  police 
officer,  testified  that  he  arrived  at  the  scene  shortly  after 
the  accident.  He  said  that  it  occurred  on  Preserve  Road 
about  400  feet  west  of  Route  23  and  that  the  truck  left 
“tire  marks  or  skid  marks”  242  feet  long  on  Preserve 
before  it  left  the  road  and  struck  the  pole.  He  stated  that 
the  truck  continued  moving  after  it  struck  the  pole  and 
came  to  rest  at  a  point  37  feet  south  of  Preserve  and  90 
feet  east  of  where  it  had  left  the  road.  He  said  that  he 
spoke  with  Mary  Dillbeck  shortly  after  the  accident  and 
that  she  told  him  that  “it  was  caused  because  she  lost 
control  of  the  vehicle.” 

The  plaintiffs  called  Mary  Dillbeck  to  testify  as  an 
adverse  witness  under  section  60  of  the  Civil  Practice  Act 
(Ill.  Rev.  Stat.  1971,  ch.  110,  par.  60).  She  testified  that 
she  was  moving  at  about  40  miles  per  hour  and  that  when 
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she  applied  the  brakes  the  back  end  of  the  truck  began  to 
swerve.  She  said  that  she  then  turned  the  wheels  of  the 
truck  in  the  direction  the  truck  was  swerving,  but  because 
the  swerving  became  worse,  she  turned  the  wheels  in  the 
opposite  direction  to  bring  the  vehicle  under  control.  She 
testified  that,  however,  at  some  point  after  the  truck  began 
to  swerve,  she  lost  control  and  the  vehicle  headed  off  the 
road.  She  said  that  she  was  required  by  De  Kalb  to  provide 
transportation  for  her  crew  members  from  Earlville  to  the 
fields  where  the  work  was  done  and  back  again,  for  which 
transportation  she  was  paid  $5  per  day.  She  testified  that 
she  had  authority  to  hire  and  fire  members  of  her  crew  and 
that  she  was  required  by  De  Kalb  to  supervise  them  while 
they  worked  in  the  fields.  She  also  said  that  she  had  the 
right  to  select  the  route  to  be  used  for  getting  from 
Earlville  to  the  fields  and  back  again  and  that  on  the  day 
of  the  accident  she  was  returning  to  Earlville  over  the  same 
route  she  had  driven  that  morning  to  get  to  the  field  where 
the  crew  was  to  work. 

The  plaintiffs  also  called  Ernest  Kastler,  a  foreman  for 
De  Kalb  who  supervised  its  detasseling  operations  in  the 
Earlville  area  in  July  of  1966,  to  testify  as  an  adverse 
witness  under  section  60.  He  said  that  a  crew  leader  was 
paid  $5  per  day  for  the  use  of  the  vehicle  she  provided  to 
transport  her  crew  to  and  from  work.  He  stated  that  there 
was  no  public  transportation  in  the  Earlville  area.  He  said, 
too,  that  a  crew  might  work  in  more  than  one  field  in  a 
single  day,  that  this  was  not  determined  in  advance,  and 
that  a  crew  might  not  work  a  full  8  hours  in  case  of  bad 
weather.  He  testified,  too,  that  he  had  authority  from  De 
Kalb  to  pay  the  crew  members  for  the  time  they  spent 
traveling  from  Earlville  to  the  fields  or  for  the  time  they 
spent  returning  from  the  fields  to  Earlville  and  that  he  had, 
as  the  foreman  of  that  crew,  decided  Mary  Dillbeck’s  crew 
would  be  paid  for  the  time  it  spent  traveling  from  Earlville 
to  the  fields.  He  said  that  on  July  18  the  crew  members 
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were  paid  from  the  time  they  left  Earlville  at  8  a.m.  until 
they  finished  in  the  fields  at  4  p.m.  He  stated  that  crew 
leaders  were  paid  $1.60  per  hour  and  crew  members,  who 
ranged  in  age  from  14  to  16,  $1.15  per  hour.  He  said  that 
he  selected  Mary  Dillbeck  to  be  a  crew  leader  and  that  she 
was  free  to  select  the  routes  to  travel  to  and  from  the 
fields.  Kastler  testified  that  Mary  Dillbeck  was  not 
required  to  drive  her  crew  directly  back  to  their  home 
community  immediately  after  work.  He  stated  that  she 
and  her  crew  were  free  to  go  wherever  they  wished  after 
work  if  Mary  Dillbeck  was  willing  to  drive  the  members 
because  “she  was  still  in  charge  of  them  until  they  got 
back  to  the  park  in  Earlville.” 

Linda  Hindle  testified  that  by  prearrangement  she  met 
Mary  Dillbeck  on  July  18,  1966,  at  8  a.m.  at  a  park  in 
Earlville  and  that  at  that  time  she  did  not  know  which 
field  they  were  going  to  work  in  that  day.  She  said  that 
Kastler  did  not  give  her  any  instructions  concerning  her 
work  or  Mary  Dillbeck’s  responsibilities.  She  stated  on 
cross-examination  that  she  knew  that  De  Kalb  would 
provide  transportation  for  her  to  and  from  the  fields.  She 
testified  that  she  had  no  idea  how  fast  the  truck  was 
traveling  just  before  the  accident  or  whether  it  had  slid  on 
the  gravel. 

At  the  close  of  all  evidence,  the  trial  court  granted 
Leo  Dillbeck’s  motion  for  a  directed  verdict.  Before  the 
case  went  to  the  jury,  the  plaintiffs  filed  an  amended 
complaint.  In  count  I  they  alleged  that  De  Kalb,  through 
its  agent  Mary  Dillbeck,  had  negligently  operated  the 
truck;  Mary  Dillbeck  was  not  named  as  a  defendant  in 
count  I.  In  count  II  they  alleged  that  De  Kalb  had  been 
negligent  in  selecting  Mary  Dillbeck  to  provide  transporta¬ 
tion  for  the  plaintiffs.  In  count  III  they  alleged  that  Mary 
Dillbeck  was  an  independent  contractor  and  that  she  had 
negligently  operated  the  truck.  Count  II  was  dismissed  by 
the  trial  court  for  failing  to  state  a  cause  of  action. 
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Together  with  instructions  and  general  verdict  forms, 
these  two  special  interrogatories  were  submitted  to  the 
jury: 

“You  are  instructed  to  answer  ‘yes’  or  ‘no’  to  the 
following  Interrogatory:  Was  the  defendant,  Mary  K. 
Dillbeck,  an  independent  contractor  at  the  time  and  place 
of  the  occurrence  in  question?” 

“You  are  instructed  to  answer  ‘yes’  or  ‘no’  to  the 
following  Interrogatory:  Were  the  plaintiffs,  Linda  Hindle 
and  Joyce  Lynn  Pakenham,  engaged  in  the  line  of  their 
duties  as  employees  of  the  defendant,  De  Kalb  Agricul¬ 
tural  Association,  at  the  time  and  place  of  the  occurrence 
in  question?” 

The  jury  returned  a  verdict  in  Linda  Hindle ’s  favor  and 
against  De  Kalb  in  the  amount  of  5100,000  and  in  Justin 
Pakenham’s  favor  and  against  De  Kalb  in  the  amount  of 
530,000.  The  jury  found  in  favor  of  Mary  Dillbeck.  Both 
special  interrogatories  were  answered  in  the  negative. 
Following  the  trial,  the  case  waT  again  appealed  to  the 
appellate  court,  and,  in  a  Rule  23  order  (58  Ill.  2d  R.  23), 
the  court  reversed  the  judgment  against  De  Kalb,  stating: 
“Since  De  Kalb’s  only  liability  here  must  be  on 
the  basis  of  respondeat  superior  for  the  actions  of 
its  driver,  Mary  Dillbeck,  and  since  the  jury  has 
found  for  her  and  against  the  plaintiffs  and 
judgments  thereon  have  been  entered,  from  which 
no  appeals  have  been  taken,  the  judgments  against 
the  employer  cannot  stand.” 

We  granted  the  plaintiffs’  petition  for  leave  to  appeal 
under  our  Rule  315  (58  Ill.  2d  R.  315). 

De  Kalb  concedes  here  that  the  appellate  court’s 
reversal  in  its  favor  was  error.  The  jury  did  not  have  to  find 
that  Mary  Dillbeck  was  free  from  negligence  in  order  to 
return  a  verdict  in  her  favor.  Since  Mary  Dillbeck  was  not 
sued  in  count  I  of  the  plaintiffs’  amended  complaint,  the 
jury  could  return  a  verdict  in  her  favor  if  it  found  that  she 
was  not  an  independent  contractor.  The  jury’s  answer  to 
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the  first  interrogatory  shows  the  jury  found  she  was  not  an 
independent  contractor.  This  finding,  however,  would  not 
preclude  the  jury  from  determining  that  De  Kalb  was 
liable.  De  Kalb  could  be  held  liable  if  the  jury  found  that 
Mary  Dillbeck  was  De  Kalb’s  agent  at  the  time  of  the 
accident  and  that  she  was  negligent.  The  jury’s  verdicts  and 
its  answer  to  the  interrogatory  show  that  this  is  what  it 
found. 

De  Kalb  does  present  questions  here  that  were  not 
considered  by  the  appellate  court.  Ordinarily  we  would 
remand  the  cause  to  the  appellate  court  with  the  direction 
that  it  examine  these  issues,  but  considering  the  age  of  this 
litigation  and  the  wishes  of  the  parties  we  have  concluded 
we  should  consider  the  questions. 

De  Kalb  contends  that  the  trial  court  erred  by  failing 
to  direct  a  verdict  in  its  favor  and  by  refusing  to  grant  its 
motion  for  a  judgment  notwithstanding  the  verdict. 
Recently,  in  Mizowek  v.  De  Franco  (1976),  64  Ill.  2d  303, 
309,  we  spoke  of  the  standards  for  these  actions: 

“In  Pedrick  this  court  announced  the  stan¬ 
dard  to  be  used  in  determining  when  a  trial  court 
should  enter  either  a  directed  verdict  or  a 
judgment  notwithstanding  the  verdict.  It  was 
said:  ‘In  our  judgment  verdicts  ought  to  be 
directed  and  judgments  n.o.v .  entered  only  in 
those  cases  in  which  all  of  the  evidence,  when 
viewed  in  its  aspect  most  favorable  to  the 
opponent,  so  overwhelmingly  favors  movant  that 
no  contrary  verdict  based  on  that  evidence  could 
ever  stand.’  (37  Ill.  2d  494,  510;  see  also  Mundt  v. 
Ragnar  Benson,  Inc.,  61  Ill.  2d  151,  156-57.)’’ 

De  Kalb  argues  that  the  evidence  establishes  that  Linda 
Hindle  and  Joyce  Lynn  Pakenham  were  in  the  line  of  duty 
within  the  meaning  of  section  5(a)  of  the  Workmen’s 
Compensation  Act,  which  we  have  set  out  earlier,  at  the 
time  of  the  accident.  The  defense  that  the  plaintiffs’ 
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actions  were  barred  by  section  5(a)  was  an  affirmative 
defense  that  De  Kalb  was  required  to  plead,  as  it  did,  and 
to  prove.  Meador  v.  City  of  Salem  (1972),  51  Ill.  2d  572, 
578;  Victor  v.  Dehmlow  (1950),  405  Ill.  249,  252-53. 

The  plaintiffs’  actions  were  barred  if  Linda  Hindle  and 
Joyce  Lynn  Pakenham  were  “engaged  in  the  line  of”  their 
duties  at  the  time  of  the  accident.  The  “line  of  duty” 
criterion  is  identical  to  the  general  test  of  compensability, 
“arise  out  of  and  in  the  course  of  employment.”  ( Sjostrom 
v.  Sproule  (1965),  33  Ill.  2d  40,  43.)  Generally  in  our 
State  and  in  other  jurisdictions  accidents  occurring  while 
an  employee  is  traveling  to  or  from  his  place  of  work  are 
considered  not  to  arise  out  of  and  in  the  course  of 
employment.  (Warren  v.  Industrial  Com.  (1975),  61  Ill.  2d 
373;  Burmeister  v.  Industrial  Com.  (1972),  52  Ill.  2d  84; 
see  also  1  A.  Larson,  Workmen’s  Compensation  sec.  15.00 
(1972).)  “The  reason  is  that  the  employee’s  trip  to  and 
from  work  is  the  product  of  his  own  decision  as  to  where 
he  wants  to  live,  a  matter  in  which  his  employer  ordinarily 
has  no  interest.”  Sjostrom  v.  Sproule  (1965),  33  Ill.  2d  40, 
43. 

Exceptions  to  this,  however,  have  been  recognized. 
(See,  e.g.,  Thomas  Reed  &  Son  v.  Industrial  Com.  (1967), 
36  Ill.  2d  612;  Urban  v.  Industrial  Com.  (1966),  34  Ill.  2d 
159  (trip  or  travel  is  necessitated  by  the  demands  of  the 
employment).)  In  Sjostrom  v.  Sproule  (1965),  33  Ill.  2d 
40,  the  court  held  that  the  plaintiff’s  cause  of  action 
against  his  co-employee  was  barred  by  section  5(a)  under 
circumstances  not  as  compelling  as  those  here.  There  the 
plaintiff  and  the  defendant  worked  for  Armour  &:  Com¬ 
pany,  whose  main  office  was  in  Chicago.  The  plaintiff  and 
later  the  defendant  were  assigned  to  supervise  construction 
work  at  the  plant  Armour  was  building  in  Bradley,  Illinois. 
The  plaintiff  traveled  to  Bradley  in  a  company  car  and  was 
reimbursed  for  gas  and  oil.  At  first  the  defendant  drove  his 
own  car  to  Bradley  and  received  a  mileage  allowance.  The 
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defendant  was  then  directed  by  Armour’s  superintendent 
at  Bradley  to  ride  with  the  plaintiff  in  the  company  car  to 
eliminate  the  defendant’s  duplicate  expense.  Thereafter 
the  defendant  would  drive  his  car  to  the  plaintiff’s  house 
and  then  ride  with  the  plaintiff  to  the  job  site  in  Bradley. 
The  company  car  broke  down,  and  the  defendant  and  the 
plaintiff  began  driving  to  Bradley  in  the  defendant’s  car. 
The  defendant  again  was  given  a  mileage  allowance.  The 
defendant  informed  his  supervisor  of  the  car’s  breakdown 
and  was  told  that  efforts  would  be  made  to  secure  another 
company  car.  The  plaintiff  was  injured  in  a  collision  while 
riding  to  Bradley  in  the  defendant’s  car.  He  brought  suit 
against  the  defendant.  This  court  held  that  the  injuries 
arose  out  of  and  in  the  course  of  the  plaintiff’s  employ¬ 
ment,  thus  barring  a  common  law  action  against  the 
defendant. 

We  consider  that  De  Kalb  provided  transportation  for 
its  crew  members,  as  a  business  necessity,  and,  conse¬ 
quently,  that  Linda  Hindle  and  Joyce  Lynn  Pakenham 
were  in  the  course  of  their  employment  at  the  time  of  the 
accident.  That  De  Kalb  authorized  its  foreman  to  pay  the 
crew  for  time  spent  either  going  to  or  coming  from  the 
field  was  not  relevant  to  the  question  of  whether  the 
transportation  was  in  the  course  of  employment.  We  also 
judge  “all  of  the  evidence,  when  viewed  in  its  aspect  most 
favorable  to  the  opponent,  so  overwhelmingly  favors  the 
movant  that  no  contrary  verdict  based  upon  that  evidence 
could  ever  stand.”  (. Pedrick  v.  Peoria  &  Eastern  R.R.  Co. 
(1967),  37  Ill.  2d  494,  510.)  The  record  shows  that  no 
public  transportation  was  available  in  the  Earlville  area  in 
the  summer  of  1966.  It  also  shows  that  a  crew  might  work 
in  more  than  one  field  in  a  day,  and  it  also  shows  that  a 
crew  might  not  work  for  a  full  day.  Whether  it  would  work 
in  more  than  one  field  in  a  given  day  or  whether  it  might 
not  have  a  full  day’s  work  could  not  be  determined  in 
advance.  It  was  shown  that  crew  members  depended  on  De 
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Kalb  to  provide  transportation  to  and  from  the  fields  and 
that  they  were  required  to  ride  to  work  with  their  crew 
leaders  in  the  morning.  The  conclusion  is  inescapable  that 
the  crew  members  depended  on  De  Kalb  to  provide 
transportation  to  and  from  work.  If  it  did  not  do  so,  the 
crew  members,  who  ranged  in  age  from  14  to  16,  could 
not  have  gotten  to  work  or  gotten  home  at  the  end  of  the 
working  day. 

Larson  in  his  treatise  on  workmen’s  compensation 
states: 

“If  the  trip  to  and  from  work  is  made  in  a  truck,  bus, 
car,  or  other  vehicle  under  the  control  of  the  employer, 
an  injury  during  that  trip  is  incurred  in  the  course  of 
employment.  The  justification  for  this  holding  is  that  the 
employer  has  himself  expanded  the  range  of  the  employ¬ 
ment  and  the  attendant  risks.”  (1  A.  Larson,  Workmen’s 
Compensation  sec.  17.10  (1972);  see  also  sec.  16.30 
(1972).) 

The  crew  members’  range  of  employment  was  expanded 
by  De  Kalb’s  providing  of  transportation,  and  it  is  also 
clear  that  the  truck  was  under  the  control  of  De  Kalb. 

For  the  reasons  stated,  the  judgment  of  the  appellate 
court  is  affirmed. 

Judgment  affirmed. 

MR.  JUSTICE  MORAN  took  no  part  in  the  considera¬ 
tion  or  decision  of  this  case. 


MR.  JUSTICE  DOOLEY,  dissenting: 

Whether  the  Workmen’s  Compensation  Act  barred 
plaintiff’s  action  was  determined  by  the  jury  adversely  to 
defendant’s  contention.  It  answered  in  the  negative  this 
special  interrogatory: 

“Were  the  plaintiffs,  Linda  Hindle  and  Joyce  Lynn 
Pakenham,  engaged  in  the  line  of  their  duties  as  employ¬ 
ees  of  the  defendant,  De  Kalb  Agricultural  Association,  at 
the  time  and  place  of  the  occurrence  in  question?” 
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It  is  fundamental  that  the  burden  of  proving  this 
affirmative  defense  was  upon  the  defendant.  ( Victor  v. 
Dehmlow  (1950),  405  Ill.  249,  252-54.)  Specifically,  the 
defendant  invoking  such  a  defense  “would  be  required  to 
plead,  and  have  the  burden  of  proving,  that  the  plaintiff 
was  injured  or  killed  by  an  accident  arising  out  of  and  in 
the  course  of  his  employment.”  405  Ill.  249,  253-54. 

These  principles  are  relevant  in  determining  whether 
the  evidence  on  this  issue  presented  a  factual  or  legal  issue, 
or  a  mixed  question  of  law  and  fact.  These  girls  had 
completed  their  work  when  they  clocked  out  on  their 
timecards  at  4  p.m.  Their  pay  period  terminated  at  that 
hour.  They  were  not  required  to  ride  home  with  Mary 
Dillbeck.  After  4  p.m.  they  had  no  duty,  direction  or 
instruction.  Insofar  as  the  employer  was  concerned,  the 
girls  could  do  as  they  desired  after  they  left  the  fields.  If 
they  wished  to  leave  the  truck  at  any  given  point  between 
the  fields  and  Earlville,  they  were  free  to  do  so. 

We  appreciate  the  difference  between  this  trip  and  the 
trip  to  work.  In  the  morning  it  was  required  that  they 
assemble  at  a  certain  point  in  Earlville,  and  they  were  paid 
their  hourly  wage  between  the  point  where  they  were 
picked  up  and  the  work  site  proper. 

Substantially  the  same  issue  has  been  decided  differ¬ 
ently  by  this  court.  In  Meador  v.  City  of  Salem  (1972),  51 
Ill.  2d  572,  plaintiff  was  employed  by  the  Salem  Police 
Department.  His  hours  were  4  p.m.  to  midnight,  and 
frequently,  as  a  courtesy,  he  was  given  a  ride  home  in  one 
of  the  police  cars  of  the  defendant  city.  On  the  night  in 
question,  while  he  was  being  given  a  ride  home,  the  police 
officer  driving  the  city  vehicle,  in  an  effort  to  overtake  a 
speeding  automobile,  ran  off  the  road  causing  injury  to  the 
plaintiff.  There,  as  here,  defendant  asserted  the  affirmative 
defense  of  the  Workmen’s  Compensation  Act.  There,  as 
here,  there  was  a  special  interrogatory  answered  adversely 
to  defendant.  But  there,  unlike  here,  the  court  determined 
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that  the  issue  was  one  of  fact  for  the  jury. 

In  Lopez  v.  Galeener  (1975),  34  Ill.  App.  3d  815, 
another  similar  situation  was  encountered.  The  defendant 
operated  a  feed  store  in  town,  as  well  as  a  poultry  farm. 
Richard  Schuette  and  Douglas  Lopez  were  hired  to  work 
on  the  poultry  farm.  However,  at  the  feed  store  in  town 
defendant  provided  a  shower  room  where  those  who  did 
this  work  could  change  clothes.  On  the  afternoon  of  the 
particular  day,  Schuette  and  Lopez  went  to  the  feed  store 
after  school.  They  changed  their  clothes,  and  defendant 
Galeener  left  with  them  and  two  other  boys,  including 
defendant  Hess,  for  his  poultry  farm.  En  route  they 
stopped  at  a  cafe  for  about  20  minutes.  When  completing 
their  journey  to  the  farm,  the  station  wagon,  then 
operated  by  defendant  Hess,  was  struck  by  an  automobile, 
resulting  in  injury  to  Schuette  and  death  to  Lopez.  In  the 
action  by  Schuette  and  the  administrator  of  Lopez’  estate, 
it  was  disputed  whether  Schuette  and  Lopez  were  required 
to  report  at  the  feed  store  in  town  before  beginning  their 
work  at  the  poultry  farm. 

In  affirming  a  judgment  for  the  plaintiffs,  the  appel¬ 
late  court  noted: 

“The  defendants,  Galeener  and  Hess,  have  argued 
that  the  travel  of  Schuette  and  Lopez  from  the 
feed  store  to  the  poultry  farm  was  occasioned  by 
the  demands  or  exigencies  of  their  employment 
with  Galeener.  The  evidence,  when  viewed  most 
favorably  to  plaintiffs  shows  they  were  not 
required  by  their  employment  to  go  to  the  feed 
store,  and  that  they  were  not  required  by  their 
employment  to  travel  from  the  feed  store  to  the 
poultry  farm.  The  most  that  can  be  said  about  the 
relationship  of  Schuette  and  Lopez  to  the  feed 
store  is  that  Schuette  and  Lopez  could  go  to  the 
feed  store  to  change  their  clothes  if  they  desired 
to  do  so.  This  certainly  does  not  overwhelmingly 
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prove  that  the  presence  of  Schuette  and  Lopez  at 
the  feed  store  or  that  the  traveling  by  Schuette 
and  Lopez  from  the  feed  store  to  the  poultry 
farm  was  brought  about  by  the  demands  or 
exigencies  of  the  employment.”  Lopez  v. 
Galeener  (1975),  34  Ill.  App.  3d  815,  819-20. 

Could  not  the  jury  here  reasonably  conclude  that  this 
trip  after  the  day’s  work  was  a  courtesy  of  the  employer, 
or  that  the  trip  was  not  requisite  to  the  demands  or 
exigencies  of  the  employment,  or  that  the  girls’  work 
consisted  of  being  in  town  in  the  morning  and  going  to  the 
fields  until  the  end  of  the  working  day  when  they  were  no 
longer  subject  to  the  employer?  If  they  found  any  of  the 
foregoing  facts  unfavorably  to  the  defendants,  such  would 
justify  the  negative  answer  to  the  special  interrogatory. 

We  must  remember  it  was  for  the  jury  to  draw  these 
inferences,  give  meaning  to  the  circumstances,  and  attach 
whatever  significance  to  the  particular  facts  as  was 
justifiable. 

Such  evidence  was  a  basis  for  the  conclusion  reached 
here  by  reasonable  and  fair-minded  men  in  the  exercise  of 
their  impartial  judgment. 

That  we  might  reach  a  different  result  is  immaterial. 
This  is  the  very  purpose  of  juries.  As  G.  K.  Chesterton 
once  observed:  “I  would  trust  twelve  ordinary  men,  but  I 
cannot  trust  one  ordinary  man.”  Joiner,  Civil  Justice  136 
(1962). 

While  the  statute  employs  the  words  “in  the  line  of  his 
duty”  (Ill.  Rev.  Stat.  1967,  ch.  48,  par.  138.5),  this  court 
has  determined  that  this  means  that  the  injury  must  not 
only  be  “in  the  course  of  employment”  but  that  it  must 
“arise  out  of”  the  employment.  (Sjostrom  v.  Sproule 
(1965),  33  Ill.  2d  40,  43.)  This  is  an  aspect  which  in  and  of 
itself  would  raise  an  issue  of  fact  in  this  situation. 

At  the  time  of  this  accident,  these  girls  were  riding  in 
a  vehicle  on  a  public  highway.  They  were  not  subjected  by 
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their  employment  to  a  hazard  to  which  the  public  was  not 
exposed.  Nor  did  their  employment  peculiarly  expose 
them  to  a  greater  threat  of  injury  than  that  to  any  traveler 
in  any  vehicle  along  the  highway. 

In  General  Steel  Castings  Corp.  v.  Industrial  Com. 
(1944),  388  Ill.  66,  involving  an  employee  whose  work  was 
ended  and  who  had  left  his  employer’s  premises,  this  court 
noted: 

“Whether  an  accident  is  so  related  or  incident 
to  the  employment  as  to  cause  it  to  be  seen  that 
it  arose  out  of  or  in  the  course  of  the  employ¬ 
ment,  depends  upon  the  particular  circumstances 
of  each  case.  No  formula  can  be  laid  down  which 
will  automatically  solve  every  case.  The  test  is 
whether  the  employee,  when  injured,  was  at  the 
place  where,  by  reason  of  his  employment,  he  was 
required  to  be,  or  where  he  is  subjected  by  reason 
of  his  employment  to  a  hazard  to  which  the 
public  is  not  exposed,  or  to  which  he  by  reason  of 
his  employment  is  exposed  peculiarly  and  to  a 
greater  degree  than  the  public.  If  his  work  for  the 
day  is  ended  and  he  is  off  his  employer’s  premises 
where  the  hazard  to  which  he  is  exposed  is  the 
same  and  of  the  same  degree  as  that  to  which  the 
public  is  exposed,  his  injury  is  not  compensable. 

It  is  not  sufficient  to  say  he  would  not  have  been 
at  that  place  if  it  had  not  been  for  his  job,  since 
the  same  can  usually  be  said  of  the  general 
public.”  388  Ill.  66,  70. 

This  same  principle  has  been  articulated  in  a  series  of 
cases.  In  Great  American  Indemnity  Co.  v.  Industrial  Com. 
(1937),  367  Ill.  241,  an  employee,  working  for  his 
employer,  was  walking  along  a  public  street  when  a  foreign 
substance  was  deposited  in  his  eye,  causing  him  to  lose  the 
sight  thereof.  In  holding  that  the  injury  did  not  arise  out 
of  employment,  the  court  quoted  from  Mueller  Construe- 
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tion  Co.  v.  Industrial  Board  (1918),  283  Ill.  148.  That 
case,  after  citing  similar  cases,  said: 

“[T]he  gist  of  the  decisions  seems  to  be  that 
there  must  be  some  special  risk  incident  to  the 
particular  employment  which  imposes  a  greater 
danger  upon  the  employee  than  upon  other 
persons  using  the  streets.  The  criterion,  however, 
is  not  that  other  persons  are  exposed  to  the  same 
danger,  but  rather  that  the  employment  renders 
the  workman  peculiarly  subject  to  the  danger.” 

(283  Ill.  148,  157.) 

See  also  Farley  v.  Industrial  Com.  (1941),  378  Ill.  234, 
237;  Borgeson  v.  Industrial  Com.  (1938),  368  Ill.  188, 
193. 

When  it  is  considered  that  the  workday  for  these  girls, 
as  well  as  their  period  of  compensation,  terminated  at  the 
fields,  that  there  was  no  requirement  for  them  to  ride  from 
the  fields  to  Earlville  with  Mary  Dillbeck,  that  they  could 
leave  the  truck  at  any  time,  and  that  the  injury  arose  out 
of  a  danger  to  which  the  public  in  general  was  exposed,  it 
would  appear  that  it  is  an  issue  of  fact  whether  the  girls 
were  in  the  line  of  their  duties  at  the  time  of  the  accident. 

The  trial  court  was  of  the  opinion  that  the  affirmative 
defense  presented  a  factual  issue;  three  judges  of  the 
appellate  court,  on  appeal  from  an  order  granting  summary 
judgment  in  which  this  subject  was  in  issue  (1  Ill.  App.  3d 
1021),  believed  that  there  was  such  a  factual  issue  as 
would  withstand  a  summary  judgment,  and  two  judges  of 
this  court  share  that  belief.  (The  appellate  court  on  the 
second  appeal,  in  a  Rule  23  order  (58  Ill.  2d  R.  23),  never 
touched  on  this  question,  since  it  took  the  position  that  a 
judgment  in  favor  of  Mary  Dillbeck  precluded  the  action 
against  De  Kalb  Agricultural  Association,  Inc.) 

We  note  this  as  indicative  of  considerable  division  of 
judgment  on  whether  here  “all  of  the  evidence,  when 
viewed  in  its  aspect  most  favorable  to  the  opponent,  so 
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overwhelmingly  favors  movant  that  no  contrary  verdict 
based  on  that  evidence  could  ever  stand.”  ( Pedrick  v. 
Peoria  &  Eastern  R.R.  Co.  (1967),  37  El.  2d  494,  510.)  In 
my  opinion  the  majority  has  unfortunately  treated  the 
evidence  in  the  light  most  favorable  to  the  party  making 
the  motion  for  judgment,  notwithstanding  the  verdict  of 
the  jury. 

The  majority’s  holding  that  Linda  Hindle  and  Joyce 
Parkenham  were  in  the  line  of  their  employment  at  the 
time  of  this  occurrence  does  not  mean  that  compensation 
for  this  injury  and  death  will  be  received  under  the 
Workmen’s  Compensation  Act  (Ill.  Rev.  Stat.  1967,  ch.  48, 
par.  138.1  et  seq.).  The  employer  might  be  successful  in 
the  defense  of  these  claims  for  the  reasons  discussed  in 
these  opinions.  This,  of  course,  would  magnify  the  error  of 
the  majority. 

MR.  JUSTICE  GOLDENHERSH  joins  in  this  dissent. 


(No.  48578.— Judgment  affirmed.) 

GTE  AUTOMATIC  ELECTRIC,  INC.,  Appellant,  v. 
ROBERT  H.  ALLPHIN,  Director  of  Revenue,  Appellee. 

Opinion  filed  Sept.  20,  1977.— Rehearing  denied  Nov.  23,  1977. 

1.  ADMINISTRATIVE  LAW— the  rule  that  equity  may  not 
enjoin  illegal  tax  collection  if  administrative  review  is  available  is 
applicable  to  trial  court  decisions  since  Illinois  Bell  Telephone  Co.  v. 
Allphin.  Owens-Illinois  Glass  Co.  v.  McKibbin  (1943),  385  Ill.  245, 
formerly  permitted  an  injunction  against  the  collection  of  illegal 
taxes  as  an  exception  to  the  general  rule  that  equity  will  not  take 
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jurisdiction  where  there  is  an  adequate  remedy  at  law,  but  the 
subsequent  holding  abolishing  this  exception  where  relief  is  available 
under  the  Administrative  Review  Act  (Illinois  Bell  Telephone  Co.  v. 
Allphin  (1975),  60  Ill.  2d  350)  is  inapplicable  where  a  complaint  for 
injunction  is  filed  relying  on  the  Owens  exception  and  the  trial 
court’s  decree  is  entered  prior  to  Illinois  Bell,  and  a  reviewing  court 
in  such  a  cause  need  not  dismiss,  but  may  consider  the  merits. 
(Pp.  332-34.) 

2.  JUDGMENTS— geniune  issues  of  material  fact  do  not  pre¬ 
clude  summary  judgment  in  a  declaratory  judgment  action  where 
their  determination  may  he  necessary  for  an  underlying  action  but  is 
not  necessary  in  the  declaratory  judgment.  Where  a  declaratory 
judgment  action  (Ill.  Rev.  Stat.  1971,  ch.  1 10,  par.  57.1)  is  brought 
and  one  party  moves  for  summary  judgment  and  the  other  urges 
denial  of  the  motion  on  the  grounds  that  there  are  genuine  issues  of 
material  fact  to  be  decided,  such  issues  will  not  preclude  denying 
summary  judgment  if  they  are  issues  in  an  underlying  action  but 
need  not  be  decided  in  the  declaratory  judgment  action,  as  where 
the  declaratory  judgment  action  is  to  determine  the  correct  factors 
to  be  considered  in  computing  a  tax  liability  and  the  issues  of  fact 
involve  the  actual  amounts  of  tax  due  or  refundable  using  the 
appropriate  factors.  (P.  334.) 

3.  TAXES— the  provisions  on  allocation  of  “ unspecified  items ” 
of  corporate  income  are  not  applicable  to  sales  that  are  defined  as 
“ business  income.  ”  The  statutory  provisions  on  allocation  of 
“unspecified  items”  of  a  multistate  corporation’s  income  are 
applicable  to  income  “not  otherwise  specifically  allocated  or 
apportioned  pursuant  to  section  302,  303  or  304”  (Ill.  Rev.  Stat. 
1973,  ch.  120,  par.  3— 301  (c) (2)),  and  since  section  304  (Ill.  Rev. 
Stat.  1973,  ch.  120,  par.  3—304)  deals  specifically  with  the 
allocation  and  apportionment  of  income  defined  as  “business 
income”  (Ill.  Rev.  Stat.  1973,  ch.  120,  par.  15  — 1501(a)(1)),  income 
from  sales  that  meet  that  definition  cannot  be  considered  “unspeci¬ 
fied  items”  of  income.  (Pp.  336-37.) 

4.  TAXES— the  purpose  of  the  statutes  implementing  the 
Uniform  Division  of  Income  for  Tax  Purposes  Act  is  to  permit  the 
income-taxing  States  to  tax  exactly  100 %  of  a  multistate  corpora¬ 
tion's  income.  The  purpose  of  the  Uniform  Division  of  Income  for 
Tax  Purposes  Act  and  of  article  3  of  the  Illinois  Income  Tax  Act 
which  implements  it  (Ill.  Rev.  Stat.  1973,  ch.  120,  pars.  3—301  to 
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3—307)  is  to  allocate  and  apportion  the  business  income  of  a 
corporation  doing  a  multistate  business  among  the  income-taxing 
States  so  that  100%  of  that  income,  and  no  more  and  no  less,  is 
taxed  without  overlap  or  gap  by  the  States  having  jurisdiction  to  tax 
it.  (Pp.  337-39.) 

5.  TAXES—  sales  income  from  deliveries  not  originating  or 
terminating  in  Illinois  and  as  to  which  a  corporation  is  not  taxable  in 
either  State  may  be  considered  Illinois  income  if  shown  to  arise  from 
sufficient  local  activity.  Income  from  a  multistate  corporation’s 
“direct”  or  “drop  shipment”  sales  of  tangible  personal  property 
shipped  by  the  corporation’s  supplier  from  inventory  in  another 
State  to  a  purchaser  in  another  State  and  as  to  which  the 
corporation  is  not  taxable  either  in  the  State  of  origin  or  destination 
may  be  used  to  increase  the  proportion  of  the  corporation’s  income 
taxable  in  Illinois,  even  though  statute  does  not  specifically  provide 
for  the  allocation  of  such  sales,  where  hearings  before  the  Depart¬ 
ment  of  Revenue  show  that  there  is  sufficient  Illinois  activity  in 
relation  to  such  sales  to  form  a  nexus  between  the  Illinois  income 
tax  and  the  sales,  for  the  Illinois  Income  Tax  Act  permits  the 
Department  of  Revenue  to  employ  “any  other  method  to  effectuate 
an  equitable  allocation  and  apportionment  of  the  person’s  business 
income”  (Ill.  Rev.  Stat.  1973,  ch.  120,  par.  3— 304(e)).  (Pp.  329-41.) 

6.  TAXES—  sales  from  the  Illinois  inventory  of  a  corporation's 
supplier  delivered  to  purchasers  in  States  where  not  taxable  as 
income  to  the  corporation  may  be  considered  Illinois  income. 
Section  304(a)(3)  of  the  Illinois  Income  Tax  Act  provides  that,  for 
purposes  of  determining  what  fraction  of  a  multistate  corporation’s 
business  income  is  to  be  allocated  to  Illinois,  the  “sales  factor”  used 
in  this  computation  may  include  “[s]ales  of  tangible  personal 
property  ***  shipped  from  an  office,  store,  warehouse,  factory  or 
other  place  of  storage  in  this  State  and  ***  the  person  is  not  taxable 
in  the  State  of  the  purchaser”  (Ill.  Rev.  Stat.  1973,  ch.  120,  par. 
3— 304(a)(3) (B) (ii) ) ,  and  this  provision  covers  “direct”  or  “drop 
shipment”  sales  from  an  Illinois  inventory  of  a  corporation’s  supplier 
to  purchasers  in  States  where  such  sales  are  not  subject  to  income 
taxation,  whether  or  not  the  corporation  has  control  over  the  State 
from  which  the  supplier  chooses  to  originate  the  shipment. 
(Pp.  341-42.) 

Appellate  citation:  38  Ill.  App.  3d  910. 

Appeal  from  the  Appellate  Court  for  the  First 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
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Court  of  Cook  County,  the  Hon.  Daniel  A.  Covelli,  Judge, 
presiding. 

William  P.  Sutter  and  Michael  F.  Duhl,  of  Hopkins, 
Sutter,  Mulroy,  Davis  Sc  Cromartie,  of  Chicago,  for 
appellant. 

William  J.  Scott,  Attorney  General,  of  Springfield 
(John  D.  Whiten ack,  Assistant  Attorney  General,  of 
Chicago,  of  counsel),  for  appellee. 

William  D.  Dexter,  General  Counsel,  of  Olympia, 
Washington  (Eugene  F.  Corrigan,  of  Boulder,  Colorado,  of 
counsel),  for  amici  curiae  the  Multistate  Tax  Commission 
et  al. 

MR.  JUSTICE  GOLDENHERSH  delivered  the  opinion 
of  the  court: 

Plaintiff,  GTE  Automatic  Electric,  a  Delaware  corpor¬ 
ation,  appealed  from  the  judgment  of  the  circuit  court  of 
Cook  County  entered  in  favor  of  defendant,  Robert  H. 
Allphin,  Director  of  Revenue,  upon  allowance  of  his 
motion  to  dismiss.  This  action,  brought  by  plaintiff  “in  its 
own  behalf  and  in  a  representative  capacity  on  behalf  of  a 
class  of  all  similarly  situated  taxpayers”  seeks  a  judgment 
declaring  that  certain  of  its  sales  should  be  excluded  in 
computing  the  fraction  of  its  business  income  to  be 
allocated  to  Illinois  under  article  3  of  the  Illinois  Income 
Tax  Act  (Ill.  Rev.  Stat.  1973,  ch.  120,  pars.  3—301 
through  3—307)  and  to  enjoin  defendant  from  so  allocat¬ 
ing  its  income.  Holding  that  plaintiff  had  not  exhausted  its 
administrative  remedy  and  that  this  was  not  a  proper  class 
action,  the  circuit  court  dismissed,  the  appellate  court 
affirmed  (38  Ill.  App.  3d  910),  and  we  allowed  plaintiff’s 
petition  for  leave  to  appeal. 

Involved  here  are  the  construction  of  section  304(a) 
of  the  Illinois  Income  Tax  Act  (ch.  120,  par.  1  —  101  et 
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seq .)  and  Regulation  304— 4(d)  promulgated  by  the 
Department  of  Revenue  pursuant  to  section  1401  of  the 
Act  (ch.  120,  par.  14—1401).  In  pertinent  part  section 
304(a)  provides  that  the  multistate  business  income  of  a 
person  other  than  a  resident  of  Illinois  (under  section 
1501(a)(20)  (ch.  120,  par.  15-1501(a)(20))  of  the  Act 
every  corporation  is  a  person  “other  than  a  resident”) 
“shall  be  apportioned  to  this  State  by  multiplying  the 
income  by  a  fraction,  the  numerator  of  which  is  the  sum 
of  the  property  factor  (if  any),  the  payroll  factor  (if  any) 
and  the  sales  factor  (if  any),  and  the  denominator  of  which 
is  3  reduced  by  the  number  of  factors  which  have  a 
denominator  of  zero.”  Section  304(a)(3)  defines  the  sales 
factor  as  follows: 

“(3)  Sales  factor. 

(A)  The  sales  factor  is  a  fraction,  the  numerator  of 
which  is  the  total  sales  of  the  person  in  this  State  during 
the  taxable  year,  and  the  denominator  of  which  is  the 
total  sales  of  the  person  everywhere  during  the  taxable 
year. 

(B)  Sales  of  tangible  personal  property  are  in  this 
State  if: 

(i)  The  property  is  delivered  or  shipped  to  a 
purchaser,  other  than  the  United  States  government, 
within  this  State  regardless  of  the  f.o.b.  point  or 
other  conditions  of  the  sale;  or 

(ii)  The  property  is  shipped  from  an  office, 
store,  warehouse,  factory  or  other  place  of  storage  in 
this  State  and  either  the  purchaser  is  the  United 
States  government  or  the  person  is  not  taxable  in  the 
state  of  the  purchaser. 

(C)  ***”  Ill.  Rev.  Stat.  1973,  ch.  120,  par.  3-304. 

In  its  complaint,  plaintiff  alleged  that  pursuant  to 
section  304(a)(3)  and  regulations  304— 4(d)(1)(A)  and  (B), 
in  computing  its  Illinois  business  income  for  each  of  its 
taxable  years  ended  December  31,  1969,  1970  and  1971, 
it  included  in  the  numerator  of  its  sales  factor  all  sales  of 
tangible  personal  property  delivered  to  or  shipped  to 
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purchasers  in  Illinois  and  all  sales  of  such  property  shipped 
from  its  Illinois  inventory  to  purchasers  in  States  in  which 
it  is  not  taxable;  that  in  an  audit  of  plaintiff’s  Illinois 
income  tax  returns  for  those  taxable  years  the  Department 
of  Revenue  had  taken  the  position  that  the  numerator  of 
plaintiff’s  sales  factor  should  be  increased  by  including  (1) 
all  sales  of  tangible  personal  property  shipped  by  plaintiff’s 
supplier  from  the  supplier’s  inventory  in  Illinois  to 
purchasers  in  States  in  which  plaintiff  is  not  taxable  and 
(2)  all  sales  of  tangible  personal  property  shipped  by 
plaintiff’s  supplier  from  the  supplier’s  inventory  in  a  State 
in  which  plaintiff  is  not  taxable  to  purchasers  in  States  in 
which  plaintiff  is  not  taxable  and  that  the  Department 
demanded  that  plaintiff  supply  it  with  the  amounts  of 
those  sales.  Plaintiff  alleged  that  its  records  “are  not 
sufficient  for  it  readily  to  determine  the  amounts  of  these 
two  classes  of  sales”  and  that  the  determination  of  the 
amounts  would  cost  many  thousands  of  dollars,  would 
require  months  to  complete  and  “would  be  a  useless  act  if 
such  sales  are  not  required  to  be  included  in  the  numerator 
of  [its]  sales  factor.”  It  alleged  further  that  an  actual 
controversy,  within  the  meaning  of  section  57.1  of  the 
Civil  Practice  Act  (Ill.  Rev.  Stat.  1971,  ch.  110,  par.  57.1), 
exists  between  plaintiff  and  defendant  as  to  whether  the 
Act  requires  plaintiff  to  include  in  the  numerator  of  its 
sales  factor  either  of  those  classes  of  sales,  and  that  if  the 
Act  does  require  that  either  of  them  be  included,  there  is 
an  actual  controversy  between  plaintiff  and  defendant  as 
to  whether  the  Act  in  this  respect  is  unconstitutional,  in 
that  it  violates  the  commerce  clause  of  the  Federal 
Constitution  and  the  due  process  clause  of  the  Federal  and 
Illinois  constitutions.  Plaintiff  asked  that  the  Act  be 
construed  as  not  requiring  that  either  of  the  two  classes  of 
sales  be  included  in  the  numerator  of  its  Illinois  sales 
factor  or  alternatively  that  any  requirement  of  such 
inclusion  be  declared  unconstitutional;  that  defendant  be 
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permanently  enjoined  from  requiring  plaintiff  to  deter¬ 
mine  the  amounts  of  the  classes  of  sales  in  dispute;  and 
that  the  court  find  this  to  be  a  proper  class  action. 

Defendant  moved  to  dismiss  on  the  grounds  that  the 
action  was  premature  because  plaintiff  had  not  permitted 
the  Department  to  conduct  an  examination  to  determine 
the  correct  amount  of  tax  liability  pursuant  to  section 
904(a)  of  the  Act  (ch.  120,  par.  9— 904(a))  nor  given  the 
Department  access  to  information  or  records  necessary  to 
make  an  administrative  determination  (ch.  120,  par. 
12—1201);  that  plaintiff  had  neither  exhausted  its  admini¬ 
strative  remedy  under  the  Act  nor  alleged  facts  sufficient 
to  excuse  its  failure  to  do  so;  that  plaintiff  was  seeking  an 
audit  of  its  returns  by  the  court  as  a  substitute  for  an  audit 
by  defendant;  “that  declaratory  judgment  is  not  an 
available  remedy  for  an  anticipated  interpretation  or 
administrative  determination”;  and  that  this  is  an  improper 
class  action. 

The  circuit  court  denied  the  motion,  defendant 
answered,  plaintiff  moved  for  summary  judgment,  and 
defendant  filed  objections  to  plaintiff’s  motion.  After 
considering  memoranda  and  oral  argument  the  circuit 
court  denied  plaintiff’s  motion  for  summary  judgment  and 
dismissed  the  action.  Plaintiff  appealed  and  the  appellate 
court  affirmed. 

We  consider  first  whether  the  appellate  and  circuit 
courts  correctly  held  that  this  action  was  premature 
because  plaintiff  had  failed  to  exhaust  its  remedy  at  law  by 
way  of  the  administrative  procedures  provided  in  the  Act 
(ch.  120,  pars.  12—1201  through  12—1204)  and  the 
Administrative  Review  Act  (Ill.  Rev.  Stat.  1971,  ch.  110, 
par.  264  et  seq.).  Plaintiff  contends  that  in  bringing  this 
action  it  had  relied  upon  the  “ Owens  exception”  and  that 
under  Sta-Ru  Corp.  v.  Mahin,  64  Ill.  2d  330,  334,  “the 
merits  of  this  case  should  be  decided  on  the  basis  of 
Owens . ”  The  so-called  “ Owens  exception”  was  enunciated 
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in  Owens-Illinois  Glass  Co.  v.  McKibbin,  385  Ill.  245,  256: 
“[T]he  enjoining  of  the  collection  of  illegal  taxes 
constitutes  an  exception  to  the  general  rule  that 
equity  will  not  take  jurisdiction  of  a  cause  when 
there  is  an  adequate  remedy  at  law.  It  is  estab¬ 
lished  that  where  a  tax  is  unauthorized  by  law,  or 
where  it  is  levied  upon  property  exempt  from 
taxation,  equity  will  take  jurisdiction  and  enjoin 
the  collection  of  the  tax.” 

In  Illinois  Bell  Telephone  Co.  v.  Allphin ,  60  Ill.  2d 
350,  it  was  held  that  where  an  administrative  remedy  is 
available  under  the  Administrative  Review  Act  the  Owens 
exception  would  no  longer  apply.  However,  because 
Illinois  Bell,  in  seeking  equitable  relief  without  exhausting 
its  administrative  remedy,  had  relied  on  Owens  and 
subsequent  decisions  which  had  followed  it,  the  court  held 
that  fundamental  fairness  required  that  the  Owens  excep¬ 
tion  should  apply  and  the  case  be  decided  on  its  merits. 

The  appellate  court  recognized  that  in  Illinois  Bell  the 
overruling  of  the  Owens  exception  was  given  prospective 
effect  (60  Ill.  2d  350,  359),  but  it  stated  “the  fundamental 
fairness  which  dictated  that  result  was  intended  to  be  sui 
generis  [in  Illinois  Bell]  and  not  a  broad  grant  of  relief  to 
all  similar  litigants  with  suits  pending  throughout  the  State 
at  that  time.”  (38  Ill.  App.  3d  910,  914.)  After  the 
appellate  court  opinion  had  been  filed,  this  court  decided 
Sta-Ru  Corp.  v.  Mahin,  64  Ill.  2d  330,  and  said: 

“Sta-Ru,  relying  on  the  Owens  exception,  filed  its 
complaint  for  an  injunction  in  October  of  1972, 
and  the  circuit  court’s  decree  was  entered  in  April 
of  1974.  Our  opinion  in  Illinois  Bell  was  not 
handed  down  until  March  of  1975.  Thus,  the  trial 
court’s  judgment  was  entered  at  a  time  when  the 
authority  of  Owens  was  clear.  Under  these  cir¬ 
cumstances  we  judge  that  the  merits  of  this  case 
should  be  decided  on  the  basis  of  Owens.”  64  Dl. 
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2d  330,  334. 

Here  plaintiff,  relying  on  the  Owens  exception,  filed 
its  complaint  for  an  injunction  on  July  18,  1973,  and  the 
trial  court’s  decree  was  entered  on  January  22,  1975,  two 
months  prior  to  the  decision  of  Illinois  Bell.  Although 
plaintiff  has  not  exhausted  its  adequate  administrative 
remedy,  we  follow  Sta-Ru  Corp.  v.  Mahin,  64  Ill.  2d  330, 
and  consider  the  merits. 

Plaintiff  contends  that  it  was  “entitled  to  summary 
judgment  as  a  matter  of  law”  and  that  the  circuit  court 
erred  in  denying  its  motion.  Defendant  argues  that  the 
motion  was  properly  denied  for  the  reason  that  there  are 
at  least  six  genuine  issues  of  material  fact  which  must  be 
decided.  We  agree  that  the  circuit  court  correctly  denied 
plaintiff’s  motion  for  summary  judgment  but  not  for  the 
reasons  urged  by  defendant.  It  may  be  that  all  of  the  fact 
issues  enumerated  by  defendant  must  be  decided  prior  to 
determining  plaintiff’s  tax  liability,  but  they  need  not  be 
decided  in  this  case.  For  the  purposes  of  this  opinion  it  is 
sufficient  that  plaintiff  alleged  and  defendant  agreed  that 
during  the  years  involved  plaintiff  made  the  types  of  sales 
in  question,  that  although  they  were  included  in  the 
denominator  of  plaintiff’s  sales  factor  as  part  of  the  “Total 
Everywhere,”  they  were  not  included  in  the  numerator  of 
the  sales  factor  as  sales  “Within  Illinois”  and  that 
defendant  has  consistently  maintained  that  the  two  classes 
of  sales  must  be  included  in  the  numerator  of  plaintiff’s 
sales  factor. 

Section  304(a)(3)(A)  of  the  Illinois  Income  Tax  Act, 
which  provides  for  the  three-factor  formula  for  the 
allocation  and  apportionment  of  the  income  of  a  corpora¬ 
tion  doing  a  multistate  business,  contains  the  language  of 
section  9  and  section  304(a)(3)(B)  contains  the  language 
of  section  16  of  the  Uniform  Division  of  Income  for  Tax 
Purposes  Act.  Pursuant  to  leave,  11  States  and  the 
Multistate  Tax  Commission  have  filed  an  amicus  curiae 
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brief  in  the  appellate  court,  and  in  this  court,  dealing  with 
the  substantive  issues  presented.  The  Multistate  Tax 
Commission  is  the  administrative  agency  of  the  Multistate 
Tax  Compact  entered  into  by  21  States  as  full  members 
and  13  States  as  associate  members,  all  of  whom  have 
enacted  statutes  in  the  language  of  the  uniform  act.  The 
question  whether  the  two  types  of  “direct”  or  “drop- 
shipment”  sales  which  have  been  excluded  from  plaintiff’s 
sales  “Within  Illinois”  numerator  and  included  in  its 
“Total  Everywhere”  denominator  should  be  included  in  its 
“Within  Illinois”  numerator  or  deducted  from  its  “Total 
Everywhere”  denominator  is  one  of  first  impression  in  the 
United  States. 

The  purpose  of  the  uniform  act  and  article  3  of  the 
Illinois  act  is  to  assure  that  100%,  and  no  more  or  no  less, 
of  the  business  income  of  a  corporation  doing  multistate 
business  is  taxed  by  the  States  having  jurisdiction  to  tax  it. 
Prior  to  its  adoption  by  any  State,  Professor  William  J. 
Pierce,  the  principal  author  of  the  uniform  act,  com¬ 
mented: 

“At  the  present  time,  those  states  levying  net  income 
taxes  or  taxes  measured  by  net  income  have  an  amazing 
variety  of  formulas  for  allocating  income,  and  these  vary 
not  only  in  respect  to  the  basic  factors  used,  such  as 
property,  payroll,  sales,  and  manufacturing  costs,  but  also 
in  respect  to  the  specific  details  of  each  factor.  Therefore, 
interstate  businesses  face  the  initial  problem  of  accumu¬ 
lating  several  different  kinds  of  accounting  data  in  order 
to  report  their  taxes  in  the  several  states  in  which  they  are 
doing  business.  More  important,  however,  is  the  fact  that 
because  of  the  differences  in  the  formulas,  it  is  possible 
for  interstate  businesses  to  be  taxed  on  more  than  100  per 
cent  of  their  net  income  or,  in  some  cases,  substantially 
less,  depending,  of  course,  on  the  particular  states  in 
which  the  business  is  subjected  to  such  taxes. 

The  uniform  act,  if  adopted  in  every  state  having  a 
net  income  tax  or  a  tax  measured  by  net  income,  would 
assure  that  100  per  cent  of  income,  and  no  more  or  no 
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less,  would  be  taxed.”  Pierce,  The  Uniform  Division  of 
Income  for  State  Tax  Purposes,  35  Taxes  747,  748 
(1957);  see  also  Lynn,  The  Uniform  Division  of  Income 
for  Tax  Purposes  Act,  19  Ohio  St.  L.J.  41  (1958);  Wilkie, 
Uniform  Division  of  Income  for  Tax  Purposes,  37  Taxes 
65  (1959). 

Section  304(a)(3)(B)  provides  that  unless  the  pur¬ 
chaser  is  the  United  States  government,  sales  of  property 
delivered  to  a  purchaser  in  Illinois  are  included  in  the 
“Within  Illinois’’  numerator  of  the  sales  factor.  It  provides 
further  that  if  “the  purchaser  is  the  United  States  govern¬ 
ment  or  the  person  is  not  taxable”  in  the  destination  State, 
sales  of  property  shipped  from  Illinois  to  another  State  are 
also  included  in  the  numerator.  Not  mentioned  in  the 
statute  are  the  “direct”  or  “drop-shipment”  sales  in  which 
orders  received  by  plaintiff  for  tangible  personal  property 
were  filled  by  plaintiff’s  suppliers  shipping  such  property 
to  plaintiff’s  customers,  to  a  destination  outside  Illinois, 
from  an  f.o.b.  point  also  outside  Illinois,  and  where 
plaintiff  was  not  taxable  either  in  the  State  of  origin  or 
destination.  We  agree  with  plaintiff  that  under  a  literal 
reading  of  section  304(a)(3)  it  may  include  such  sales  in 
the  “Sales  Everywhere”  denominator  (ch.  120,  par. 
304(a)(3)(A))  and  need  not  include  them  in  the  “Within 
Illinois”  numerator  of  its  sales  factor  (ch.  120,  par. 
304(a)(3)(B)). 

Defendant  concedes  that  this  type  of  “drop-ship¬ 
ment”  sale,  where  both  the  origin  and  destination  of  the 
sale  are  outside  Illinois,  does  not  fall  within  the  statutory 
definition  of  a  sale  within  Illinois  contained  in  section 
304(a)(3)(B),  but  argues  that  such  sales  should  be  consid¬ 
ered  “Within  Illinois”  sales  and  included  in  the  numerator 
of  plaintiff’s  sales  factor  under  section  301(c)(2)  of  the 
Act  (ch.  120,  par.  3— 301  (c)(2)),  which  in  pertinent  part 
provides: 

“(2)  Unspecified  items.  Any  item  of  income  or 
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deduction  which  was  taken  into  account  in  the  computa¬ 
tion  of  base  income  for  the  taxable  year  by  any  person 
other  than  a  resident  and  which  is  not  otherwise 
specifically  allocated  or  apportioned  pursuant  to  section 

302,  303  or  304  ***: 

**  * 

(B)  In  the  case  of  a  corporation,  shall  be 
allocated  to  this  State  if  the  taxpayer  had  its 
commercial  domicile  in  this  State  at  the  time  such 
item  was  paid,  incurred  or  accrued.” 

We  do  not  agree.  Section  301(c)(2)  deals  with  unspeci¬ 
fied  items  of  income  which  are  not  specifically  allocated 
under  sections  302,  303  and  304.  The  income  from  the 
sales  in  question  is  “business  income”  (ch.  120,  par. 
15— 1501(a)(1)),  not  an  unspecified  item  of  income,  and 
section  304  deals  specifically  with  the  allocation  and 
apportionment  of  “business  income.” 

Amici  curiae  agree  that  under  a  literal  reading  of 
section  304(a)(3)(B)  a  “drop-shipment”  sale  where  both 
the  origin  and  destination  of  the  sale  are  outside  Illinois  is 
not  a  sale  in  Illinois.  They  argue  that  the  purpose  of  the 
provisions  of  the  uniform  act  and  the  Illinois  act  for  the 
allocation  and  apportionment  of  a  corporation’s  multistate 
business  income  is  to  tax  100%  of  that  income,  no  more 
and  no  less,  and  that  unless  these  sales  which  are  not 
taxable  either  in  the  State  of  origin  or  the  State  of 
destination  are  considered  sales  “within  Illinois,”  the 
intent  of  the  General  Assembly  will  be  thwarted  and 
plaintiff  will  enjoy  a  tax  loophole.  Amici  suggest  that,  in 
order  to  give  effect  to  the  manifest  legislative  intent,  we 
should  read  the  phrase  “The  property  ***  shipped  from  an 
office”  in  section  304(a)(3)(B)(ii)  to  refer  to  the  in-State 
sales  activity  of  the  seller  rather  than  just  to  the  physical 
shipment  of  the  goods.  In  the  alternative,  it  is  argued  that 
in  order  to  carry  out  the  legislative  intent,  if  these 
“drop-shipment”  sales  are  properly  excluded  from  the 
“Within  Illinois”  numerator  of  the  sales  factor,  they 
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should  also  be  excluded  from  the  denominator  of  “Sales 
Everywhere.” 

Section  304(a)(3)(B)  does  not  make  a  “drop- 
shipment”  sale,  where  both  the  origin  and  destina¬ 
tion  of  the  sale  are  outside  this  State,  and  the  taxpayer  is 
not  taxable  in  either  of  those  States,  a  sale  “Within 
Illinois.”  Assuming  that  the  General  Assembly  intended 
that  all  of  plaintiff’s  multistate  business  income  be  taxed 
in  a  fair  and  equitable  manner  by  those  States  having 
jurisdiction  to  tax  it,  and  did  not  intend  any  overlap  or  gap 
in  the  taxing  of  such  income,  it  nevertheless  failed  to  take 
into  account  this  type  of  sale,  and  there  is  a  gap  in  section 
304(a)(3)(B).  Because  of  the  conclusion  which  we  reach,  it 
is  not  necessary  that  we  decide  whether  the  gap  should  be 
closed  by  the  General  Assembly,  as  plaintiff  argues,  or  by 
judicial  construction  as  amici  curiae  contend. 

Both  defendant  and  amici  curiae  contend  that  under 
section  304(e)  defendant  has  administrative  authority  to 
include  in  the  numerator  of  the  sales  factor  plaintiff’s 
out-of-State  “drop-shipment”  sales  in  which  plaintiff  is  not 
taxable  either  in  the  State  of  origin  or  the  State  of 
destination.  Section  304(e)  in  pertinent  part,  provides: 

“If  the  allocation  and  apportionment  provisions  of 
subsections  (a)  through  (d)  do  not  fairly  represent  the 
extent  of  a  person’s  business  activity  in  this  State,  the 
person  may  petition  for,  or  the  Director  may  require,  in 
respect  of  all  or  any  part  of  the  person’s  business  activity, 
if  reasonable: 

(1)  Separate  accounting; 

(2)  The  exclusion  of  any  one  or  more  factors; 

(3)  The  inclusion  of  one  or  more  additional  factors 
which  will  fairly  represent  the  person’s  business  activities 
in  this  State;  or 

(4)  The  employment  of  any  other  method  to 
effectuate  an  equitable  allocation  and  apportionment  of 
the  person’s  business  income.’’  Ill.  Rev.  Stat.  1973,  ch. 

120,  par.  3— 304(e). 

Plaintiff  argues  that  section  304(e)  is  concerned  with 
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the  overall  method  of  apportionment  under  the  three- 
factor  formula  in  section  304(a)  and  does  not  permit  the 
partial  application  of  a  particular  factor— the  factor  must 
either  be  included  as  provided  in  the  statute  or  it  must  be 
totally  excluded. 

Subsection  304(a)(3)  does  not,  by  its  terms,  apply  to 
plaintiff’s  “drop-shipment”  sales  in  which  it  is  not  taxable 
in  either  the  State  of  origin  or  destination,  and  it  is  clear 
that  its  provisions  for  allocation  of  business  income 
cannot,  therefore,  fairly  reflect  the  extent  of  plaintiff’s 
business  activities  in  this  State.  In  our  opinion  there  is  a 
clearly  demonstrated  legislative  intent  to  allocate  and 
apportion  the  business  income  from  the  multistate  opera¬ 
tions  of  a  corporation  with  those  other  States  having 
jurisdiction  to  tax  such  income  in  such  manner  that  there 
is  neither  overlap  nor  gap  in  taxing  all  of  such  income 
derived  from  the  multistate  business.  Section  304(e) 
provides  that  defendant  has  authority  to  require  in  respect 
to  “any  part  of  the  person’s  business  activity,  if  reasonable 
***  [t]  he  employment  of  any  other  method  to  effectuate 
an  equitable  allocation  and  apportionment  of  the  person’s 
business  income.”  We  are  of  the  opinion  that  as  to  that 
part  of  plaintiff’s  business  activity  which  does  not  fall 
within  subsection  (a),  defendant  may  utilize  section  304(e) 
to  effectuate  the  legislative  intent  of  avoiding  either  an 
overlap  or  gap  in  allocating  and  apportioning  all  the 
business  income  from  plaintiff’s  multistate  operations.  The 
fact  that  defendant’s  inclusion  in  the  numerator  of 
plaintiff’s  out-of-State  “drop-shipment”  sales,  for  which  it 
is  not  taxable  either  in  the  State  of  origin  or  destination, 
and  its  inclusion  of  the  total  sales  everywhere  in  the 
denominator  of  its  sales  factor,  effects  the  same  allocation 
of  multistate  business  income  as  would  result  if  such  sales 
were  assigned  to  the  numerator  of  the  sales  factor  under 
section  304(a)  does  not  serve  to  diminish  defendant’s 
authority  under  section  304(e). 
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Citing  McLeod  v.  ].  E.  Dilworth  Co.,  322  U.S.  327,  88 
L.  Ed.  1304,  64  S.  Ct.  1023,  plaintiff  argues  that  to 
construe  the  statute  to  hold  that  its  out-of-State  sales  are 
sales  “Within  Illinois”  renders  it  unconstitutional  under 
the  commerce  clause  of  the  Federal  Constitution  and  the 
due  process  clause  of  the  Federal  and  Illinois  constitutions. 
McLeod,  which  held  that  Arkansas  could  not  apply  a  sales 
tax  to  sales  of  personal  property  consummated  outside  the 
State  but  delivered  in  Arkansas,  is  clearly  distinguishable. 
The  formula  applied  here  is  not  a  sales  tax,  but  is  a  method 
of  measuring  the  business  activity  within  this  State  of  a 
corporation  doing  multistate  business.  Scott  &  Williams, 

Inc.  v.  Board  of  Taxation  (1977), - N.H. - ,  372 

A.2d  1305. 

Plaintiff  cites  Northwestern  States  Portland  Cement 
Co.  v.  Minnesota,  358  U.S.  450,  3  L.  Ed.  2d  421,  79  S.  Ct. 
357,  for  the  proposition  that  “net  income  from  the 
interstate  operations  of  a  foreign  corporation  may  be 
subjected  to  state  taxation  provided  the  levy  is  not 
discriminatory  and  is  properly  apportioned  to  local  activi¬ 
ties  within  the  taxing  State  forming  sufficient  nexus  to 
support  the  same”  (358  U.S.  450,  452,  3  L.  Ed.  2d  421, 
424,  79  S.  Ct.  357,  359)  and  then  argues  that  to  treat  as 
sales  in  Illinois  those  in  which  both  the  origin  and 
destination  of  the  goods  are  outside  Illinois  would  obvi¬ 
ously  transcend  the  requirements  of  nexus  set  forth  in 
Northwestern  States.  On  this  record  we  cannot  determine 
what  plaintiff’s  business  activity  in  this  State  has  been  with 
respect  to  these  “drop-shipment”  sales,  and  this  can  be 
determined  in  a  hearing  before  the  Department.  We  hold, 
however,  that  the  mere  fact  that  both  the  origin  and 
destination  of  these  sales  were  outside  Illinois  does  not 
show  that  there  were  not  sufficient  local  activities  within 
Illinois  to  form  a  sufficient  nexus  between  the  Illinois 
income  tax  and  transactions  in  Illinois  by  which  the  tax  is 
measured. 
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Plaintiff  also  argues  that  assigning  these  “drop- 
shipment”  sales  to  Illinois  can  result  in  double  taxation.  It 
is  only  those  out-of-State  “drop-shipment”  sales  in  which 
plaintiff  is  not  taxable  either  in  the  State  of  origin  or 
destination  that  are  being  assigned  to  Illinois,  and  this 
obviously  cannot  result  in  double  taxation. 

We  consider  next  the  second  type  of  “direct”  or 
“drop-shipment”  sales  made  by  plaintiff.  In  these  trans¬ 
actions  tangible  personal  property  is  shipped  by  plaintiff’s 
supplier  from  the  supplier’s  inventory  in  Illinois  to  a 
purchaser  in  a  State  in  which  plaintiff  is  not  taxable. 
Although  these  transactions  fall  squarely  within  the 
language  of  section  304(a)(3  j(B)(ii)  plaintiff  contends  that 
whether  its  supplier  fills  the  order  from  the  supplier’s 
inventory  in  Illinois  or  in  another  State  is  within  the 
discretion  and  control  of  the  supplier,  and  that  plaintiff 
has  no  control  over  the  State  from  which  the  property  is 
shipped.  It  contends  that  the  General  Assembly  did  not 
intend  to  include  in  the  numerator  of  its  sales  factor  this 
type  of  sale  where  the  seller  has  no  control  over  the  place 
from  which  the  goods  are  shipped.  There  is  no  evidence 
that  plaintiff  has  no  control  over  the  State  of  origin  of  its 
“drop-shipment”  sales,  but,  in  any  event,  we  hold  that  it  is 
immaterial.  We  are  unable  to  read  into  section 
304(a)(3)(B)  the  “business  activity”  test  suggested  by 
amici  curiae  and  are  equally  unable  to  read  into  it  the 
“control”  test  suggested  by  plaintiff. 

Plaintiff  contends  that  its  supplier’s  selection  of 
Illinois  as  the  place  from  which  to  make  shipment  does  not 
supply  the  nexus  required  to  make  those  sales  includable 
in  the  numerator  of  its  sales  factor.  We  have  already  held 
that  the  supplier’s  selection  of  an  out-of-State  inventory 
from  which  to  make  shipment  to  an  out-of-State  customer 
does  not  of  itself  show  insufficient  nexus  to  render  those 
sales  includable,  and  it  follows  that  the  supplier’s  selection 
of  Illinois  as  the  place  from  which  to  make  shipment  does 
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not  of  itself  show  insufficient  nexus. 

Although  we  hold  that  the  circuit  court  erred  in 
holding  that  plaintiff’s  action  was  premature,  it  was 
correct  in  dismissing  it.  For  the  reasons  stated  the 
judgment  is  affirmed. 

Judgment  affirmed. 


(No.  48524.— Aff’d  in  pt.  &  rev.  in  pt.  &:  rem.) 

THE  DEPARTMENT  OF  TRANSPORTATION,  Appel¬ 
lant,  v.  WILLIAM  SHAW  et  al.,  Appellees. 

Opinion  filed  Oct.  5,  1977.— Rehearing  denied  Nov.  23,  1977. 

1.  ESTOPPEL— one  requirement  of  estoppel  by  verdict  is  that  a 
former  judgment  necessarily  determined  the  same  material  and 
controlling  fact  that  is  at  issue  in  the  pending  case.  It  is  necessary  to 
estoppel  by  verdict  that  there  be  a  finding  of  a  specific  fact  in  a 
former  judgment  or  record  that  is  material  and  controlling  in  that 
case  and  also  in  the  pending  case  and  that  was  necessarily 
determined  by  the  court  rendering  the  prior  judgment.  (P.  347.) 

2.  ESTOPPEL— a  judgment  cannot  have  a  collateral  estoppel 
effect  where  there  is  uncertainty  as  to  what  facts  were  determined 
by  it.  Estoppel  by  verdict  cannot  be  applied  where  there  is 
uncertainty  as  to  what  issues  of  fact  were  determined  by  the  court 
rendering  the  former  judgment,  since  if  such  is  the  case,  that  court 
may  have  based  its  decision  upon  another  issue  of  fact  than  the  one 
as  to  which  estoppel  is  sought  to  be  applied.  (Pp.  347-48.) 

3.  EMINENT  DOMAIN— a  judgment  ordering  condemnation 
proceedings  and  necessarily  determining  only  that  highway  access 
has  been  impaired  does  not  estop  the  condemnor  from  raising 


Oct.  1977 


Dept,  of  Transportation  v.  Shaw 


343 


damage  issues.  A  judgment  that  orders  the  issuance  of  a  writ  of 
mandamus  to  compel  a  State  agency  to  bring  eminent  domain 
proceedings  against  a  landowner  and  that  necessarily  determines 
only  that  there  has  been  a  physical  change  to  and  material 
impairment  of  that  landowner’s  right  of  access  to  a  road  that  is 
closed  by  the  State  does  not  collaterally  estop  the  agency  from 
contesting  any  other  issue,  such  as  damages,  in  the  subsequent 
eminent  domain  proceeding.  (Pp.  347-48.) 

4.  EMINENT  DOMAIN—  absence  of  contiguity  or  present  unity 
of  use  has  been  held  to  defeat  compensation  for  land  not  taken,  even 
if  intent  to  establish  unity  of  use  is  shown.  It  has  been  held  that 
where  one  of  two  parcels  seperated  by  an  alley  is  taken  by  eminent 
domain,  damages  cannot  be  had  for  the  parcel  not  taken  in  the 
absence  of  contiguity  or  present  unity  of  use,  even  where  an 
intention  on  the  part  of  the  owner  to  put  the  properties  to  a 
common  use  is  shown,  since  the  properties  must  be  considered  as 
they  exist  at  the  time  the  eminent  domain  proceedings  are 
commenced.  (P.  348.) 

5.  EMINENT  DOMAIN— property  owners  contiguous  to  a 
public  road  may  be  compensated  for  its  closing  while  nonabutting 
owners  may  not  be.  The  closing  of  a  public  road  contiguous  to 
property  may  be  compensable,  but  a  nonabutting  landowner  may 
suffer  a  substantial  loss  from  such  a  closing  for  which  he  cannot 
recover,  since  the  right  of  access  which  is  compensable  is  the  private 
property  right  inherent  in  ownership  of  real  estate  abutting  a 
highway,  and  only  an  abutting  owner  is  entitled  to  compensation 
when  such  access  is  taken  or  meterially  altered  by  the  State. 
(Pp.  348-49.) 

6.  EMINENT  DOMAIN— a  landowner  cannot  be  compensated 
for  a  change  in  the  public's  use  of  an  abutting  highway  if  access  to  it 
is  not  impaired.  If  there  is  no  physical  disturbance  of  a  property 
owner’s  right  of  access  to  an  abutting  highway,  any  damages  he  may 
incur  as  a  consequence  of  a  change  in  the  use  of  the  highway  by  the 
public  are  not  compensable,  even  though  they  may  be  substantial. 
(P.  349.) 

7.  EMINENT  DOMAIN— a  change  in  use  of  an  abutting 
highway  that  becomes  a  frontage  or  secondary  road  along  a  new 
limited-access  highway  is  not  compensable.  Abutting  landowners 
whose  access  to  an  old  road  is  not  affected  are  not  entitled  to 
compensation  when  a  new,  limited-access  highway  is  constructed, 
leaving  the  owners  fronting  as  before  on  the  old  road  which  has  now 
become  a  secondary  road  or  access  road  for  the  new  highway,  even  if 
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serious  economic  consequences  may  result  to  the  owners  and  even  if 
the  highest  and  best  use  of  their  property  is  changed,  since  any 
damage  is  the  result  of  the  State’s  exercise  of  its  police  power  to 
regulate  and  control  traffic  on  the  highways.  (Pp.  348-49.) 

8.  EMINENT  DOMAIN— the  closing  of  a  road  where  it  inter¬ 
sects  a  limited-access  highway  is  compensable  only  as  to  land  which 
abuts  the  closed  road.  Where  a  township  road  is  closed  at  its 
intersection  with  a  limited-access  highway,  a  landowner  may  recover 
damages  for  loss  of  access  caused  by  the  closing  only  as  to  a  tract 
which  abuts  the  closed  road,  but  may  not  recover  as  to  a  second, 
noncontiguous  tract  that  fronts  on  another  highway  but  does  not 
abut  the  closed  road,  even  though  access  to  the  second  tract  from 
the  limited-access  highway  is  affected  by  the  closing.  (P.  349.) 

9.  STATUTES—  statutory  construction  should  ascertain  and 
give  effect  to  the  true  intent  and  meaning  of  the  legislature.  The 
cardinal  rule  of  statutory  construction,  to  which  all  other  canons 
and  rules  are  subordinate,  is  to  ascertain  and  give  effect  to  the  true 
intent  and  meaning  of  the  legislature  in  enacting  the  law.  (P.  350.) 

10.  EMINENT  DOMAIN— a  landowner  competing  the  bringing 
of  eminent  domain  proceedings  for  loss  of  access  may  recover  his 
attorney  fees.  Section  9.8  of  the  Eminent  Domain  Act  provides  that 
where  a  condemning  authority  “is  required  by  a  court  to  initiate 
condemnation  proceedings  for  the  actual  physical  taking  of  real 
property,”  a  court  rendering  judgment  for  such  a  property  owner 
and  awarding  just  compensation  may  also  award  attorney  fees  (Ill. 
Rev.  Stat.  1973,  ch.  47,  par.  9.8),  and  a  petitioner  who  successfully 
brings  a  mandamus  action  to  compel  the  initiation  of  condemnation 
proceedings  for  the  taking  of  his  alleged  property  right  of  access  to  a 
public  road  and  who  is  awarded  damages  in  the  subsequent  eminent 
domain  proceeding  may  be  awarded  reasonable  attorney  fees  for 
both  proceedings,  even  though  the  statute  was  not  in  effect  on  the 
date  of  issuance  of  the  writ  of  mandamus ,  but  was  in  effect  on  the 
date  of  the  judgment  awarding  damages.  (Pp  349-51.) 

11.  EMINENT  DOMAIN— the  date  of  a  closing  of  a  public  road 
is  the  proper  valuation  date  for  resulting  damages  from  loss  of 
access.  Where  a  public  road  is  closed  and  an  abutting  landowner 
seeks  damages  for  the  resulting  loss  of  access  to  his  property,  the 
proper  valuation  date  for  such  loss  is  the  date  of  the  physical  closing 
of  the  road.  (P.  351.) 

Appellate  citation:  36  Ill.  App.  3d  972. 
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Appeal  from  the  Appellate  Court  for  the  Fifth 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Madison  County,  the  Hon.  D.  Kent  Trone,  Judge, 
presiding. 

William  J.  Scott,  Attorney  General,  of  Springfield 
(Roy  E.  Frazier,  Jr.,  Assistant  Attorney  General,  of 
Springfield,  and  Ronald  C.  Mottaz,  Special  Assistant 
Attorney  General,  of  Alton,  of  counsel),  for  appellant. 

Wendell  Durr,  of  Durr  8c  Durr,  of  Edwardsville,  for 
appellees. 

MR.  JUSTICE  GOLDENHERSH  delivered  the  opinion 
of  the  court: 

Petitioner,  the  Department  of  Transportation  of  the 
State  of  Illinois,  appealed  from  the  judgment  of  the  circuit 
court  of  Madison  County  entered  upon  a  jury  verdict 
Finding  that  the  real  estate  of  the  defendants,  William 
Shaw  and  Earlene  Shaw,  was  reduced  in  value  in  the 
amount  of  $48,000  by  reason  of  loss  of  access  to  a  public 
road.  Pursuant  to  section  9.8  of  the  Eminent  Domain  Act 
(Ill.  Rev.  Stat.  1973,  ch.  47,  par.  9.8)  the  circuit  court 
awarded  defendants  attorney  fees  in  the  amount  of 
$16,000.  The  appellate  court  reversed  in  part  and  re¬ 
manded  (36  Ill.  App.  3d  972),  and  we  allowed  petitioner’s 
petition  for  leave  to  appeal.  This  is  the  third  appeal  arising 
from  this  controversy.  In  Shaw  v.  Lorenz ,  42  Ill.  2d  246, 
defendants  appealed  from  the  order  of  the  circuit  court 
dismissing  their  action  seeking  to  enjoin  the  Director  of 
the  Department  of  Public  Works  8c  Buildings  “from  taking, 
without  prior  condemnation  proceedings,  their  alleged 
property  right  of  access  to  U.S.  Highway  66  by  closing  the 
township  road  at  its  intersection  with  that  highway.’’  (42 
Ill.  2d  246,  247.)  In  affirming  the  order  the  court  held  that 
because  a  mandamus  action  could  be  brought  to  compel 
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the  Department  of  Public  Works  8c  Buildings  to  institute 
eminent  domain  proceedings,  defendants  had  an  adequate 
remedy  at  law  and  the  action  for  injunction  was  properly 
dismissed.  Defendants  made  a  written  demand  that  the 
Department  institute  eminent  domain  proceedings  and  on 
its  failure  to  do  so,  filed  an  action  for  mandamus.  The 
circuit  court  ordered  that  a  writ  of  mandamus  issue 
directing  the  petitioner  to  “institute  Eminent  Domain 
proceedings  for  the  taking  of  plaintiffs’  property  rights  of 
access  in  and  to  the  following  described  real  estate  [legal 
description  of  both  tracts  of  land].”  Petitioner’s  appeal 
from  this  order  was  dismissed  on  procedural  grounds. 
Shaw  v.  Kronst,  9  Ill.  App.  3d  807. 

Defendants’  real  estate  consists  of  two  parcels  of  land 
divided  by  Route  157  (old  U.S.  Highway  66).  A  five-acre 
tract  which  lies  north  of  Route  157  abuts  neither 
Interstate  55  nor  closed  township  road  123.  A  smaller 
(1.13  acre)  tract  lies  south  of  Route  157  and  abuts 
Interstate  55  on  its  southeast  side,  and  township  road  123 
on  its  southwest  side. 

Prior  to  1955,  Route  157  was  the  only  highway  in  the 
immediate  area.  In  1955  defendants’  predecessors  in  title 
conveyed  to  the  State  one  acre  of  land,  adjoining  the 
smaller  tract,  for  the  construction  of  new  U.S.  Highway 
66.  In  1962  the  two  parcels  here  involved  were  deeded  to 
defendant  Earlene  Shaw.  In  1963,  in  order  to  comply  with 
the  limited-access  requirements  of  the  Federal  Interstate 
System,  the  Director  of  Public  Works  ordered  township 
road  123  closed  where  it  intersected  with  Interstate  55, 
and  it  was  physically  closed  in  1967.  Since  then  defend¬ 
ants  have  been  required  to  travel  either  2V%  miles  north,  or 
one  mile  south,  on  Route  157,  to  gain  access  to  Interstate 
55.  The  evidence  showed  that  since  1955  the  five-acre 
tract  had  been  used  as  farmland.  The  parties  are  in 
agreement  that  because  of  Madison  County’s  zoning  and 
setback  requirements,  the  1.13-acre  tract  cannot  be  used 
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for  commercial  development.  Defendants’  expert  testified 
that  prior  to  the  closing  of  the  township  road  the  highest 
and  best  use  of  the  five-acre  tract  was  commercial  and  he 
envisioned  that  by  reason  of  its  frontage,  visibility, 
proximity  and  access  to  Interstate  55  the  1.13-acre  tract 
would  be  landscaped  as  a  “show  window”  for  the 
commercial  development. 

Petitioner  contends  that  the  case  was  tried  on  an 
erroneous  theory  and  that  because  there  is  neither  physical 
contiguity  nor  unity  of  use,  no  damages  can  be  awarded  in 
connection  with  the  larger  parcel  of  land.  Defendants 
contend  that  by  reason  of  the  mandamus  order,  the  appeal 
from  which  was  dismissed,  petitioner  is  collaterally  es¬ 
topped  from  raising  the  question  whether  the  two  parcels 
are  to  be  valued  as  a  single  tract  of  land.  They  argue  that 
although  the  smaller  parcel  was  lying  fallow,  “in  times  past 
both  tracts  had  been  operated  as  a  unified  commercial 
venture”  with  a  motel,  tavern,  filling  station  and  rental 
cabins  which  made  a  unified  use  of  both  parcels.  They  cite 
the  testimony  of  their  expert  witness  that  the  smaller 
parcel  “would  be  usable  for  commercial  purposes  as  a 
show  window  for  the  larger  portion.” 

We  consider  first  the  question  whether  the  mandamus 
order  directing  petitioner  to  institute  eminent  domain 
proceedings  collaterally  estops  it  from  now  contending 
that  the  property  consists  of  two  separate  tracts,  and  that 
only  the  injury  to  the  smaller  is  compensable.  In  People  ex 
rel.  Chicago  &  Eastern  Illinois  R.R.  Co.  v.  Fleming ,  42  Ill. 
2d  231,  235,  the  court  said:  “To  operate  as  an  estoppel  by 
verdict  it  is  absolutely  necessary  that  there  shall  have  been 
a  finding  of  a  specific  fact  in  the  former  judgment  or 
record  that  is  material  and  controlling  in  that  case  and  also 
material  and  controlling  in  the  pending  case.  It  must  also 
conclusively  appear  that  the  matter  of  fact  was  so  in  issue 
that  it  was  necessarily  determined  by  the  court  rendering 
the  judgment  interposed  as  a  bar  by  reason  of  such 
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estoppel.  If  there  is  any  uncertainty  on  the  point  that 
more  than  one  distinct  issue  of  fact  is  presented  to  the 
court  the  estoppel  will  not  be  applied,  for  the  reason  that 
the  court  may  have  decided  upon  one  of  the  other  issues 
of  fact.  [Citations.]  ”  The  only  issue  required  to  be 
adjudicated  in  the  mandamus  action  was  whether  there 
had  been  a  physical  change  to  and  material  impairment  of 
defendants’  access  to  township  road  123,  and  petitioner  is 
not  collaterally  estopped,  by  reason  of  that  order,  from 
contesting  any  other  issue. 

We  consider  next  the  question  whether  the  circuit  and 
appellate  courts  correctly  admitted  proof  of  value  and 
damages  which  treated  defendants’  property  as  a  single 
parcel.  In  City  of  Chicago  v.  Equitable  Life  Assurance 
Society,  8  Ill.  2d  341,  which  involved  two  parcels 
separated  by  an  alley,  it  was  held  that  absent  contiguity  or 
present  unity  of  use  the  taking  of  one  parcel  would  not 
support  an  award  for  damages  to  the  other.  Concerning 
proof  of  intended  future  use,  the  court  said:  “It  is 
elementary  that  a  mere  intention  on  the  part  of  the  owner 
to  put  properties  to  a  common  use  is  not  sufficient  to 
allow  a  cross  petition  in  a  condemnation  action,  but  such 
properties  must  be  considered  as  they  existed  at  the  time 
the  proceedings  were  commenced.”  8  Ill.  2d  341,  348. 

It  is  undisputed  that  any  unified  use  of  the  two 
parcels  terminated  prior  to  their  acquisition  by  these 
defendants  and  that  under  their  ownership  there  was 
neither  contiguity  nor  unity  of  use.  The  parcels  were 
physically  separated  by  Route  157,  and  when  township 
road  123  was  closed  there  was  no  change  in  the  access 
from  the  larger  tract  to  Route  157.  In  Department  of 
Public  Works  &  Buildings  v.  Wilson  &  Co.,  62  Ill.  2d  131, 
in  which  it  was  held  that  the  closing  of  a  public  road 
contiguous  to  property  might  be  compensable  and  that  a 
nonabutting  landowner  might  suffer  substantial  loss  which 
is  not  compensable,  the  court  said:  “The  decisions  thus 
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indicate  that  the  ‘right  of  access’  with  which  we  are  here 
concerned  is  a  private  property  right  inherent  in  ownership 
of  real  estate  abutting  a  highway.  When  such  access  is 
taken  or  materially  impaired  by  action  of  the  State  the 
property  owner  is  entitled  to  compensation.  If,  however, 
there  is  no  physical  disturbance  of  the  right  of  access 
vis-a-vis  the  abutting  highway,  then  any  damages  which 
may  result  to  the  property  owner  as  a  consequence  of  a 
change  in  the  use  of  the  highway  by  the  public  are 
damnum  absque  injuria  even  though  such  damages  may  be 
very  substantial.  This  distinction  can  be  illustrated  by  a 
rather  common  situation  which  occurs  when  a  limited- 
access  highway  is  constructed  in  a  new  location  leaving  a 
property  owner’s  place  of  business  still  fronting  as  it  was 
before  on  the  old  highway  which  has  become  a  secondary 
road  or  access  road  for  the  new  highway.  In  such  a  case 
there  can  be  no  question  that  serious  economic  conse¬ 
quences  may  result  to  the  property  owner,  and  it  is  quite 
possible  that  the  highest  and  best  use  of  his  property 
would  be  changed.  However,  the  fact  remains  that  the 
existing  access  to  the  abutting  roadway  is  unaffected.  It  is 
only  the  nature  of  the  public’s  use  of  the  highway  which 
has  changed.  The  consequential  damages  which  occur  do 
not  result  from  any  taking  or  material  impairment  of 
existing  access  rights  but  solely  from  the  State’s  exercise  of 
its  police  power  to  regulate  and  control  traffic  on  the 
highways.”  (62  Ill.  2d  131,  140-41.)  Defendants’ damages, 
if  any,  are  limited  to  those  suffered  by  reason  of  loss  of 
access  to  the  1.13-acre  tract  caused  by  the  closing  of 
township  road  123,  and  the  appellate  and  circuit  courts 
erred  in  holding  that  the  real  estate  was  to  be  valued  as  a 
single  unit. 

We  consider  next  petitioner’s  contention  that  the 
circuit  court  misconstrued  section  9.8  of  the  Eminent 
Domain  Act  and  erred  in  allowing  attorney  fees  to 
defendants,  and  that  the  appellate  court  erred  in  affirming 
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that  portion  of  the  judgment.  Section  9.8  provides  that 
where  the  condemning  authority  “is  required  by  a  court  to 
initiate  condemnation  proceedings  for  the  actual  physical 
taking  of  real  property,”  the  court  rendering  judgment  for 
the  property  owner  and  awarding  just  compensation  for 
such  taking  shall  determine  and  award  to  such  property 
owner,  inter  alia ,  reasonable  attorney  fees.  (Ill.  Rev.  Stat. 
1973,  ch.  47,  par.  9.8.)  Petitioner  contends  that  section 
9.8  did  not  become  effective  until  July  1,  1972,  subse¬ 
quent  to  the  issuance  of  the  mandamus  order  directing  the 
filing  of  the  condemnation  proceeding,  and  that  absent 
clear  and  unambiguous  language  to  the  contrary  the 
statute  should  operate  prospectively,  and  not  retroactively. 
It  contends  further  that  because  there  was  here  no  “actual 
physical  taking  of  real  property”  the  statute  does  not 
apply.  It  argues  that  in  any  event  the  attorney  fee  awarded 
should  be  limited  to  compensation  for  services  in  the 
mandamus  proceeding. 

We  consider  first  the  question  whether  the  statute 
applies  here  and  hold  that  because  it  was  in  effect  when 
the  circuit  court  rendered  judgment  for  the  defendant 
property  owners,  the  court  was  authorized  to  allow  them 
an  attorney  fee.  “The  cardinal  rule  of  statutory  construc¬ 
tion,  to  which  all  other  canons  and  rules  are  subordinate,  is 
to  ascertain  and  give  effect  to  the  true  intent  and  meaning 
of  the  legislature  in  enacting  the  law.”  (Electrical  Contrac¬ 
tors  Association  of  City  of  Chicago,  Inc.  v.  Illinois  Building 
Authority,  33  Ill.  2d  587,  591-92.)  Upon  application  of 
this  rule  we  hold  that  even  though  defendants’  claim  arises 
from  loss  of  access  to  the  township  road  and  the  alleged 
consequential  damage  to  their  land  and  involved  no 
“actual  physical  taking  of  real  property,”  the  statute 
applies.  In  the  cases  in  which  landowners  have  sought 
mandamus  no  land  was  taken  (see  People  ex  rel.  Haynes  v. 
Rosenstone,  16  Ill.  2d  513;  People  ex  rel.  First  National 
Bank  v.  Kingery,  369  Ill.  289),  and  we  assume  that  the 
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purpose  of  enacting  section  9.8  was  to  provide  the 
landowner  an  appropriate  remedy  when  the  condemning 
authority  had  failed  to  act.  The  statute  provides  for 
reimbursement  to  the  property  owner  of  his  costs, 
disbursements  and  expenses  “in  such  proceedings,”  and  we 
find  no  basis  to  hold  that  the  General  Assembly  intended 
that  the  award  of  attorney  fees  be  limited  to  fees  for 
services  rendered  only  in  the  mandamus  proceeding.  We  do 
not  consider  the  question  whether  the  fee  awarded  is 
unreasonable,  and  hold  that  because  of  the  reversal  of  the 
judgment  it  must  be  vacated,  and  that  the  matter  of 
allowance  of  an  attorney  fee  should  be  considered  by  the 
circuit  court  at  the  time  of  the  entry  of  judgment 
following  retrial. 

Because  this  cause  is  remanded  for  a  new  trial  we 
consider  another  question  with  which  the  appellate  court 
dealt  in  its  opinion.  The  circuit  court  held  that  the 
valuation  date  of  the  real  estate  was  July  31,  1973,  the 
date  of  the  filing  of  the  petition  for  eminent  domain.  The 
appellate  court,  pointing  out  the  inequities  which  could 
result  from  the  use  of  another  valuation  date,  determined 
that  the  proper  valuation  date  was  May  2,  1969,  the  date 
on  which  defendants  made  written  demand  that  petitioner 
institute  the  eminent  domain  action.  We  are  of  the  opinion 
that  in  this  case,  where  there  was  no  actual  taking  of  land, 
and  the  damage  suffered  resulted  solely  from  the  elimina¬ 
tion  of  direct  access  to  the  public  road,  the  proper 
valuation  date  is  the  date  of  the  physical  closing  of 
township  road  123. 

For  the  reasons  stated  the  judgment  of  the  appellate 
court  is  affirmed  in  part  and  reversed  in  part  and  the  cause 
is  remanded  to  the  circuit  court  of  Madison  County  for 
proceedings  consistent  with  this  opinion. 

Affirmed  in  part  and  reversed 
in  part  and  remanded. 
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(No.  48963.— Judgment  affirmed.) 

O.  L.  KRUGHOFF  et  al. ,  Appellants,  v.  THE  CITY  OF 

NAPERVILLE,  Appellee. 

Opinion  filed  Oct.  5,  19 7 7. —Rehearing  denied  Nov.  23,  1977. 

1.  MUNICIPAL  CORPORATIONS— f/ie  1970  Constitution  does 
not  confer  extraterritorial  powers  on  home  rule  units.  The  1970 
Constitution  does  not  confer  extraterritorial  sovereign  or  govern¬ 
mental  powers  on  home  rule  units  of  local  government.  (P.  357.) 

2.  MUNICIPAL  CORPORATIONS— a  home  rule  municipality 
has  the  same  statutory  powers  to  zone  extraterritorially  as  a 
non-home-rule  municipality.  A  home  rule  municipality  possesses  the 
same  statutory  powers  to  zone  extraterritorially  as  a  non-home-rule 
municipality.  (P.  357.) 

3.  MUNICIPAL  CORPORATIONS—  whether  a  municipality  has 
home  rule  power  to  zone  extraterritorially  need  not  be  examined 
where  it  has  statutory  power  to  do  so.  Where  a  municipality  has 
statutory  authority  to  enact  a  zoning  ordinance  affecting  land  within 
IV2  miles  of  its  corporate  limits,  the  question  whether  it  has  home 
rule  powers  to  enact  such  an  ordinance  need  not  be  examined. 
(P.  357.) 

4.  MUNICIPAL  CORPORATIONS—  a  statute  permitting  munic¬ 
ipalities  to  zone  subdivisions  in  nonmunicipal  areas  within  IV2  miles 
of  their  borders  has  been  held  valid.  A  statute  granting  municipalities 
the  authority  to  control  and  plan  subdivisions  within  their  corporate 
limits  and  within  U/2  miles  of  contiguous  territory  not  included  in 
another  municipality  has  been  held  valid.  (P.  357.) 

5.  ZONING— a  real  estate  developer  may  be  required  to 
contribute  for  schools  or  parks  in  proportion  to  the  needs  he  creates. 
A  developer  of  real  estate  may  be  required  to  dedicate  land  or 
money  proportionate  to  the  needs  for  new  school  and  park  facilities 
that  are  specifically  and  uniquely  attributable  to  his  proposed 
developments.  (P.  358.) 

6.  MUNICIPAL  CORPORATIONS— a  statute  permitting  a 
municipality  to  require  a  subdivision  plat  to  designate  land  for 
schools  and  parks  does  not  limit  municipal  power  to  require  land 
dedication  for  those  purposes.  Section  11—12—8  of  the  Illinois 
Municipal  Code  provides  that  a  municipality,  as  a  condition  for  a 
plat  of  a  subdivision,  may  require  that  lands  be  designated  for 
schools  and  parks  which  the  municipality  may  thereafter,  if  it 
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chooses,  acquire  by  purchase  or  by  eminent  domain  (Ill.  Rev.  Stat. 
1971,  ch.  24,  par.  11  —  12—8),  and  the  power  conferred  by  this 
statute  is  in  addition  to,  and  not  a  limitation  of,  a  municipality’s 
existing  powers  to  require  the  dedication  of  land,  or  money  in  lieu 
of  land,  proportioned  to  the  need  for  new  park  and  school  facilities 
uniquely  attributable  to  a  new  subdivision.  (P.  359.) 

7.  ZONING—  equal  protection  is  not  denied  by  land-dedication 
requirements  for  new  subdivisions  that  are  not  applicable  outside  a 
municipality’s  planning  jurisdiction.  A  municipal  ordinance  requiring 
subdivision  developers  to  make  dedications  of  land,  or  money  in  lieu 
of  land,  for  parks  and  schools  is  not  constitutionally  discriminatory 
merely  because  areas  outside  the  municipality’s  planning  jurisdiction 
but  within  a  school  district  that  serves  the  municipality  are  not 
subject  to  the  dedication  requirements,  since  the  fact  that  the 
requirements  of  a  municipal  subdivision-control  ordinance  differ 
from  those  of  the  surrounding  county  does  not  deny  equal 
protection  of  the  laws  to  developers.  (Pp.  359-60.) 

8.  ZONING— land-dedication  requirements  do  not  deny  equal 
protection  of  the  laws  merely  because  they  are  applicable  to  new 
subdivisions  but  not  to  commercial  and  industrial  developments.  A 
municipal  ordinance  requiring  the  dedication  of  land,  or  money  in 
lieu  of  land,  for  parks  and  schools  in  proportion  to  the  needs  created 
by  new  subdivisions  does  not  deny  equal  protection  of  the  laws 
merely  by  reason  of  the  fact  that  it  is  not  applicable  to  commercial 
and  industrial  developments,  since  there  is  a  rational  distinction 
between  residential  developments  and  commercial  and  industrial 
developments  for  purposes  of  the  ordinance.  (P.  360.) 

9.  ZONING— is  constitutionally  permissible  to  impose  land- 
dedication  requirements  on  a  real  estate  developer  based  on  the 
anticipated  population  of  a  new  subdivision.  It  is  constitutionally 
permissible  to  impose  land-dedication  requirements  upon  real  estate 
subdividers  based  on  the  anticipated  population  resulting  from  their 
developments  rather  than  upon  property  valuation.  (P.  360.) 

CLARK,  J.,  took  no  part. 

Appellate  citation:  41  Ill.  App.  3d  334. 

Appeal  from  the  Appellate  Court  for  the  Second 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Du  Page  County,  the  Hon.  George  W.  Unverzagt, 
Judge,  presiding. 
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William  S.  Kaplan  and  Robert  Marks,  of  Chicago 
(Marks,  Marks  8c  Kaplan,  of  counsel),  for  appellants. 

Ancel,  Glink,  Diamond  8c  Murphy,  of  Naperville 
(Marvin  J.  Glink  and  Ronald  M.  Glink,  of  Chicago,  of 
counsel),  for  appellee. 

MR.  JUSTICE  GOLDENHERSH  delivered  the  opinion 
of  the  court: 

Plaintiffs,  O.  L.  Krughoff  and  James  Krughoff,  copart¬ 
ners,  d/b/a  The  K  Co.,  Paul  W.  Hoffman,  Harold  E.  Moser, 
Oliver-Hoffman  Corporation,  an  Illinois  corporation,  The 
Macom  Corporation,  a  Delaware  corporation,  and  Home 
Builders  Association  of  Greater  Chicago,  an  Illinois  not- 
for-profit  corporation,  appealed  from  the  judgment  of  the 
circuit  court  of  Du  Page  County  entered  in  favor  of 
defendant,  the  city  of  Naperville,  in  plaintiffs’  action  for  a 
declaratory  judgment  that  defendant’s  Ordinance  72—20  is 
invalid,  an  injunction  and  other  relief.  The  appellate  court 
affirmed  (41  Ill.  App.  3d  334),  and  we  allowed  plaintiffs’ 
petition  for  leave  to  appeal. 

Defendant’s  Ordinance  72—20,  enacted  on  June  19, 
1972,  inter  alia,  required  as  a  condition  of  approval  of  a 
plat  for  a  subdivision  or  planned  unit  development  inside, 
or  within  VA  miles  of  its  boundaries,  that  the  developer 
make  contributions  of  land,  or  money  in  lieu  of  land,  to  be 
used  for  school  and  park  sites.  Its  provisions  are  suffi¬ 
ciently  set  forth  in  the  appellate  court  opinion  and  need 
not  be  repeated  here. 

Plaintiffs  Krughoff,  owners  of  land  within  IV2  miles  of 
defendant’s  boundaries,  submitted  a  final  plat  of  subdi¬ 
vision  of  the  property  into  residential  lots  which  defendant 
refused  to  approve  because  it  failed  to  dedicate  land,  or 
cash  in  lieu  of  land,  for  the  public  purposes  required  by 
the  ordinance.  Plaintiffs  Hoffman,  Moser,  Oliver-Hoffman 
and  Macom  acquired  land  within  defendant’s  boundaries 
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to  subdivide  and  sell  as  residential  lots;  under  written 
protest,  they  have  contributed  $37,650,  to  be  held  in 
trust,  for  acquisition  of  a  school  site,  and  have  agreed  to 
contribute  a  lot  for  use  by  the  Naperville  Park  District. 
Plaintiff  Home  Builders  of  Greater  Chicago  is  an  Illinois 
not-for-profit  corporation,  some  of  whose  members  own 
or  control  real  estate  affected  by  the  ordinance.  Plaintiffs 
allege  in  the  complaint  that  the  action  is  brought  in  their 
own  behalf  “and  on  behalf  of  all  such  other  persons  and 
corporations  including  members  of  the  plaintiff  association 
similarly  situated  to  them  and  having  like  rights  and 
interests”;  that  the  action  raises  questions  of  fact  and  law 
common  to  the  plaintiffs  and  other  persons  and  that  the 
class  action  will  avoid  a  multiplicity  of  actions  to 
determine  the  validity  of  the  ordinance.  Because  Kane 
County  and  municipalities  within  the  school  district  have 
enacted  ordinances  similar  to  the  one  here  under  review, 
West  Aurora  Unit  School  District  No.  129,  Kane  County, 
was  permitted  to  intervene  in  support  of  defendant’s 
position  and  has  adopted  defendant’s  brief. 

Although  the  parties  offered  a  vast  amount  of 
testimony  and  documentary  evidence,  there  is  no  serious 
dispute  as  to  the  facts.  The  population  of  the  defendant 
city  increased  from  7,013  in  1950  to  12,933  in  1960, 
22,417  in  1970,  and  28,610  in  1973.  In  November  1971 
there  were  approximately  40  proposed  developments 
involving  6,893  acres,  lying  inside  and  within  IV2  miles  of 
defendant’s  boundaries,  which,  if  developed  in  accordance 
with  the  developers’  proposals,  would  increase  the  popula¬ 
tion  of  the  area  by  an  additional  127,750. 

The  defendant  city,  and  the  area  within  its  planning 
jurisdiction,  are  principally  served  by  School  District  No. 
203.  At  the  time  of  trial,  School  District  No.  203  operated 
seven  elementary  schools,  three  junior  high  schools  and 
two  senior  high  schools.  In  1971  there  were  8,426  students 
in  grades  K  through  12,  and  it  was  estimated  that,  as  the 
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result  of  the  new  developments,  there  would  be  an  increase 
of  21,601  students. 

Including  a  municipal  golf  course,  the  Naperville  Park 
District  operates  26  parks.  The  standards  set  by  the  State 
of  Illinois  for  local  governments  provide  for  10  acres  of 
public  open  space  for  each  1,000  persons  and  the 
defendant  city  and  its  planning  area  meet  those  standards. 
Inter  alia ,  Ordinance  72—20  requires  a  dedication  of  5.5 
acres  of  the  10-acre  standard  for  each  1,000  people 
projected  for  a  new  subdivision.  The  parties  have  stipu¬ 
lated  that  the  ratio  of  acres  per  thousand  of  population 
and  the  criteria  set  forth  in  the  ordinance  for  location  of 
park  and  recreation  land,  the  credit  for  private  open  spaces 
and  recreation  area,  for  school  classifications  and  size  of 
school  sites  by  grades,  maximum  number  of  students  for 
each  such  school  classification,  and  minimum  number  of 
acres  of  land  for  each  school  site,  are  all  reasonable.  It  was 
also  stipulated  that  the  fair  market  value  per  acre  of  land 
in  the  Naperville  area  established  in  the  ordinance  is 
reasonable,  and  that  the  table  of  population  density  set 
forth  in  the  ordinance  is  a  recognized  and  reasonable  basis 
for  estimating  the  population  density  and  age  distribution 
to  be  generated  from  the  construction  of  the  types  of  units 
specified  in  the  table. 

Ordinance  72—20  recites  that  it  was  enacted  pursuant 
to  defendant’s  home  rule  powers  (Ill.  Const.  1970,  art. 
VII,  sec.  6(a)),  and  the  circuit  court  held  that  the 
enactment  of  the  ordinance  was  a  proper  exercise  of 
defendant’s  home  rule  powers.  The  appellate  court  held 
that  the  enactment  of  the  ordinance  was  a  proper  exercise 
of  defendant’s  home  rule  powers  within  its  corporate 
limits,  and  that  as  to  territory  within  IV2  miles  of  its 
corporate  limits,  it  had  statutory  authority  to  enact  the 
ordinance. 

We  consider  first  plaintiffs’  contention  that  Ordinance 
72—20  is  invalid  for  the  reason  that  defendant  is  without 
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power,  either  under  its  home  rule  powers  or  under  an 
enabling  statute,  to  enact  it.  In  City  of  Carbondale  v.  Van 
Natta,  61  Ill.  2d  483,  the  court  held  that  although  the 
1970  Constitution  did  not  confer  extraterritorial  sovereign 
or  governmental  powers  on  home  rule  units  of  local 
government,  a  home  rule  municipality  possessed  the  same 
statutory  powers  to  zone  extraterritorially  as  non-home- 
rule  municipalities.  If  defendant  was  possessed  of  statutory 
authority  to  enact  Ordinance  72—20  as  to  land  within  IV2 
miles  of  its  corporate  limits,  it  obviously  had  statutory 
authority  to  enact  it  as  to  land  within  its  corporate  limits, 
and  the  question  whether  it  had  home  rule  power  to  enact 
the  ordinance  would  be  immaterial.  We  therefore  examine 
first  the  city’s  statutory  authority  to  enact  the  ordinance. 

In  Petterson  v.  City  of  Naperville,  9  Ill.  2d  233,  the 
court  held  valid  the  statute  granting  municipalities  author¬ 
ity  to  control  and  plan  subdivisions  within  their  corporate 
limits  and  IV2  miles  of  contiguous  territory  not  included  in 
another  municipality.  In  that  case  a  developer  of  land 
outside  the  city,  but  contiguous  to  it,  refused  to  comply 
with  the  curb,  gutter  and  storm  water  drainage  require¬ 
ments  of  the  city’s  ordinance,  contending  that  the  ordi¬ 
nance  violated  the  requirement  of  uniformity  of  taxation 
and  resulted  in  a  taking  of  property  without  just  compen¬ 
sation.  In  rejecting  these  contentions  the  court  said:  “The 
validity  of  the  ordinance  is  to  be  tested,  neither  by  the 
principle  of  uniformity  of  taxation  nor  by  the  law  of 
eminent  domain,  but  rather  by  the  settled  rules  of  law 
applicable  to  cases  involving  the  exercise  of  police 
powers.”  9  Ill.  2d  233,  249-50. 

In  Rosen  v.  Village  of  Downers  Grove ,  19  Ill.  2d  448, 
Pioneer  Trust  &  Savings  Bank  v.  Village  of  Mount 
Prospect ,  22  Ill.  2d  375,  Duggan  v.  County  of  Cook,  60  Ill. 
2d  107,  and  Board  of  Education  v.  Surety  Developers, 
Inc.,  63  Ill.  2d  193,  the  court  considered  the  question 
whether  a  unit  of  local  government  had  the  statutory 
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authority  to  require  a  real  estate  developer,  as  a  condition 
to  its  authorizing  the  development,  to  contribute  land  or 
money  for  school  facilities.  In  Rosen  it  was  held  that 
under  the  facts  of  that  case  there  was  no  statutory 
authority  for  an  ordinance  requiring  an  assessment  of  $325 
per  lot.  Pioneer  held  that  under  the  facts  of  that  case  a 
requirement  of  dedication  of  one  acre  per  60  residential 
building  sites,  or  one-tenth  of  an  acre  per  one  acre  of 
business  or  industrial  building  sites,  amounted  to  an 
attempted  exercise  of  the  power  of  eminent  domain 
without  compensation,  and  in  Duggan  the  requirement  of 
a  cash  contribution  of  $43,000  to  two  school  districts  was 
held  void  because  not  authorized  by  statute.  In  Surety 
Developers  however,  the  court  held  that  a  developer  could 
be  required  to  contribute  cash  and  land  to  a  school 
district. 

There  are  factual  similarities  and  language  in  Rosen, 
Pioneer  and  Duggan  which  appear  to  support  plaintiffs’ 
argument  that  defendant  does  not  have  the  authority  to 
require  the  contribution  of  land,  or  money  in  lieu  of  land, 
for  school  sites.  In  Surety  Developers ,  after  analyzing  the 
holdings  in  these  cases  the  court  said:  “As  earlier  indi¬ 
cated,  Rosen  and  Pioneer  both  held  invalid  the  contribu¬ 
tions  required  of  the  developers  in  those  cases.  At  no  time, 
however,  has  this  court  held  that  land  dedication  require¬ 
ments  for  school  grounds  are  unauthorized  by  the  Munici¬ 
pal  Code  (Ill.  Rev.  Stat.  1973,  ch.  24,  pars.  11  —  12—5, 
11  —  12—12)  or  predecessor  statutes.  Nor  has  it  held  that 
land  dedication  requirements  for  school  grounds  are 
automatically  in  violation  of  the  Constitution.  Quite  the 
contrary  is  true,  for  the  implications  of  both  Rosen  and 
Pioneer  are  that  land  dedication  requirements  propor¬ 
tioned  to  the  needs  specifically  and  uniquely  attributable 
to  the  developer’s  activities  would  be  valid.”  (63  Ill.  2d 
193,  201.)  Here  the  evidence  shows  and  the  circuit  court 
found  that  the  required  contributions  of  land,  or  money  in 
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lieu  of  land,  were  “uniquely  attributable  to”  and  fairly 
proportioned  to  the  need  for  new  school  and  park  facilities 
created  by  the  proposed  developments. 

Plaintiffs  argue  that  Surety  Developers  involved  a 
county  and  that  there  was  no  statute  pertaining  to 
counties  comparable  to  section  11—12—8  of  the  Illinois 
Municipal  Code  (Ill.  Rev.  Stat.  1971,  ch.  24,  par. 
11  —  12—8).  Section  11  —  12—8  provides  that  a  munici¬ 
pality,  as  a  condition  of  plat  approval,  may  require  that 
lands  be  designated  for  school  sites,  park  sites,  or  “other 
public  lands”  without  regard  to  the  proportioned  need 
created  by  the  particular  development,  that  the  school 
board,  park  board  or  other  authority  then  has  one  year  to 
acquire  such  site  by  purchase  or  to  commence  condemna¬ 
tion  proceedings  to  acquire  it,  and  that,  if  it  fails  to  do  so 
within  the  one-year  period,  the  owner  may  thereafter  use 
the  land  so  designated  in  any  manner  consistent  with  the 
ordinance.  We  hold  that  the  power  conferred  by  section 
11—12—8  is  in  addition  to,  and  not  a  limitation  of, 
defendant’s  power  to  require  the  dedication  of  land,  or 
money  in  lieu  of  land,  proportioned  to  the  need  for  new 
school  and  park  facilities  uniquely  attributable  to  the  new 
subdivision. 

Plaintiffs  argue  further  that  the  ordinance  is  unreason¬ 
ably  discriminatory  in  a  number  of  respects  and  denies 
them  the  equal  protection  of  the  law.  They  point  out  that 
a  developer  of  land  which  lies  within  School  District  No. 
203  but  outside  defendant’s  jurisdiction  is  not  subject  to 
the  dedication  requirements  of  the  ordinance.  All  devel¬ 
opers  of  residential  land  within  defendant’s  planning 
jurisdiction  are  treated  equally,  and  the  fact  that  the 
requirements  of  its  subdivision  control  ordinance  differ 
from  those  of  the  county  does  not  deny  plaintiffs  equal 
protection  of  the  law.  Although  not  relevant  to  the  legal 
issue  presented,  we  note  parenthetically  defendant’s  repre¬ 
sentation  that  there  are  only  two  proposed  residential 
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developments  which  lie  within  the  school  district  and 
outside  defendant’s  planning  jurisdiction  and  that  the 
developers  have  agreed  to  make  comparable  contributions 
to  the  district. 

Plaintiffs  argue  that  the  failure  to  apply  the  dedication 
requirement  to  commercial  and  industrial  developments 
denies  them  equal  protection  of  the  law.  In  our  opinion 
there  is  a  rational  distinction,  with  respect  to  the  purpose 
of  the  ordinance,  between  residential  developments  and 
commercial  and  industrial  developments. 

It  is  argued  that  the  ordinance  discriminates  against 
property  owners  in  the  low-  and  middle-income  group 
because  the  land  dedication  requirement  is  based  on 
population  rather  than  property  valuation.  We  hold  that 
the  dedication  requirement  based  on  population  is  consti¬ 
tutionally  permissible. 

For  the  reasons  set  forth  we  hold  that  defendant  was 
possessed  of  statutory  authority  to  enact  the  ordinance 
(Ill.  Rev.  Stat.  1971,  ch.  24,  pars.  11—12—4  through 
11—12—12),  and  it  is  therefore  unnecessary  to  decide 
whether  it  was  empowered  to  do  so  under  its  home  rule 
powers.  The  judgment  of  the  appellate  court  is  affirmed. 

Judgment  affirmed. 

MR.  JUSTICE  CLARK  took  no  part  in  the  considera¬ 
tion  or  decision  of  this  case. 
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(No.  48290.— Reversed  and  remanded.) 

ROBERT  R.  STOFER,  Appellee,  v.  MOTOR  VEHICLE 
CASUALTY  CO.  et  al.,  Appellants.— JOSEPH  N. 
FOX,  Appellee,  v.  THE  HARTFORD  FIRE  INSUR¬ 
ANCE  CO.  et  al.,  Appellants. 

Opinion  filed  Oct.  5,  1977.— Rehearing  denied  Nov.  23,  1977. 

1.  CONSTITUTIONAL  LAW— the  constitutionality  of  issuing 
an  administrative  rule  need  not  be  determined  if  the  enabling  statute 
or  the  rule  may  be  construed  to  avoid  it.  A  court  need  not  address 
the  constitutionality  of  an  executive  officer’s  promulgation  of  an 
administrative  rule  if  either  the  enabling  statute  or  the  rule  itself 
may  be  construed  to  avoid  the  constitutional  question.  (P.  367.) 

2.  INSURANCE— a  clause  in  a  standard  fire  insurance  policy 
shortening  the  time  in  which  an  insured  might  enforce  a  claim 
against  the  insurer  may  be  unenforceable  if  unconstitutionally 
mandated  by  the  Director  of  Insurance.  A  clause  in  a  standard  fire 
insurance  policy  shortening  the  time  in  which  an  insured  might 
enforce  a  claim  against  the  insurer  may  be  unenforceable  if 
unconstitutionally  mandated  by  the  Director  of  Insurance,  since  the 
terms  in  a  standard  fire  and  lightning  insurance  policy  prescribed  by 
the  Director  may  not  be  binding  to  the  same  extent  as  the  terms  of 
other  contracts  if  such  standard  terms  were  in  no  way  bargained  for, 
were  for  the  sole  benefit  of  the  insurer,  and  were  included  pursuant 
to  unconstitutional  action.  (P.  367.) 

3.  INSURANCE— the  power  to  prescribe  a  standard  policy  of 
fire  insurance  has  been  delegated  to  the  Director  of  Insurance  by  the 
legislature.  Statute  gives  the  Director  of  Insurance  the  power  to 
provide  by  rule  for  “concurrency  of  contract”  among  insurers 
insuring  the  same  risk  (Ill.  Rev.  Stat.  1975,  ch.  73,  par.  1009),  and  it 
is  clear  that  the  legislature  intended  this  rule-making  authority  to 
include  authority  to  promulgate  a  standard  fire  and  lightning 
insurance  policy.  (P.  368.) 

4.  INSURANCE—  the  legislature  may  validly  delegate  to  the 
Director  of  Insurance  the  power  to  limit  the  time  within  which  an 
action  may  be  brought  on  a  fire  insurance  policy.  The  legislature 
may  delegate  to  the  Director  of  Insurance  the  power  to  limit  the 
time  during  which  an  action  may  be  brought  by  an  insured  against 
his  insurer  on  a  fire  insurnace  policy,  by  permitting  the  Director  to 
require  inclusion  of  such  a  limitation  in  a  standard  fire  insurance 
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contract.  (P.  369.) 

5.  CONSTITUTIONAL  LAW— the  demands  of  administrative 
efficiency  are  not  dispositive  of  the  question  of  an  unconstitutional 
legislative  delegation.  While  it  would  render  the  regulation  of  many 
matters  hopelessly  inefficient  to  require  the  legislature  to  con¬ 
tinually  determine  what  specific  actions  should  be  prohibited  or 
required  by  an  administrative  agency,  the  demands  of  administrative 
efficiency  are  not  dispositive  of  the  question  whether  the  constitu¬ 
tional  mandate  of  separation  of  powers  and  branches  of  government 
is  violated  by  a  legislative  delegation  to  an  administrative  agency. 
(Pp.  370-71.) 

6.  CONSTITUTIONAL  LAW— a  situation  where  one  branch  of 
government  may  impede  another  may  be  necessary  to  prevent  the 
abuse  of  power  by  one  branch.  The  separation  of  powers  and 
branches  of  government  mandates  a  distribution  of  authority  which 
may,  on  occassion,  impede  one  of  the  branches  in  attempting  to 
address  a  particular  problem,  but  this  impediment  is  necessary  to 
prevent  an  abuse  of  power  by  any  one  particular  branch  acting 
alone.  (P.371.) 

7.  CONSTITUTIONAL  LAW  —affirmative  authority  from  more 
than  one  branch  of  government  protects  against  bureaucractic  abuse. 
The  requirement  of  affirmative  authority  from  more  than  one 
branch  of  government  is  in  itself  an  important  protection  against  the 
misguided  acts  of  a  particular  bureaucracy.  (P.  371.) 

8.  ADMINISTRATIVE  LAW—  sufficient  statutory  direction  is 
necessary  for  meaningful  judicial  review  of  administrative  regula¬ 
tions.  Without  sufficient  statutory  direction  against  which  to 
compare  administrative  regulations,  the  mere  existence  of  judicial 
review  is  not  a  meaningful  safeguard  against  administrative  abuses, 
since  the  restraints  which  the  judiciary  is  to  apply  to  safeguard 
against  the  abuse  of  discretion  in  administrative  rule  making  simply 
do  not  exist  if  they  are  not  found  in  the  statute.  (Pp.  371-72.) 

9.  ADMINISTRATIVE  LAW— a  legislative  delegation  of  author¬ 
ity  must  sufficiently  identify  the  persons  and  activities  to  be 
regulated,  the  harm  to  be  prevented  and  the  means  to  be  used.  In 
delegating  its  authority,  the  legislature  must  provide  sufficient 
identification  of  the  persons  and  activities  potentially  subject  to 
regulation,  the  harm  sought  to  be  prevented,  and  the  general  means 
intended  to  be  available  to  the  administrator  to  prevent  the 
identified  harm.  (P.  372.) 

10.  ADMINISTRATIVE  LAW— the  legislature  must  do  all  that 
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is  practicable  to  define  the  persons  and  activities  to  be  regulated  by 
administrative  authority.  The  legislature  must  do  all  that  is  prac¬ 
ticable  to  define  the  persons  and  activities  that  are  to  be  subjected  to 
the  authority  of  an  administrative  agency,  in  order  to  put  interested 
persons  on  notice  of  administrative  action  affecting  them,  even 
though  the  complexity  of  the  subject  may  put  practical  limitations 
on  the  legislature’s  ability  to  identify  all  the  forms  the  regulated 
activity  may  take.  (Pp.  372-73.) 

11.  ADMINISTRATIVE  LAW— a  legislative  delegation  of 
authority  should  make  clear  what  type  of  evil  is  to  be  prevented.  A 
legislative  delegation  of  authority  to  an  administrative  body  should 
provide  sufficient  identification  of  the  harm  to  be  prevented,  and 
this  is  accomplished  if  it  is  apparent  from  the  language  of  the  statute 
what  types  of  evil  the  statute  is  intended  to  prevent.  (P.  373.) 

12.  ADMINISTRATIVE  LAW— the  means  of  administrative 
regulation  and  the  sanctions  that  may  be  imposed  must  be  identified 
in  the  delegating  statute.  A  statute  delegating  legislative  authority 
must  sufficiently  identify  the  general  means  intended  to  be  available 
to  an  administrative  agency  to  prevent  the  identified  harm,  and  the 
legislature  must  specifically  enumerate  the  administrative  tools,  such 
as  regulations,  licenses  and  enforcement  proceedings,  and  the 
particular  sanctions,  if  any,  intended  to  be  available.  (P.  373.) 

13.  ADMINISTRATIVE  LAW— where  an  administrative  agency 
is  authorized  to  impose  sanctions ,  adequate  safeguards  and  stan¬ 
dards,  such  as  judicial  review,  must  be  provided.  If  an  administrative 
agency  is  delegated  the  authority  to  impose  sanctions  as  part  of  a 
regulatory  program,  the  legislature  must  also  provide  adequate 
standards  and  safeguards,  such  as  judicial  review  of  the  imposition  of 
those  sanctions.  (P.  373.) 

14.  INSURANCE— the  legislature  intended  to  prevent  chaotic 
proliferation  of  disparate  fire  insurance  policies.  By  providing  for 
uniform  basic  policies  of  fire  and  lightning  insurance  (Ill.  Rev.  Stat. 
1975,  ch.  37,  par.  1009),  the  legislature  indicated  that  it  intended  to 
prevent  a  chaotic  proliferation  of  disparate  fire  insurance  policies. 
(P.  373.) 

15.  ADMINISTRATIVE  LAW— a  delegation  to  the  Director  of 
Insurance  permitting  him  to  require  a  “ reasonable ”  uniform  fire 
insurance  policy  might  be  unconstitutional.  Had  the  legislature  left 
the  Director  of  Insurance  completely  free  to  promulgate  a  “reason¬ 
able”  uniform  fire  insurance  policy,  there  might  be  serious  doubts  as 
to  the  constitutionality  of  such  uncabined  discretion.  (P.  373.) 
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16.  INSURANCE—  sufficient  statutory  standards  are  established 
for  the  authority  of  the  Director  of  Insurance  to  prescribe  basic  fire 
insurance  policies.  Sufficient  statutory  safeguards  have  been  estab¬ 
lished  for  the  authority  of  the  Director  of  Insurance  to  prescribe 
rules  for  standard  policies  of  fire  and  lightning  insurance  (Ill.  Rev. 
Stat.  1975,  ch.  73,  pars.  1009,  1013),  since  the  harm  to  be 
prevented  is  sufficiently  identified  as  chaotic  proliferation  of 
disparate  insurance  policies,  the  Director’s  discretion  is  sufficiently 
limited  by  the  statute  requiring  him  to  discontinue  the  use  of  any 
policy  he  finds  inconsistent,  ambiguous  or  misleading  or  that 
contains  terms  unreasonably  or  deceptively  affecting  the  risk  (Ill. 
Rev.  Stat.  1971,  ch.  73,  par.  755(2)),  and  since  his  power  to  require 
standard  terms  in  such  policies  sufficiently  identifies  the  means 
intended  to  be  available  to  remedy  the  harm.  (Pp.  373-75.) 

Appeal  from  the  Circuit  Court  of  Cook  County,  the 
Hon.  Abraham  W.  Brussell,  Judge,  presiding. 

Conklin,  Leahy  &:  Eisenberg  (Daniel  J.  Leahy  and 
Franklin  A.  Nachman,  of  counsel)  and  Keck,  Cushman, 
Mahin  Sc  Cate  (Joseph  Keig,  Jr.,  Bennet  B.  Harvey,  Jr.,  and 
Brock  R.  Landry,  of  counsel),  of  Chicago,  for  appellants 
Motor  Vehicle  Casualty  Company,  Harford  Fire  Insurance 
Company  and  United  States  Fidelity  and  Guaranty  Com¬ 
pany. 

William  J.  Scott,  Attorney  General,  of  Springfield 
(Patricia  Rosen,  Assistant  Attorney  General,  of  Chicago,  of 
counsel),  for  appellant  the  Department  of  Insurance. 

Sidney  Z.  Karasik  and  Max  A.  Abrams,  of  Chicago,  for 
appellee  Robert  R.  Stofer. 

Calvin  K.  Hubbell,  of  Chicago,  for  appellee  Joseph  N. 

F  ox. 


MR.  JUSTICE  CLARK  delivered  the  opinion  of  the 
court: 

This  is  a  consolidated,  direct,  interlocutory  appeal 
pursuant  to  our  Rules  302(b)  and  308  (58  Ill.  2d  Rules 
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302(b),  308)  from  decisions  of  the  circuit  court  of  Cook 
County  holding  sections  397  and  401  of  the  Insurance 
Code  of  1937  (Ill.  Rev.  Stat.  1975,  ch.  73,  pars.  1009, 
1013)  invalid  on  the  grounds  that  the  power  thereby 
granted  the  Director  of  Insurance  to  prescribe  uniform 
insurance  contracts  (including  contractual  limitations  on 
the  time  within  which  suits  may  be  brought  against  the 
insurer  by  the  insured)  violated  the  separation  of  govern¬ 
mental  branches  and  powers  mandated  by  section  1  of 
article  II  of  our  constitution  (in.  Const.  1970,  art.  II,  sec. 
1).  We  reverse,  because  we  conclude  that  the  powers  thus 
exercised  by  the  Director  of  Insurance  are  of  the  type 
which  the  legislature  could  (and  did)  properly  lodge  in  an 
executive  officer. 

Section  397  of  the  Insurance  Code  of  1937  (Ill.  Rev. 
Stat.  1975,  ch.  73,  par.  1009)  provides: 

“The  Director  of  Insurance  shall  promulgate  such 
rules  and  regulations  as  may  be  necessary  to  effect 
uniformity  in  all  basic  policies  of  fire  and  lightning 
insurance  issued  in  this  State,  to  the  end  that  there  be 
concurrency  of  contract  where  two  or  more  companies 
insure  the  same  risk.” 

Section  401  (Ill.  Rev.  Stat.  1975,  ch.  73,  par.  1013) 
further  provides: 

“The  Director  ***  shall  have  the  power 
(a)  to  make  reasonable  rules  and  regulations  as  may 
be  necessary  for  making  effective  such  laws.” 

Pursuant  to  that  authority,  the  Director  had  promulgated 
Rule  23.01,  which  prescribed  “the  Standard  Policy  for  fire 
and  lightning  insurance  of  the  State  of  Illinois”  and 
prohibited  the  making,  issuance,  and  delivery  of  insurance 
contracts  and  policies  which  did  not  conform  to  the 
standard  policy. 

The  standard  policy  includes  the  following  clause: 

“No  suit  or  action  on  this  policy  for  the  recovery  of 
any  claim  shall  be  sustainable  in  any  court  of  law  or 
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equity  unless  all  of  the  requirements  of  this  policy  shall 
have  been  complied  with,  and  unless  commenced  within 
twelve  months  next  after  inception  of  the  loss.” 

The  plaintiffs  in  these  two  actions,  Robert  Stofer  and 
Joseph  Fox,  and  the  defendant  insurance  companies 
entered  into  temporary  contracts  of  fire  insurance  (“bind¬ 
ers”)  which  incorporated  the  above-quoted  standard 
clause. 

Stofer  allegedly  suffered  a  loss  on  October  29,  1972. 
On  December  18,  1972,  Stofer  submitted  a  written  claim 
to  his  insurer,  accompanied  by  a  sworn  statement  of 
“proof  of  loss.”  On  May  22,  1973,  the  insurer  rejected  the 
claim,  and  on  November  5,  1973,  Stofer  filed  suit  against 
his  insurer  in  the  circuit  court  of  Cook  County.  As  an 
affirmative  defense,  the  insurance  company  pleaded  the 
expiration  of  the  12-month  period  provided  for  such  suits 
in  the  contract. 

Fox’s  insured  property  allegedly  was  exposed  to  shock 
waves  from  a  nearby  explosion  on  March  6,  1972,  and 
collapsed  on  June  13,  1972.  Fox’s  insurers  rejected  his 
claim  on  or  about  October  2,  1972,  and  Fox  filed  suit 
against  them  on  December  3,  1973.  Fox’s  insurers  raised 
the  same  affirmative  defense  as  was  raised  against  Stofer. 

The  circuit  court  struck  the  affirmative  defense  in 
each  case  on  the  ground  that  the  12-month  limitation  on 
the  time  for  bringing  suit  following  a  loss  had  been 
prescribed  by  the  Director  of  Insurance  pursuant  to  an 
unconstitutional  delegation  of  authority  to  him  by  the 
legislature.  The  circuit  court  consolidated  the  cases  and 
rendered  the  findings  necessary  to  certify  the  constitu¬ 
tional  question  for  interlocutory  appeal  (see  58  Ill.  2d  R. 
308(a)),  and  we  granted  the  insurance  companies’  motion 
for  direct  appeal  to  this  court  pursuant  to  our  Rule 
302(b). 

It  is  clear  that  the  circuit  court  did  not  decide  whether 
the  insurance  companies  had,  by  their  conduct,  waived  the 
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12-month  limitation.  That  issue  is  not  before  us,  and  our 
opinion  should  not  be  interpreted  as  expressing  any  view 
on  that  question. 

The  only  question  brought  to  us  from  the  trial  court  is 
the  constitutionality  of  the  promulgation  of  Rule  23.01  by 
the  Director  of  Insurance.  Nonetheless,  we  need  not 
address  the  constitutionality  of  the  Director’s  promulga¬ 
tion  of  Rule  23.01  if  either  the  enabling  statute  or  the  rule 
may  be  construed  to  avoid  the  constitutional  question. 

The  insurance  companies  thus  claim  that  the  terms 
imposed  by  Rule  23.01  are  enforceable  between  the 
parties  even  if  the  Director  acted  unconstitutionally  in 
imposing  those  terms.  They  argue  that  the  terms  imposed 
by  Rule  23.01  are  no  different  than  any  other  contractual 
terms,  and  thus  bind  the  parties  which  have  agreed  to 
them.  We  disagree.  These  terms  were  in  no  way  bargained 
for  by  the  parties,  but  rather,  were  imposed  in  haec  verba 
as  a  matter  of  law.  This  particular  term  obviously  is  for  the 
sole  benefit  of  the  insurer,  and  only  benefits  the  insured  to 
the  extent  that  (like  any  term  which  benefits  the  insurer) 
there  is  a  possibility  that  it  may  tend  to  lower  insurance 
rates.  Accordingly,  if  the  law  imposing  the  term  is  invalid, 
its  enforceability  would  be  called  into  serious  question. 
The  contractual  form  of  the  underlying  obligation  thus 
does  not  prevent  us  from  reaching  the  constitutional 
question. 

Plaintiffs  also  suggest  a  ground  for  our  decision  which 
stops  short  of  addressing  the  constitutional  question.  They 
claim  that  the  legislature  did  not  delegate  to  the  Director 
of  Insurance  the  power  to  prescribe  the  time  limit  at  issue 
here.  That  contention  does  not  withstand  scrutiny  of  the 
history  of  Rule  23.01  and  its  counterparts  in  other 
jurisdictions. 

The  predecessor  of  Rule  23.01  was  not  merely 
another  administrative  rule,  but  was  itself  part  of  the 
Insurance  Code.  When  the  legislature  first  enacted  the 
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Insurance  Code  of  1937,  section  397  of  the  Code 
incorporated  by  reference  the  New  York  standard  fire 
insurance  policy.  After  the  ^insurance  industry  proposed 
several  revisions  of  that  policy,  Illinois  amended  section 
397  to  eliminate  the  reference  to  the  old  New  York 
standard  policy  and  to  give  the  Director  of  Insurance  the 
power  to  provide  by  rule  for  “concurrency  of  contract” 
among  insurers  insuring  the  same  risk.  (1945  Ill.  Laws  950, 
Ill.  Rev.  Stat.  1945,  ch.  73,  par.  1009.)  It  is  thus  clear  to 
us  that  the  legislature  intended  the  rule-making  authority 
of  the  Director  of  Insurance  to  replace  the  old  New  York 
standard  policy  as  the  substantive  basis  for  the  regulation 
of  fire  insurance.  While  it  would  have  been  more  artful  for 
the  legislature  to  have  expressly  stated  that  the  Director’s 
rule-making  authority  included  the  authority  to  promul¬ 
gate  a  standard  policy,  the  absence  of  such  a  statement 
does  not  indicate  a  contrary  intent. 

Soon  after  being  given  this  rule-making  authority,  the 
Director  used  it  to  promulgate  a  standard  policy  pursuant 
to  Rule  23.01.  For  over  30  years  the  legislature  has  not 
seen  fit  to  overturn  the  Director’s  contemporaneous 
interpretation  of  the  authority  given  him  in  1945.  We 
decline  to  do  so  today. 

We  now  address  the  constitutional  question.  The 
separation  of  powers  and  branches  of  government  raises 
extremely  complex  and  subtle  questions  about  the  nature 
and  function  of  government  itself.  (See  generally  People  v. 
Reiner  (1955),  6  Ill.  2d  337,  342-43.)  As  attitudes  toward 
the  functions  of  government  have  changed  over  the  years, 
so  have  our  interpretations  of  how  government  is  to 
perform  and  allocate  those  functions  among  its  various 
branches.  In  the  interest  of  flexibility,  therefore,  perhaps  a 
little  stare  decisis  has  been  lost.  (Compare,  e.g.,  People  v. 
Roth  (1911),  249  Ill.  532,  and  Brown  v.  City  of  Chicago 
(1969),  42  Ill.  2d  501,  with  People  ex  rel.  Moore  v.  J.  O. 
Beekman  &  Co.  (1931),  347  Ill.  92,  and  People  v.  Tibbitts 
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(1973),  56  Ill.  2d  56.)  We  are  reminded  of  Mr.  Justice 
Jackson’s  memorable  expression  of  the  frustration  of 
dealing  with  questions  such  as  these: 

“Just  what  our  forefathers  did  envision,  or  would 
have  envisioned  had  they  foreseen  modern  condi¬ 
tions,  must  be  divined  from  materials  almost  as 
enigmatic  as  the  dreams  Joseph  was  called  upon 
to  interpret  for  Pharaoh.  A  century  and  a  half  of 
partisan  debate  and  scholarly  speculation  yields 
no  net  result  but  only  supplies  more  or  less  apt 
quotations  from  respected  sources  on  each  side  of 
any  question.”  Youngstown  Sheet  &  Tube  Co.  v. 
Sawyer  (1952),  343  U.S.  579,  634-35,  96  L.  Ed. 
1153,  1199,  72  S.  Ct.  863,  869-70  (Jackson,  J., 
concurring). 

Fox  and  Stofer  argue  that,  while  it  may  be  clear  that 
the  Director  can  promulgate  reasonable  regulations  to 
effectuate  the  legislature’s  desire  to  provide  “concurrency 
of  contract”  and  while  the  legislature  itself  could  have 
enacted  a  uniform  one-year  limit  on  the  time  for  actions 
against  the  insurer  under  the  contract,  the  legislature  could 
not  give  the  Director  the  power  to  prescribe  such  a  limit. 
They  reason  that  limiting  a  person’s  access  to  judicial 
remedies  is  a  “legislative  act”  which  only  can  be  done  by 
statute  and  not  by  regulation,  and  that,  even  if  it  could  be 
done  by  regulation,  the  enabling  statute  does  not  set  forth 
sufficient  standards  to  cabin  the  administrator’s  discretion 
in  promulgating  such  a  regulation. 

We  hold  that  the  legislature  may  delegate  to  the 
Director  the  power  to  prescribe  a  uniform  insurance 
contract  containing  a  clause  limiting  the  time  during  which 
actions  may  be  brought  by  the  insured  against  his  insurer. 
This  term  is  but  another  provision  of  the  standard  policy, 
one  of  many  that  may  effectively  bar  relief  to  the  insured. 

We  no  longer  find  the  legislative-act  administrative-act 
distinction  helpful  to  a  reasoned  analysis  of  the  separation 
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of  powers  and  branches  of  government  mandated  by  our 
constitution  in  the  context  of  statutes  enabling  administra¬ 
tors  to  promulgate  regulations  prescribing  rights  and  duties 
under  a  comprehensive  regulatory  statute.  Rather,  we 
think  this  case  may  be  more  appropriately  analyzed  under 
the  second  issue  presented  by  Fox  and  Stofer,  i.e.,  whether 
the  legislature  provided  sufficient  guidance  to  limit  the 
powers  granted  the  Director. 

Many  of  our  early  cases  adhere  to  the  notion  that 
administrative  rule  making  basically  is  interstitial,  inter¬ 
polating  among  the  standards  set  by  the  legislature  to  fill 
in  details  and  create  a  comprehensive  regulatory  scheme. 
(See,  e.g.,  People  ex  rel.  Moore  v.  J.  O.  Beekman  &  Co. 
(1931),  347  Ill.  92;  Mitchell  v.  Lowden  (1919),  288  Ill. 
327;  People  v.  Roth  (1911),  249  Ill.  532,  535-36.) 
Subsequent  experience,  however,  with  the  administrative 
regulation  of  highly  complex  and  technical  subjects  leads 
us  to  conclude  that  the  administrative  task  necessarily 
differs  substantially  from  the  traditional  model.  In  deter¬ 
mining  to  regulate  a  particularly  complex  subject,  the 
legislature  frequently  intends  only  to  eliminate  a  particular 
class  of  abuse  from  an  otherwise  lawful  and  valuable 
activity.  In  many  cases,  it  simply  is  impractical  for 
legislators  to  become  and  remain  thoroughly  apprised  of 
the  facts  necessary  to  determine  which  aspects  of  that 
activity  are  harmful  and  how  they  might  be  modified.  ( R . 
G.  Lydy,  Inc.  v.  City  of  Chicago  (1934),  356  Ill.  230,  235; 
People  v.  Roth  (1911),  249  Ell.  532,  535.)  In  most  cases, 
therefore,  the  administrator’s  task  is  not  merely  to 
interpolate  among  broadly  stated  legislative  prohibitions, 
but,  rather,  to  extrapolate  from  the  broad  language  of  his 
enabling  statute,  and,  using  the  regulatory  tools  given  him 
by  the  legislature,  to  deal  with  the  problems  which  the 
legislature  sought  to  address. 

To  require  the  legislature  continually  to  determine  the 
specific  actions  which  ought  to  be  prohibited  and  those 
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which  ought  to  be  required  would  be  to  render  the 
regulation  of  many  matters  hopelessly  inefficient.  Yet  the 
demands  of  administrative  efficiency  are  not  dispositive  of 
the  mandate  of  our  constitution.  A  structure  which 
enables  government  to  serve  its  citizens  more  efficiently 
also  may  enable  it  to  oppress  them  more  efficiently.  The 
separation  of  powers  and  branches  of  government  man¬ 
dates  a  distribution  of  authority  which  may,  on  occasion, 
impede  one  of  the  branches  in  attempting  to  address  a 
particular  problem.  This  impediment  is  necessary,  how¬ 
ever,  to  impede  the  abuse  of  power  by  any  one  particular 
branch  acting  alone. 

At  least  one  commentator  thus  views  the  question  of 
separation  of  powers  as  being  limited  to  preventing  the 
oppression  of  one  branch  of  government  by  another.  (See 
1  F.  Cooper,  State  Administrative  Law  16  (1965).)  We 
find  that  analysis  inadequate.  It  is  not  enough  that  the 
other  branches  of  government  remain  unimpeded  in  their 
ability  to  remedy  an  abuse  of  power  by  the  offending 
branch.  Rather,  the  requirement  of  affirmative  authority 
from  more  than  one  branch  of  government  is  itself  an 
important  protection  against  the  misguided  acts  of  a 
particular  bureaucracy.  (See  Field  v.  People  ex  rel. 
McClemand  (1839),  3  Ill.  79,  83;  accord,  Hill  v.  Relyea 
(1966),  34  Ill.  2d  552,  557.)  It  is  for  this  reason  that  our 
earlier  cases  emphasized  the  need  for  intelligible  legislative 
standards  to  guide  administrative  rule  making.  See  Hayes 
Freight  Lines ,  Inc.  v.  Castle  (1954),  2  Ill.  2d  58,  65; People 
ex  rel.  S tamos  v.  Public  Building  Com.  (1968),  40  Ill.  2d 
164,  174;  Vallat  v.  Radium  Dial  Co.  (1935),  360  Ill.  407, 
410. 

Without  sufficient  statutory  directions  against  which 
to  compare  administrative  regulations,  the  mere  existence 
of  judicial  review  is  not  a  meaningful  safeguard  against 
administrative  abuses.  “The  law  is  not  a  ‘brooding  omni¬ 
presence  in  the  sky,’  ***  and  it  cannot  be  drawn  from 
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there  like  nitrogen  from  the  air.”  ( Textile  Workers  Union 
v, .  Lincoln  Mills  (1957),  353  U.S.  448,  465,  1  L.  Ed.  2d 
972,  985,  77  S.  Ct.  912,  925  (Frankfurter,  J.,  dissenting, 
and  quoting  Justice  Holmes’  dissent  in  Southern  Pacific 
Co.  v.  Jensen  (1917),  244  U.S.  205,  222,  61  L.  Ed.  1086, 
1101,  37  S.  Ct.  524,  531.)  Thus,  unless  found  in  the 
statute,  the  restraints  which  the  judiciary  is  to  apply  to 
safeguard  against  the  abuse  of  discretion  in  administrative 
rule  making  simply  do  not  exist.  See  generally  G.  Braden  & 
R.  Cohn,  The  Illinois  Constitution:  An  Annotated  and 
Comparative  Analysis  115  (1969);  cf  City  of  Waukegan  v. 
Pollution  Control  Board  (1974),  57  Ill.  2d  170,  183-84 
(adequacy  of  standards  for  and  direct  judicial  review  of 
administrative  sanctions). 

Accordingly,  we  find  that  the  view  which  has  devel¬ 
oped  through  the  decisions  of  this  court  in  recent  years 
requires  that  the  legislature,  in  delegating  its  authority 
provide  sufficient  identification  of  the  following: 

(1)  The  persons  and  activities  potentially 
subject  to  regulation; 

(2)  the  harm  sought  to  be  prevented;  and 

(3)  the  general  means  intended  to  be  avail¬ 
able  to  the  administrator  to  prevent  the  identified 
harm. 

We  recognize  that  the  term  “sufficient  identification” 
itself  is  not  free  from  ambiguity  and  will  have  to  receive 
additional  content  from  its  application  to  particular  facts 
and  circumstances.  The  following  principles  should  guide 
such  applications:  (1)  The  legislature  must  do  all  that  is 
practical  to  define  the  scope  of  the  legislation,  i.e.,  the 
persons  and  activities  which  may  be  subject  to  the 
administrator’s  authority.  This  effort  is  necessary  to  put 
interested  persons  on  notice  of  the  possibility  of  admini¬ 
strative  actions  affecting  them.  (See  People  ex  rel.  Duffy  v. 
Hurley  (1949),  402  Ill.  562,  567-68.)  Of  course,  the 
complexity  of  the  subject  sought  to  be  regulated  may  put 
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practical  limitations  upon  the  legislature’s  ability  to 
identify  all  of  the  forms  the  activity  may  take.  (See  Board 
of  Education  v.  Page  (1965),  33  Ill.  2d  372,  375.)  (2)  With 
regard  to  identifying  the  harm  sought  to  be  prevented,  the 
legislature  may  use  somewhat  broader,  more  generic 
language  than  in  the  first  element.  It  is  sufficient  if,  from 
the  language  of  the  statute,  it  is  apparent  what  types  of 
evil  the  statute  is  intended  to  prevent.  (See  People  v. 
Reynolds  (1848)  10  Ill.  (5  Gilm.)  1,  14.)  (3)  Finally,  with 
regard  to  the  means  intended  to  be  available,  the  legisla¬ 
ture  must  specifically  enumerate  the  administrative  tools 
( e.g .,  regulations,  licenses,  enforcement  proceedings)  and 
the  particular  sanctions,  if  any,  intended  to  be  available.  If 
sanctions  are  provided,  the  legislature  also  must  provide 
adequate  standards  and  safeguards  such  as  judicial  review 
of  the  imposition  of  those  sanctions.  ( City  of  Waukegan  v. 
Pollution  Control  Board  (1974),  57  Ill.  2d  170,  182-84; 
see  also  Union  Cemetery  Association  v.  Cooper  (1953), 
414  Ill.  23,  38.)  In  the  instant  case,  we  find  that  the 
rule-making  authority  provided  in  sections  397  and  401  of 
the  Insurance  Code  meets  the  test  which  we  have  today 
articulated,  because  the  legislature  has  adequately  identi¬ 
fied  both  the  harm  sought  to  be  remedied  and  the  means 
intended  to  be  available  to  prevent  such  harm.  (The  scope 
of  the  regulation  is  not  at  issue.) 

First,  the  legislature  has  indicated  that  it  intended  to 
prevent  a  chaotic  proliferation  of  disparate  fire  insurance 
policies.  But  that  is  not  all.  Indeed,  had  the  legislature  left 
the  Director  completely  free  to  promulgate  a  “reasonable” 
uniform  fire  insurance  policy,  we  would  have  serious 
doubts  as  to  the  constitutionality  of  such  uncabined 
discretion.  (See  Wylie  v.  Phoenix  Assurance  Co.  (1933),  42 
Ariz.  133,  22  P.2d  845;  cf  Sangamon  County  Fair 
Association  v.  Stanard  (1956),  9  Ill.  2d  267,  275.  But  see 
Board  of  Ins.  Com’rs.  v.  Carter  (Tex.  Civ.  App.  1950),  228 
S.W.2d  335,  339.)  We  find,  however,  that  the  legislature 
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has  provided  substantial  additional  standards  defining  the 
harm  sought  to  be  prevented  and  thereby  limiting  the 
Director’s  discretion.  Section  143(2)  of  the  Insurance 
Code  (Ill.  Rev.  Stat.  1971,  ch.  73,  par.  755(2))  provided  in 
part: 

“The  Director  shall  require  the  filing  of  all  policy 
forms  issued  by  any  company  transacting  the  kind  or 
kinds  of  business  enumerated  in  Classes  2  and  3  [fire 
insurance]  of  section  4.  He  may  require,  in  addition 
thereto,  the  filing  of  any  generally  used  riders,  endorse¬ 
ments,  application  blanks  and  other  matter  incorporated 
by  reference  in  any  such  policy  or  contract  of  insurance. 
Companies  that  are  members  of  an  organization,  bureau 
or  association  may  have  the  same  filed  for  them  by 
organization,  bureau  or  association.  If  the  Director  shall 
find  from  an  examination  of  any  such  policy  form,  rider, 
endorsement,  application  blank  or  other  matter  incorpo¬ 
rated  by  reference  in  any  such  policy  so  filed  that  it 
violates  any  provision  of  this  Code ,  contains  inconsistent, 
ambiguous  or  misleading  clauses,  or  contains  exceptions 
and  conditions  that  will  unreasonably  or  deceptively 
affect  the  risks  that  are  purported  to  be  assumed  by  the 
policy,  he  shall  order  the  company  or  companies  issuing 
such  forms  to  discontinue  the  use  of  the  same.”  (Empha¬ 
sis  added.) 

The  policies  governed  by  section  143  inevitably 
incorporate  the  underlying  contract.  The  Director’s  discre¬ 
tion  under  sections  397  and  401  in  promulgating  that 
contract  thus  is  limited  by  the  terms  of  section  143.  The 
requirements  that  the  terms  be  consistent,  unambiguous, 
and  not  contain  “exceptions  or  conditions  that  will 
unreasonably  or  deceptively  affect  the  risks  that  are 
purported  to  be  assumed  by  the  policy’’  are  affirmative 
requirements  of  fairness  to  and  protection  of  the  persons 
who  purchase  insurance.  These  standards  identify  the  harm 
sought  to  be  prevented  in  terms  not  unlike  those  which  we 
have  found  adequate  on  several  previous  occasions.  (Cf., 
e.g.,  People  v.  Avery  (1977),  67  Ill.  2d  182  (standards  for 


Oct.  1977  La  Throp  v.  Bell  Federal  Savings  &  Loan  375 

designating  controlled  substances);  Hill  v.  Relyea  (1966), 
34  El.  2d  552,  556  (discharge  of  mental  patients  “as  the 
welfare  of  such  person  and  the  community  may  require”); 
Board  of  Education  v.  Page  (1965),  33  Ill.  2d  372,  376 
(“specifications  for  the  minimum  requirements  ***  which 
will  conserve  the  health  and  safety  of  the  pupils”) ; Pe op le 
ex  rel.  Colletti  v.  Pate  (1964),  31  Ill.  2d  354,  359 
(“diminution  of  sentences  on  account  of  good  conduct”); 
City  of  Evanston  v.  Wazau  (1936),  364  Ill.  198,  204 
(“sufficiency  of  the  equipment  required  by  this  act  for 
safe  operation  on  public  highways”).)  We  therefore  hold 
that  the  legislature  has  sufficiently  identified  both  the 
harm  sought  to  be  prevented  by  the  Director’s  rule-making 
power  and  the  means  (standard  terms  which  comply  with 
section  143)  intended  to  be  available  to  remedy  that  harm. 

For  the  foregoing  reasons,  the  orders  of  the  circuit 
court  of  Cook  County  striking  the  insurance  companies’ 
affirmative  defense  are  reversed,  and  the  causes  are 
remanded  to  the  circuit  court  of  Cook  County  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Reversed  and  remanded. 


(No.  49016.— Judgments  affirmed.) 
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1.  TRUSTS—  use  or  absence  of  the  word  “ trust ”  in  a  contract 
does  not  determine  whether  an  express  trust  has  been  created.  To 
determine  if  an  express  trust  has  been  created,  the  court  must  look 
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beyond  the  mere  use,  or  absence  of,  the  word  “trust”  in  a  contract 
document.  (P.  381.) 

2.  TRUSTS— creation  of  a  trust  requires  expressed  intent  to  do 
so.  Critical  to  the  creation  of  a  trust  is  the  expressed  intention  to 
create  a  relationship  constituting  a  trust.  (P.  381.) 

3.  CONTRACTS—  contractual  intent  must  be  determined  from 
a  contract  as  a  whole  rather  than  particular  words  or  phrases.  The 
intent  of  the  parties  to  a  contract  must  be  determined  with  reference 
to  the  contract  as  a  whole,  not  merely  by  reference  to  particular 
words  or  isolated  phrases  but  by  viewing  each  part  in  the  light  of  the 
others.  (P.  381.) 

4.  TRUSTS— an  agreement  to  pay  interest  on  funds  paid  in 
advance  by  a  mortgagor  for  taxes  and  insurance  tends  to  negate  an 
intent  to  create  a  trust  as  to  them.  Language  in  a  mortgage  contract 
indicating  that  the  mortgagee  is  to  pay  interest  on  funds  paid  in 
advance  by  the  mortgagor  for  taxes,  insurance  and  other  items  tends 
to  negate  claims  that  creation  of  a  trust  as  to  those  funds  was 
intended.  (P.  383.) 

5.  CONTRACTS—  where  a  contract  is  clear  the  intent  of  the 
parties  is  determined  therefrom.  Where  the  terms  of  a  contract  are 
plain,  the  instrument  itself  is  the  only  source  of  intent  of  the  parties. 
(P.  384.) 

6.  CONTRACTS—  extrinsic  facts  may  be  used  to  interpret  a 
contract  where  it  is  ambiguous.  Where  there  is  an  ambiguity  arising 
from  the  terms  of  a  contract,  the  meaning  may  be  derived  from 
extrinsic  facts  surrounding  the  formation  of  the  contract.  (P-  384.) 

7.  ADMINISTRATIVE  LAW  —Federal  regulations  may  have  the 
force  of  law  as  to  regulated  groups.  Federal  regulations  may  have  the 
force  of  law  with  regard  to  regulated  groups.  (P.  385.) 

8.  MORTGAGES—  when  the  language  of  a  mortgage  contract  is 
ambiguous  as  to  intent  to  create  a  trust  for  funds  paid  by  the 
mortgagor  in  advance  for  taxes  and  insurance.  The  express  terms  of  a 
mortgage  document  tire  ambiguous  as  to  any  alleged  intention  to 
create  a  trust  for  funds  paid  in  advance  by  the  mortgagor  for  taxes, 
insurance  and  similar  items,  where  the  document  states  that  the 
sums  are  “to  be  held  by  [the]  Mortgagee  in  trust  to  pay  said  *** 
premiums,  taxes  and  special  assessments,”  there  is  no  provision  in 
the  contract  indicating  the  parties’  intent  that  the  mortgagee 
segregate  those  funds  from  the  general  accounts  or  pay  interest  on 
them,  and  there  are  provisions  for  deficiency  in  payment  and  late 
payments  of  the  amounts  in  question,  since  language  using  the  word 
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“trust”  is  counterbalanced  by  payment  provisions  indicative  of  a 
debtor-creditor  relationship  that  is  inconsistent  with  the  existence 
of  a  trust  as  to  the  funds.  (Pp.  381-84.) 

9.  MORTGAGES—  Federal  regulations  requiring  funds  paid  in 
advance  to  a  mortgagee  for  taxes  and  insurance  to  be  held  ‘  for  the 
benefit  and  account  of  the  mortgagor”  do  not  require  imposition  of 
a  trust  as  to  those  funds.  Federal  regulations  as  to  the  terms  of 
mortgages  insured  by  the  Federal  Housing  Authority  (FHA)  require 
such  mortgages  to  provide  that  “[advance]  payments  shall  be  held 
by  the  mortgagee  in  a  manner  satisfactory  to  the  Commissioner  for 
the  purpose  of  paying  such  ground  rents,  taxes,  assessments,  and 
insurance  premiums  before  the  same  become  delinquent,  for  the 
benefit  and  account  of  the  mortgagor,”  but  this  regulation  does  not 
mandate  that  a  trust  should  be  created  as  to  such  funds,  since  the 
language  indicates  that  funds  are  to  be  paid  for  the  benefit  of  and 
account  of  the  mortgagor  rather  than  that  they  are  to  be  held  for 
him,  and  another  recent  Federal  regulation  indicates  that  interest 
must  be  paid  on  such  escrow  funds  only  if  specifically  provided  by 
State  statute  or  by  contract  (12  C.F.R.  sec.  545.6— 1 1(c)). 
(Pp.  385-86.) 

10.  MORTGAGES—  regulations  as  to  a  federally  insured  mort¬ 
gagee's  abuse  of  escrows  do  not  mean  that  advance  funds  paid  by  a 
mortgagor  for  taxes  and  insurance  are  to  be  held  in  trust. 
Regulations  concerning  the  approval  of  mortgagees  by  the  Federal 
Housing  Authority  (FHA)  provide  that  “[ajpproval  of  a  mortgagee 
may  be  withdrawn  at  any  time  by  notice  from  the  Commissioner  by 
reason  of  ***  [t]  he  use  of  escrow  funds  for  any  purpose  other  than 
that  for  which  they  were  received”  (24  C.F.R.  sec.  203.7(a)(3)),  but 
this  use  of  the  term  escrow  does  not  mean  that  a  trust  relationship  is 
created  as  to  funds  paid  in  advance  by  a  mortgagor  to  cover  taxes 
and  insurance,  since  the  mere  use  of  the  word  “escrow”  is  not 
determinative  of  the  creation  of  a  trust  relationship,  and  since  the 
regulation  further  provides  that  withdrawal  of  Federal  approval  from 
the  mortgagee  does  not  affect  the  insurance  on  mortgages  already 
accepted  for  insurance  (24  C.F.R.  sec.  203.7(b)).  (Pp.  386-87.) 

11.  MORTGAGES— a  Federal  mortgagee's  guide  published  a 
year  after  execution  of  a  mortgage  document  does  not  speak  to  the 
intent  of  the  parties  thereto.  An  FHA  interpretive  mortgagee’s  guide 
published  almost  a  year  after  the  date  of  the  execution  of  a 
mortgage  contract  can  in  no  way  be  deemed  to  have  controlled  the 
intent  of  either  party  to  the  contract  at  the  time  of  its  formation. 
(Pp.  387-88.) 
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12.  ADMINISTRATIVE  LAW  —administrative  interpretations, 
as  opposed  to  regulations,  do  not  have  the  force  of  law.  Administra¬ 
tive  interpretations,  as  distinguished  from  administrative  regulations, 
do  not  have  the  force  and  effect  of  law.  (P-  387.) 

13.  MORTGAGES— FHA  regulations  to  which  a  mortgagee  is 
subject  are  not  determinative  of  the  content  of  a  mortgage  contract 
where  they  are  not  referred  to  or  incorporated  therein.  Where  a 
mortgage  contract  does  not  specifically  incorporate  Federal  regula¬ 
tions  concerning  the  requirements  imposed  upon  federally  insured 
mortgages,  or  expressly  indicate  agreement  thereto,  such  regulations 
are  not  determinative  of  the  content  of  the  contract  created  by  the 
parties  in  an  action  between  the  mortgagor  and  mortgagee.  (P.  388.) 

14.  MORTGAGES— a  claim  that  a  mortgagee  should  segregate 
and  pay  interest  on  a  mortgagor’s  advance  payments  for  taxes  and 
insurance  should  be  judged  in  light  of  the  well-established  custom  to 
the  contrary.  Where  a  mortgagor  claims  that  he  should  be  paid 
interest  on  his  funds  paid  in  advance  to  the  mortgagee  for  taxes, 
insurance  and  other  items  as  required  by  the  mortgage  contract  and 
that  such  funds  should  be  considered  held  in  trust  for  him,  his  claim 
must  be  judged  in  light  of  the  custom  and  usage  well  established 
among  mortgagees  throughout  the  United  States  of  commingling 
such  funds  and  not  paying  interest  on  them,  and  this  usage  may  also 
be  considered  in  evaluating  claims  that  an  express  trust  is  created  as 
to  such  funds  where  the  mortgage  contract  does  not  so  indicate. 
(Pp.  388-90.) 

15.  MORTGAGES— where  a  mortgage  contract  that  fails  to 
require  payment  of  interest  on  the  mortgagor’s  advance  payments 
for  taxes  and  insurance  is  claimed  to  be  a  contract  of  adhesion,  the 
remedy  is  properly  for  the  legislature.  Where  a  mortgage  contract  is 
on  a  form  supplied  by  the  Federal  Housing  Authority  and  does  not 
require  the  mortgagor  to  pay  interest  on  advance  sums  paid  by  the 
mortgagee  for  taxes,  insurance  and  other  items,  a  morgagor’s 
complaint  that  the  mortgage  is  a  contract  of  adhesion  whose  terms 
can  be  accepted  or  rejected  but  not  negotiated  by  the  mortgagor 
and  his  contention  that  a  trust  should  be  imposed  upon  such  funds 
and  interest  paid  thereon  raise  questions  whose  solution  is  properly 
a  function  of  the  legislature.  (P.  390.) 

16.  EQUITY—  the  doctrine  of  unjust  enrichment  is  not  appli¬ 
cable  if  what  was  agreed  upon  has  been  received.  A  person  is  not 
entitled  to  compensation  on  the  grounds  of  unjust  enrichment  if  he 
received  from  another  that  which  was  agreed  between  them  the 
other  should  give  in  return.  (P.  391.) 
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17.  EQUITY— a  specific  contract  between  the  parties  makes  the 
doctrine  of  unjust  enrichment  inapplicable.  Where  there  is  a  specific 
contract  which  governs  the  relationship  of  the  parties,  the  doctrine 
of  unjust  enrichment  has  no  application.  (P.  391.) 

18.  TRUSTS— a  constructive  trust  may  be  imposed  where  a 
fiduciary  relationship  is  breached,  but  facts  sufficient  to  establish 
creation  of  such  relationship  must  be  alleged.  Although  the  breach 
of  a  fiduciary  relationship  may  justify  the  imposition  of  a 
constructive  trust,  such  a  trust  will  not  be  imposed  where  the 
plaintiffs  have  failed  to  allege  facts  sufficient  to  establish  the 
creation  of  a  fiduciary  relationship  or  a  breach  thereof.  (P.  391.) 

DOOLEY,  J.,  WARD,  C.J.,  and  GOLDENHERSH,  J.,  dis¬ 
senting. 

Appellate  citation:  42  Ill.  App.  3d  183. 

Appeal  from  the  Appellate  Court  for  the  First 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  County,  the  Hon.  F.  Emmett  Morrissey, 
Judge,  presiding. 

Edward  Atlas  and  Harold  A.  Harris,  of  Maremont, 
Lewin  8c  Maremont,  of  Chicago  (Sidney  Z.  Karasik,  of 
counsel),  for  appellants. 

Schumacher,  Jones,  Vallely,  Kelly  &:  Olson,  of  Chi¬ 
cago  (Henry  F.  Vallely  and  James  M.  Mataya,  of  counsel), 
for  appellee. 

MR.  JUSTICE  MORAN  delivered  the  opinion  of  the 
court: 

The  plaintiffs,  Ernest  and  Mary  La  Throp,  sought  to 
represent  a  class  of  mortgagors  whose  mortgages  from  the 
defendant,  Bell  Federal  Savings  and  Loan,  are  insured  by 
the  Federal  Housing  Authority  (FHA)  or  the  Veterans 
Administration  (VA)  and  whose  contracts,  on  FHA-  or 
VA-prescribed  forms,  provide  that  the  mortgagee  will  hold 
certain  tax  and  insurance  funds  “in  trust  to  pay”  tax  and 
insurance  obligations  of  the  mortgagor.  They  claim  that, 
under  the  terms  of  their  mortgage  contract,  an  express 
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trust  for  the  benefit  of  the  mortgagors  was  created  as  to 
such  funds,  in  violation  of  which  the  defendant  has 
commingled  the  funds  with  its  general  funds,  has  earned 
large  profits  from  investment  thereof,  and  has  never  paid 
the  plaintiffs  or  made  an  accounting  to  them  for  their  pro 
rata  share  of  these  earnings.  Instead,  plaintiffs  assert, 
defendant  has  wrongfully  appropriated  these  earnings  for 
its  own  use.  Plaintiffs  ask  an  accounting  for  these  earnings. 
Alternatively,  the  plaintiffs  seek  imposition  of  a  construc¬ 
tive  trust  upon  the  funds,  on  the  theory  that  defendant 
unlawfully  converted  the  earnings  and  was  unjustly  en¬ 
riched  thereby.  The  defendant  denied  that  it  is  a  trustee,  as 
claimed  by  the  plaintiffs,  admits  that  it  commingles  the 
funds,  and  asserts  by  way  of  affidavit  that  it  has  a  legal 
right  to  treat  the  funds  as  its  own,  and  that  in  so  doing  it 
follows  the  long-standing  practice  in  Illinois  and  elsewhere 
with  regard  to  such  funds. 

Without  reaching  the  question  of  the  propriety  of  a 
class  action  herein,  the  circuit  court  of  Cook  County 
sustained  defendant’s  “motion  for  judgment  on  the  plead¬ 
ings  or  in  the  alternative  for  summary  judgment  or  in  the 
alternative  to  dismiss.”  The  appellate  court  affirmed  (42 
Ill.  App.  3d  183),  and  we  here  affirm. 

It  is  worth  noting  that  many  cases  involving  similar 
questions  have  been  presented  to  the  courts  of  this  State 
and  country  in  the  last  decade.  Because  of  differences  in 
the  specific  language  of  the  mortgage  contracts  and 
because  of  the  different  posture  of  the  cases  on  the 
pleadings  and  on  appeal,  we  deem  none  of  them  dispositive 
of  the  issues  herein.  Most  of  the  significant  cases  have  been 
collected  in  Brooks  v.  Valley  National  Bank  (1976),  113 
Ariz.  169,  171,  548  P.2d  1166,  1168. 

The  plaintiffs  assert  that  certain  FHA  regulations  and 
interpretations  make  erroneous  the  appellate  court’s  find¬ 
ing  that  the  mortgagee’s  language,  “in  trust  to  pay,”  did 
not  create  an  express  trust  between  mortgagor  and 
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mortgagee,  and  further  that  the  appellate  court  erred  in 
holding  that  the  plaintiffs’  complaint  fails  to  state  a  cause 
of  action  for  the  imposition  of  a  constructive  trust.  In  this 
regard,  it  is  urged  that  the  complaint  adequately  alleges 
that  defendant  has  been  unjustly  enriched  by  the  breach  of 
a  fiduciary  duty  it  owed  plaintiffs,  which  breach  warrants 
the  imposition  of  a  constructive  trust  upon  the  advance 
funds  in  the  hands  of  the  defendant.  On  cross-appeal  the 
defendant  urges  that  this  suit  cannot  be  maintained  as  a 
class  action,  and  that  the  Federal  Home  Loan  Bank  Board 
has  primary  jurisdiction  of  the  subject  matter  of  plaintiffs’ 
complaint. 

To  determine  if  an  express  trust  has  been  created,  a 
court  must  look  beyond  the  mere  use,  or  absence  of,  the 
word  “trust.”  ( Oglesby  v.  Springfield  Marine  Bank  (1946), 
395  Ill.  37,  49;  Restatement  (Second)  of  Trusts  sec.  24(2) 
(1959).)  Critical  to  the  creation  of  a  trust  is  the  expressed 
intention  to  create  a  relationship  constituting  a  trust. 
(Restatement  (Second)  of  Trusts  sec.  23,  comment  a 
(1959).)  The  intent  of  the  parties  to  a  contract  must  be 
determined  with  reference  to  the  contract  as  a  whole,  not 
merely  by  reference  to  particular  words  or  isolated 
phrases,  but  by  viewing  each  part  in  light  of  the  others. 
Martindell  v.  Lake  Shore  National  Bank  (1958),  15  Ill.  2d 
272,  283. 

Having  viewed  the  mortgage  contract  as  a  whole,  we 
deem  the  following  to  be  the  relevant  provisions.  The 
plaintiffs  promise: 

“That,  together  with,  and  in  addition  to,  the  monthly 
payment  of  principal  and  interest  payable  under  the  terms 
of  the  note  secured  hereby,  the  Mortgagor  will  pay  to  the 
Mortgagee,  on  the  first  day  of  each  month  until  the  said 
note  is  fully  paid,  the  following  sums: 

(a)  An  amount  sufficient  to  provide  the  holder 
hereof  with  funds  to  pay  the  next  mortgage  insurance 
premium  if  this  instrument  and  the  note  secured  hereby 
are  insured,  or  a  monthly  charge  (in  lieu  of  a  mortgage 
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insurance  premium)  if  they  are  held  by  the  Secretary  of 
Housing  and  Urban  Development,  as  follows: 

(I)  If  and  so  long  as  said  note  of  even  date  and 
this  instrument  are  insured  or  are  reinsured  under  the 
provisions  of  the  National  Housing  Act,  an  amount 
sufficient  to  accumulate  in  the  hands  of  the  holder 
one  (1)  month  prior  to  its  due  date  the  annual 
mortgage  insurance  premium,  in  order  to  provide  such 
holder  with  funds  to  pay  such  premium  to  the 
Secretary  of  Housing  and  Urban  Development  pur¬ 
suant  to  the  National  Housing  Act,  as  amended,  and 
applicable  Regulations  thereunder,  or 

(II)  If  and  so  long  as  said  note  of  even  date  and 
this  instrument  are  held  by  the  Secretary  of  Housing 
and  Urban  Development,  a  monthly  charge  (in  lieu  of 
a  mortgage  insurance  premium)  which  shall  be  in  the 
amount  equal  to  one-twelfth  (1/12)  of  one-half  (1/2) 
per  centum  of  the  average  outstanding  balance  due  on 
the  note  computed  without  taking  into  account 
delinquencies  or  prepayment; 

(b)  A  sum  equal  to  the  ground  rents,  if  any,  next 
due,  plus  the  premium  that  will  next  become  due  and 
payable  on  policies  of  fire  and  other  hazard  insurance 
covering  the  mortgaged  property,  plus  taxes  and  assess¬ 
ments  next  due  on  the  mortgaged  property  (all  as 
estimated  by  the  Mortgagee)  less  all  sums  already  paid 
therefor  divided  by  the  number  of  months  to  elapse 
before  one  month  prior  to  the  date  when  such  ground 
rents,  premiums,  taxes  and  assessments  will  become 
delinquent,  such  sums  to  be  held  by  Mortgagee  in  trust  to 
pay  said  ground  rents,  premiums,  taxes  and  special 
assessments;  and 

(c)  All  payments  mentioned  in  the  two  preceding 
sub-sections  of  this  paragraph  and  all  payments  to  be 
made  under  the  note  secured  hereby  shall  be  added 
together  and  the  aggregate  amount  thereof  shall  be  paid 
by  the  Mortgagor  each  month  in  a  single  payment  to  be 
applied  by  the  Mortgagee  to  the  following  items  in  the 
order  set  forth: 

(I)  Premium  charges  under  the  contract  of  insur¬ 
ance  with  the  Secretary  of  Housing  and  Urban 
Development,  or  monthly  charge  (in  lieu  of  mortgage 
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insurance  premium),  as  the  case  may  be; 

(II)  Ground  rents,  if  any,  taxes,  special  assess¬ 
ments,  fire  and  other  hazard  insurance  premiums; 

(III)  Interest  on  the  note  secured  hereby;  and 

(IV)  Amortization  of  the  principal  of  the  said 
note. 

Any  deficiency  in  the  amount  of  any  such  aggregate 
monthly  payment  shall,  unless  made  good  by  the  Mort¬ 
gagor  prior  to  the  due  date  of  the  next  such  payment, 
constitute  an  event  of  default  under  this  mortgage.  The 
Mortgagee  may  collect  a  ‘late  charge’  not  to  exceed  two 
cents  (24)  for  each  dollar  ($1)  for  each  payment  more 
than  fifteen  (15)  days  in  arrears,  to  cover  the  extra 
expense  involved  in  handling  delinquent  payments.” 
(Emphasis  added.) 

Paragraphs  (a)  and  (b)  above  dealt  with  the  advance 
funds  in  question  here,  and  paragraph  (b)  specifically  uses 
the  term  “trust.”  However,  there  is  no  express  provision  in 
the  contract  indicating  that  the  plaintiffs  intended  that  the 
defendant  should  segregate  the  advance  funds  from  its 
general  account,  nor  is  there  any  provision  requiring 
defendant  to  pay  plaintiffs  earnings  on  such  funds. 
(Likewise,  there  is  no  language  manifesting  agreement  that 
defendant  would  pay  plaintiffs  interest  on  such  funds.  This 
is  not  determinative,  however,  as  the  presence  of  such 
language  would  tend  to  negate  the  intention  to  create  a 
trust  and  is  more  in  keeping  with  the  creation  of  a 
debtor-creditor  relationship.  Restatement  (Second)  of 
Trusts  sec.  12,  comment g  (1959).) 

Counterbalancing  the  use  of  the  word  “trust,”  section 
(c)  requires  plaintiffs  to  make  the  monthly  advance 
payments  stated  in  paragraphs  (a)  and  (b)  in  an  aggregate 
sum  with  the  principal  and  interest  due  on  the  note.  The 
second  sentence  of  (c)(IV)  makes  any  deficiency  in  the 
payment  of  the  above  aggregate  sum  (absent  timely  cure) 
an  act  of  default  under  the  mortgage.  The  final  sentence  of 
that  section  provides  for  the  assessment  of  a  late  charge  for 
failure  to  make  the  aggregate  payment  on  time.  These 
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provisions  are  indicative  of  the  creation  of  a  debtor- 
creditor  relationship  with  respect  to  the  advance  funds, 
and  that  relationship  is  inconsistent  with  the  existence  of  a 
trust  as  to  the  same  funds.  (See  Restatement  (Second)  of 
Trusts  sec.  12  (1959).  See  generally  Kilgore  v.  State  Bank 
(1939),  372  Ill.  578,  584-85.)  We  therefore  find  that  the 
express  terms  of  the  mortgage  document  are  ambiguous  as 
to  the  intention  to  create  a  trust. 

When  the  terms  of  a  contract  are  plain,  the  instrument 
itself  is  the  only  source  of  intent  of  the  parties.  ( Decatur 
Lumber  &  Manufacturing  Co.  v.  Crail  (1932),  350  Ill.  319, 
323-24.)  However,  where  there  is  an  ambiguity  arising 
from  the  terms  of  the  contract,  the  meaning  may  be 
derived  from  extrinsic  facts  surrounding  the  formation  of 
the  contract.  4  Williston,  Contracts  sec.  629,  at  923  (3d 
ed.  1961). 

The  plaintiffs  assert  that  extrinsic  evidence  regarding 
the  contract  formation  supports  a  finding  of  intent  to 
create  a  trust.  Plaintiffs  have  argued  at  length  that,  in 
essence,  the  defendant’s  intent  to  create  a  trust  was 
implicit  in  its  use  of  the  word  “trust”  because  of  the 
existence  of  certain  FHA  regulations  and  interpretations, 
and  because,  by  the  terms  of  defendant’s  original  applica¬ 
tion  to  the  FHA  for  acceptance  as  an  insured  mortgagee, 
the  defendant  agreed  to  “analyze  mortgagors’  escrow 
accounts  at  least  annually.”  The  defendant  therein  further 
agreed  to  comply  with  the  provisions  of  the  FHA 
regulations  and  other  requirements  of  the  Federal  Housing 
Commissioner.  In  a  slightly  different  vein,  plaintiffs  urge 
that,  in  the  contract  with  plaintiffs,  defendant  was  bound 
by  the  FHA  regulations  which  have  the  force  of  law;  that 
these  regulations  are  to  be  given  the  interpretation  of  the 
agency  charged  with  their  administration,  and  such  regula¬ 
tions  and  interpretations  establish  that  the  advance  funds 
were  to  be  segregated  funds,  in  escrow,  used  only  for  the 
designated  purposes  and  held  for  the  benefit  of  the 
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plaintiffs. 

It  is  undisputed  that  Federal  regulations  may  have  the 
force  of  law  with  regard  to  regulated  groups,  and  that  the 
defendant  was  entitled,  by  12  C.F.R.  section  545.6—11,  to 
collect  the  subject  advance  funds.  This  same  Federal 
Savings  and  Loan  System  Regulation  provides  that  all  loan 
instruments  shall  comply  with  applicable  provisions  of  law, 
government  regulations,  and  the  Federal  association’s 
charter.  FHA  regulation  (24  C.F.R.  sec.  203.23)  provides 
that  the  terms  of  the  insured  mortgage  “[s]hall  further 
provide  that  such  [advance]  payments  shall  be  held  by  the 
mortgagee  in  a  manner  satisfactory  to  the  Commissioner 
for  the  purpose  of  paying  such  ground  rents,  taxes, 
assessments,  and  insurance  premiums  before  the  same 
become  delinquent,  for  the  benefit  and  account  of  the 
mortgagor .  ”  (Emphasis  added.)  It  is  asserted  that  these 
regulations  bind  the  mortgagee  to  the  creation  of  a  trust  of 
the  advance  funds  “for  the  benefit  and  account  of  the 
mortgagor.”  Laying  aside,  for  the  moment,  the  implicit 
assertion  that  Federal  regulations  can  substitute  for  the 
intent  of  the  private  parties  to  a  contract  and  bind  them  to 
the  creation  of  a  trust,  we  believe  that  the  plaintiffs 
misinterpret  the  import  of  the  phrase,  “for  the  benefit  and 
account  of  the  mortgagor.”  As  we  interpret  it,  this  phrase 
does  not  relate  back  to  the  words  “shall  be  held  by  the 
mortgagee”  (emphasis  added),  but  instead  relates  back  to 
the  word  “paying.”  Thus,  the  mortgagee  is  to  have  funds 
to  pay,  for  the  benefit  and  account  of  the  mortgagor,  the 
taxes,  insurance,  etc.  Our  conclusion  that  this  regulation 
does  not  dictate  imposition  of  a  trust  is  supported  by  the 
addition,  in  1975,  of  12  C.F.R.  section  545.6— 11(c), 
which  makes  clear  that  on  certain  loans  made  on  or  after 
July  16,  1975,  a  Federal  association  shall  pay  interest  on 
the  escrow  account  if  there  is  in  effect  a  specific  State 
statutory  provision  for  such,  and  that,  “[e] xcept  as 
provided  by  contract ,  a  Federal  association  shall  have  no 
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obligation  to  pay  interest  on  escrow  accounts  apart  from 
the  duties  imposed  by  this  paragraph.”  (Emphasis  added.) 

The  only  other  FHA  regulations  which  are  asserted  to 
support  the  intention  or  legal  obligation  of  the  creation, 
under  the  mortgage,  of  a  trust  for  the  advance  funds  is 
found  in  24  C.F.R.  section  203.7,  which  provides  in 
pertinent  part: 

“(a)  Approval  of  a  mortgagee  may  be  withdrawn  at 

any  time  by  notice  from  the  Commissioner,  by  reason  of: 

*  *  * 

(2)  The  failure  of  a  nonsupervised  mortgagee  to 
segregate  all  escrow  funds  received  from  mortgagors 
on  account  of  ground  rents,  taxes,  assessments  and 
insurance  premiums,  and  to  deposit  such  funds  to  a 
special  account  or  accounts  with  a  financial  institu¬ 
tion  whose  accounts  are  insured  by  the  Federal 
Deposit  Insurance  Corporation  or  by  the  Federal 
Savings  and  Loan  Insurance  Corporation; 

(3)  The  use  of  escrow  funds  for  any  purpose 
other  than  that  for  which  they  were  received.” 

The  plaintiffs  assert  that  the  use  of  the  word  “escrow” 
in  section  (3)  indicates  that  a  trust  was  to  be  created  with 
respect  to  the  advance  funds.  Without  delving  into  the 
differences  between  an  escrow  and  a  trust,  we  point  out 
that  the  mere  use  of  the  word  “escrow”  is,  of  itself,  no 
more  determinative  of  the  creation  of  a  trust  relation  than 
the  use  of  the  word  “trust,”  as  indicated  above.  Addition¬ 
ally,  section  (2)  above,  which  requires  segregation  of 
advance  funds,  deals  only  with  nonsupervised  lenders.  It  is 
uncontroverted  that,  pursuant  to  FHA  regulation  (24 
C.F.R.  section  203.4),  the  defendant  herein  is  a  supervised 
lender.  As  such,  it  is  not  subject  to  the  terms  of  section  2. 
“[T]here  is  no  regulation  which  requires  supervised 
institutions  to  segregate  escrow  funds.”  ( Gibson  v.  First 
Federal  Savings  &  Loan  Association  (6th  Cir.  1974),  504 
F.2d  826,  829.)  The  district  court  of  Michigan  pointed  out 
in  Gibson  that  section  (3)  does  not  expressly  prohibit  the 
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practice  of  using  escrow  funds  for  investment  purposes.  It 
observed: 

“Rather,  it  prohibits  application  of  the  funds  for 
purposes  different  from  that  for  which  they  were 
received.  Plaintiffs  do  not  dispute  that  [defend¬ 
ant]  pays  the  taxes  and  insurance  premiums  with 
the  escrow  funds  and  that  any  excess  it  collects 
over  the  amount  actually  paid  out  for  taxes  and 
insurance  is  credited  for  future  payments  of  these 
items.  Thus,  the  escrow  funds  are  used  exclusively 
for  the  purpose  for  which  they  were  received.” 
(Footnote  omitted.)  Gibson  v.  First  Federal 
Savings  &  Loan  Association  (E.D.  Mich.  1973), 

364  F.  Supp.  614,  616. 

We  deem  it  significant  that  24  C.F.R.  section  203.7(a) 
appears,  on  its  face,  to  regulate  the  relationship  between 
mortgagee  and  FHA,  rather  than  the  relationship  between 
mortgagee  and  mortgagor,  for  it  provides  that  approval  of 
the  mortgagee  may  be  withdrawn  for  failure  to  comply 
with  the  provisions  thereof,  but  section  (b)  thereto 
provides  that  “[w] ithdrawal  of  a  mortgagee’s  approval 
shall  not  affect  the  insurance  on  mortgages  accepted  for 
insurance.” 

The  plaintiffs  strongly  urge  that  the  terms  of  the 
regulations  above  must  be  construed  in  light  of  the  FHA’s 
own  applicable  interpretations.  Plaintiffs  cite  numerous 
sections  of  the  FHA’s  interpretive  Mortgagee’s  Guide, 
published  in  April  of  1970.  Insofar  as  the  interpretations 
therein  were  published  almost  a  year  after  the  date  of  the 
mortgage  contract  herein,  such  interpretation  can  in  no 
way  be  deemed  to  have  controlled  the  intent  of  either 
party  to  the  contract  at  the  time  of  its  formation. 
Furthermore,  it  is  undisputed  that  administrative  interpre¬ 
tations  (as  distinguished  from  administrative  regulations) 
do  not  have  the  force  and  effect  of  law.  In  Gibson  v.  First 
Federal  Savings  &  Loan  Association  (6th  Cir.  1974),  504 
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F.2d  826,  830,  which  refers  specifically  to  the  Mortgagee’s 
Guide  and  certain  opinions  of  departmental  counsel,  it  has 
been  held  that  “such  statements  and  opinions  do  not  have 
the  force  or  effect  of  regulations.” 

As  a  supervised  lender,  the  defendant  is  subject  to  the 
control  of  the  Federal  Home  Loan  Bank  Board,  whose 
regulations  “do  ***  appear  to  authorize  the  complained  of 
practice.”  ( Kinee  v.  Abraham  Lincoln  Federal  Savings  & 
Loan  Ass’n  (E.D.  Pa.  1973),  365  F.  Supp.  975,  978.)  The 
court  in  Kinee  points  out  that  even  if  those  regulations  did 
not  specifically  authorize  the  practice,  “the  plaintiffs 
would  still  be  in  the  position  of  never  having  brought  to 
the  Court’s  attention  any  provision  of  the  Homeowners 
Loan  Act  or  of  the  regulations  promulgated  pursuant 
thereto  which  forbid  the  practice  and  therefore  might 
arguably  create  a  cause  of  action  for  following  the 
practice.”  (365  F.  Supp.  975,  978.)  As  the  Mortgagee’s 
Guide  was  published  after  the  formation  of  the  contract  in 
question,  and  as  the  applicable  FHA  regulations  do  not 
clearly  require  the  creation  of  a  trust,  we  believe  the 
plaintiffs’  reliance  upon  the  FHA  regulations  and  interpre¬ 
tations  in  the  construction  of  this  contract  is  misplaced. 

Furthermore,  even  if  plaintiffs  are  correct  in  their 
contention  that  the  FHA  regulations  and  the  Mortgagee’s 
Guide  have  the  purpose  of  imposing  a  trust  upon  the 
advance  funds,  we  deem  it  clear  that  in  an  action  between 
a  mortgagor  and  mortgagee  (not  between  the  mortgagee 
and  FHA),  where  the  mortgage  contract  does  not  specifi¬ 
cally  incorporate  the  FHA  regulations  or  expressly  indicate 
agreement  thereto,  such  regulations  are  not  determinative 
of  the  content  of  the  contract  created  between  the  parties. 
Once  again,  the  intention  of  the  parties  thereto  is 
paramount.  No  intention  to  so  incorporate  FHA  regula¬ 
tions  is  discernible  from  the  mortgage  document. 

An  affidavit  by  William  C.  Prather,  general  counsel  for 
the  United  States  Savings  and  Loan  League,  states  in 
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support  of  the  defendant’s  motion  that  it  is,  and  it  has  for 
many  years  been,  common  practice  in  the  savings  and  loan 
business  in  Illinois  and  throughout  the  United  States  to 
commingle  the  lender’s  general  funds  and  the  mortgage 
loan  payments— including  the  required  advance  payments 
for  taxes  and  insurance— and  to  distribute  no  earnings  or 
interest  earned  on  such  advance  funds  to  the  mortgagors. 
This  custom  and  usage  has  been  noted  elsewhere  in  a 
similar  case  where,  in  a  specially  concurring  opinion,  Vice 
Chief  Justice  Struckmeyer  observed  in  Brooks  v.  Valley 
National  Bank  (1976),  113  Ariz.  169,  175-77,  548  P.2d 
1166,  1172-74: 

“The  majority  have  cited  to  ten  lawsuits 
which  have  been  brought  against  lending  institu¬ 
tions  in  various  courts  of  this  country  to  compel 
reimbursement  for  the  use  of  impound  funds,  or 
what  is  usually  described  as  escrow  funds.  *** 
[These  cases]  ***  establish  a  usage,  the  custom¬ 
ary  practice  by  lending  institutions  in  the  United 
States.  Without  exception,  interest  was  not  paid 
nor  were  the  earnings  on  the  investment  of  the 

impound  funds  credited  to  the  mortgagor. 

*  *  * 

The  practice  of  requiring  impound  payments 
has  existed  since  the  early  193 0’s.  In  every 
instance,  without  exception,  where  a  suit  has 
been  brought  to  compel  payment  of  interest  or 
the  earnings  on  the  investment  of  the  impound 
funds,  the  lending  institution  has  not  paid  the 
mortgagor  for  the  use  of  the  impound  funds.  Nor 
is  there  anywhere  the  slightest  suggestion  that  the 
Valley  National  Bank  or  any  lending  institution 
ever  paid  for  the  use  of  impound  funds. 

While  a  few  isolated  instances  will  not  prove 
a  usage,  one  so  firmly  established  for  so  many 
years  nationwide  should  be  controlling.  A  usage 
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will  be  binding  if  it  is  uniform,  long  established, 
and  so  well  known  that  it  can  be  said  that  the 
parties  contracted  with  reference  to  it  and  the 
failure  to  conform  to  it  would  be  the  exception. 
Cleveland  etc.  R.R.  Co.  v.  Jenkins,  174  Ill.  398, 

51  N.E.  811.  Nor  is  a  usage  invalid  because  its 
effect  is  different  from  a  general  rule  of  law. 

‘It  is  well  settled  that  a  trade  usage 
which  is  contrary  to  a  statute  or  which 
contravenes  public  policy  is  invalid  and  may 
not  be  invoked;  but  where  a  rule  of  law  is  of 
a  character  that  the  parties  may  make  it 
inapplicable  to  their  contract  by  express 
agreement,  they  may  likewise  render  it  inap¬ 
plicable  by  implied  agreement  or  by  usage.’ 
[Citation.]  ” 

(Although  Vice  Chief  Justice  Struckmeyer  felt  the  use  of 
the  words  “in  trust”  created  a  trust  fund  in  this  case,  he 
concurred  in  the  result  of  the  majority,  denying  payment 
for  the  usage  of  advance  funds  on  the  basis  of  the  above 
rationale.)  We  believe  that  the  plaintiff’s  intention  and 
expectation  with  regard  to  the  advance-payment  provisions 
of  the  mortgage  must  be  judged  in  light  of  the  custom  and 
usage  of  commingling  the  funds  and  of  not  paying  interest 
or  earnings  thereupon.  We  conclude  that  plaintiffs  have 
failed  to  make  a  showing  that  they  intended  to  create  an 
express  trust  of  those  advance  funds. 

We  decline  the  plaintiffs’  invitation  to  overlook 
deficiencies  in  their  expressed  intention  on  the  basis  that 
the  contract  herein  was  a  contract  of  adhesion— a  form 
contract  supplied  by  FHA  and  the  mortgagee— the  terms  of 
which  could  be  accepted  or  rejected,  but  not  negotiated, 
by  the  plaintiffs.  If  there  is  need  for  the  imposition  of  an 
unwritten  contract  term  to  impose  a  trust  on  these 
advance  funds  for  the  benefit  of  plaintiffs,  we  believe  it  is 
the  proper  function  of  the  legislature  to  so  determine.  See 
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Surrey  Strathmore  Corp.  v.  Dollar  Savings  Bank  (1975),  36 
N.Y.2d  173,  178,  325  N.E.2d  527,  530,  366  N.Y.S.2d 
107,  110;  Carpenter  v.  Suffolk  Franklin  Savings  Bank 

(1976), - Mass. - , - ,  346  N.E.2d  892,  900.  See 

also  Ill.  Rev.  Stat.  1975,  ch.  95,  par.  101  et  seq.  (effective 
January  1,  1976). 

We  likewise  reject  plaintiffs’  assertion  that  they  have 
stated  a  claim  for  unjust  enrichment.  It  has  been  pointed 
out  that  “the  absence  of  a  provision  to  pay  interest  on  the 
impoundment  funds  is  equivalent  to  an  agreement  that  it 
should  not  be  paid.  A  person  is  not  entitled  to  compensa¬ 
tion  on  the  grounds  of  unjust  enrichment  if  he  receives 
from  the  other  that  which  it  was  agreed  between  them  the 
other  should  give  in  return.  Restatement  of  Restitution 
sec.  107,  comment  (l)a.  Finally,  where  there  is  a  specific 
contract  which  governs  the  relationship  of  the  parties,  the 
doctrine  of  unjust  enrichment  has  no  application.” 
(Brooks  v.  Valley  National  Bank  (1976),  113  Ariz.  169, 
174,  548  P.2d  1166,  1171.)  The  above  principles  are 
applicable  to  the  case  at  bar,  and  they  are  not  altered  by 
the  finding  of  a  mortgagee’s  fiduciary  duty  in  Janes  v.  First 
Federal  Savings  &  Loan  Association  (1974),  57  Ill.  2d  398. 
In  that  case,  this  court  held  the  defendant  breached  a 
fiduciary  duty  owed  to  its  creditor,  for  whom  and  with 
whose  funds  it  purchased  title  insurance  and  then  retained 
a  rebate  thereon  from  the  insurer.  The  court  observed  that 
“[mjore  is  involved  here,  however,  than  a  relationship  of 
mortgagor  and  mortgagee  ‘of  itself’  ***.”  (57  HI.  2d  398, 
408.)  Nothing  in  the  specific  relationship  of  the  parties 
here  suggests  anything  other  than  the  customary  mortga¬ 
gor-mortgagee  relationship.  Although  the  breach  of  a 
fiduciary  relationship  may  justify  the  imposition  of  a 
constructive  trust,  plaintiffs  have  failed  to  allege  facts 
sufficient  to  establish  the  creation  of  a  fiduciary  relation¬ 
ship  or  a  breach  thereof. 

Defendant’s  cross-appeal  claims  that  the  Federal 
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Home  Loan  Bank  has  primary  jurisdiction  of  this  cause  of 
action.  We  have  reviewed  the  cases  submitted  for  this 
proposition  and  find  the  contention  to  be  without  merit. 
In  view  of  our  disposition  of  the  above  issues,  we  do  not 
reach  the  class  action  issue  asserted  by  the  defendant  on 
cross-appeal. 

For  the  above  reasons,  the  judgments  of  the  appellate 
and  circuit  courts  are  affirmed. 

Judgments  affirmed. 

MR.  JUSTICE  DOOLEY,  dissenting: 

The  majority  commits  the  basic  error  of  treating  this 
appeal  as  if  there  had  been  a  determination  on  the  merits. 
While  it  describes  defendant’s  motion  as  a  “motion  for 
judgment  on  the  pleadings  or  in  the  alternative  for 
summary  judgment  or  in  the  alternative  to  dismiss”  (68 
Ill.  2d  at  380),  the  order  indicates  that  there  was  a  judg¬ 
ment  of  dismissal. 

A  motion  for  judgment  on  the  pleadings  admits  the 
truth  of  well-pleaded  facts  by  the  opposite  party.  ( Walker 
v.  State  Board  of  Elections  (1976),  65  Ill.  2d  543,  553; 
Cunningham  v.  MacNeal  Memorial  Hospital  (1970),  47  Ill. 
2d  443,  448;  Milanko  v.  Jensen  (1949),  404  Ill.  261,  265.) 
So  also  on  a  motion  to  dismiss  we  must  consider  as  true  all 
well-pleaded  facts.  ( Edgar  County  Bank  &  Trust  Co.  v. 
Paris  Hospital ,  Inc.  (1974),  57  Ill.  2d  298,  305.)  Since  the 
record  is  without  evidence  of  summary  judgment,  and  in 
view  of  the  order  entered,  we  must  view  this  case  as 
decided  on  a  motion  to  dismiss. 

The  query  then  becomes,  What  facts  do  the  plaintiffs 
seek  to  prove?  Plaintiffs,  as  the  majority  indicates,  own 
homes  which  are  mortgaged  to  defendant  on  Federal 
Housing  Authority  (FHA)  or  Veterans  Administration 
(VA)  forms.  The  mortgages  require  mortgagors  to  make 
payments  one  month  prior  to  the  date  when  ground  rents, 
insurance  premiums,  taxes  and  assessments  will  become 
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delinquent,  “such  sums  to  be  held  by  Mortgagee  in  trust  to 
pay  said  ground  rents,  premiums,  taxes  and  special 
assessments.”  (Emphasis  added.) 

The  FHA  regulations  concerning  this  obligation  pro¬ 
vide  that  “such  [advance]  payments  shall  be  held  by  the 
mortgagee  ***  for  the  purpose  of  paying  such  ground 
rents,  taxes,  assessments,  and  insurance  premiums  ***  for 
the  benefit  and  account  of  the  mortgagor . ”  (Emphasis 
added.)  (24  C.F.R.  sec.  203.23  (1977).)  Plaintiffs  allege 
that  the  language  in  the  agreement  establishes  an  express 
trust,  and  that  the  FHA  regulations  and  other  require¬ 
ments  binding  defendant  contemplate  a  trust  relationship 
in  providing  that  supervised  lenders  must  use  such  funds 
only  for  the  purpose  for  which  they  were  collected, 
namely,  to  pay  bills  for  taxes,  special  assessments,  ground 
rents  and  hazard  insurance  premiums. 

Defendant,  it  is  alleged,  had  a  fiduciary  duty  to 
plaintiffs.  Instead  of  accounting  to  plaintiffs  for  all 
earnings  and  proceeds  made  by  the  use  of  the  funds 
deposited  in  trust,  it  has  made  profits  through  the 
investment  of  such  funds  in  the  operation  of  its  business. 
In  the  alternative,  plaintiffs  contend  that  the  defendant 
fraudulently  converted  the  earnings  from  these  monies  to 
its  own  use,  commingled  these  funds  with  its  general  funds 
and  was  unjustly  enriched  as  a  result.  Plaintiffs  seek  the 
declaration  of  a  constructive  trust  as  an  alternative 
remedy. 

The  issue  before  us  is  rather  simple:  Does  the 
complaint  allege  facts  sufficient  to  state  a  cause  of  action 
for  breach  of  an  express  trust  or  for  the  declaration  of  a 
constructive  trust? 

The  complaint  alleges  that  an  express  trust  was 
created.  The  existence  of  such  an  express  trust  turns  upon 
the  nature  of  the  specific  agreement  and  all  the  facts 
before  the  court.  See  Carpenter  v.  Suffolk  Franklin 
Savings  Bank  (1973),  362  Mass.  770,  779-80,  291  N.E.2d 
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609,  615-16;  Buchanan  v.  Brentwood  Federal  Savings  & 
Loan  Assoc.  (1974),  457  Pa.  135,  143-45,  320  A.2d  117, 
122-23;  Restatement  (Second)  of  Trusts  sec.  12,  comment 
g,  sec.  24  (1959). 

The  Restatement  (Second)  of  Trusts  sec.  12,  comment 
g  (1959),  cited  by  the  majority,  states  that  the  existence  of 
a  trust  can  be  determined  from  the  intention  of  the  parties 
as  ascertained  by  a  consideration  of  their  words  and 
conduct  in  light  of  all  the  circumstances.  But  how  can  such 
intent  be  determined  without  learning  the  facts?  This  is 
the  limbo  in  which  we  find  ourselves  when  there  has  been 
a  summary  disposition  on  a  motion  to  dismiss. 

Plaintiffs’  allegations  indicate  the  presence  of  a  trust. 
While  the  words  “in  trust”  are  not  necessary  to  the 
creation  of  such  a  trust,  yet  they  are  employed  here.  (See 
Carpenter  v.  Suffolk  Franklin  Savings  Bank  (1973),  362 
Mass.  770,  776,  291  N.E.2d  609,  614;  Buchanan  v. 
Brentwood  Federal  Savings  &  Loan  Assoc.  (1974),  457  Pa. 
135,  143,  320  A.2d  117,  122;  Restatement  (Second)  of 
Trusts  sec.  24(2)  and  sec.  24,  comment  b  (1959).)  They 
must  be  given  their  common  meaning.  We  cannot  ignore 
clear  contractual  language.  Brooks  v.  Valley  National  Bank 
(1976),  113  Ariz.  169,  175-76,  548  P.2d  1166,  1172-73 
(Vice  Chief  Justice  Struckmeyer,  specially  concurring). 

It  would  seem  that  the  payments  were  designated  by 
both  mortgagor  and  mortgagee  for  a  specific  purpose— the 
payment  of  ground  rents,  taxes,  assessments  and  insurance 
premiums.  Where  a  mortgagor  makes  payments  to  a 
mortgagee  with  the  express  purpose  that  the  funds  shall  be 
used  for  a  particular  purpose,  then  such  funds  may  be 
considered  held  by  the  mortgagee  in  trust.  1  A.  Scott, 
Trusts  sec.  24,  at  192  (3d  ed.  1967),  observed:  “Where  the 
owner  of  property  transfers  it  to  another  with  a  direction 
to  transfer  it  to  ***  a  third  person,  this  may  be  a  sufficient 
manifestation  of  an  intention  to  create  a  trust.” 

In  Andrew  v.  Union  Savings  Bank  &  Trust  Co.  (1935), 
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220  Iowa  712,  715,  263  N.W.  495,  497,  where  a  bank 
agreed  to  hold  certain  sums  pending  the  outcome  of 
an  attachment  suit,  it  was  observed:  “[T]he  money  does 
not  become  the  property  of  the  bank.  The  fund  is  merely 
intrusted  to  the  bank  as  a  trustee  or  bailee  without  any 
authority  on  the  part  of  the  bank  to  use  it  as  its  own.” 

In  the  oft-quoted  In  re  Interborough  Consol.  Corp. 
(2d  Cir.  1923),  288  F.  334,  347,  the  court  observed: 
“There  are  certain  principles  we  regard  as  established:  *** 
Every  person  who  receives  money  to  be  paid  to  another, 
or  to  be  applied  to  a  particular  purpose,  to  which  he  does 
not  apply  it,  is  a  trustee,  and  may  be  sued  either  at  law  for 
money  had  and  received,  or  in  equity  as  a  trustee,  for  a 
breach  of  trust.”  It  is  well  established  that  the  transfer  of 
funds  to  a  bank  with  the  express  purpose  that  they  be  used 
for  a  specified  purpose  lends  support  for  the  existence  of  a 
trust.  Carpenter  v.  Suffolk  Franklin  Savings  Bank  (1973), 
362  Mass.  770,  777,  291  N.E.2d  609,  614;  Buchanan  v. 
Brentwood  Federal  Savings  &  Loan  Assoc.  (1974),  457  Pa. 
135,  147-48,  320  A. 2d  117,  124;  1  A.  Scott,  Trusts  sec. 
24,  at  192  (3d  ed.  1967);  see  Comment,  Payment  of 
Interest  on  Mortgage  Escrow  Accounts:  Judicial  and 
Legislative  Developments ,  23  Syracuse  L.  Rev.  845,  852 
(1972). 

Despite  the  strained  interpretation  given  the  language 
by  the  majority  (slip  op.  at  5),  FHA  regulation  (24  C.F.R. 
sec.  203.23  (1977))  provides  the  advance  payments  in 
question  are  to  be  held  by  the  mortgagee  for  the  purpose 
of  paying  certain  obligations  for  the  benefit  of  the 
mortgagor.  All  this  leads  to  the  conclusion  that  the 
complaint  stated  a  cause  of  action  for  an  express  trust. 

In  this  posture  of  the  case  there  are  present  the 
essentials  of  a  trust,  namely,  a  fund,  title  in  the  trustee,  a 
trustee  and  a  well-defined  beneficiary,  as  Mr.  Justice 
Wachtler  graphically  points  out  in  his  opinion  in  Surrey 
Strathmore  Corp.  v.  Dollar  Savings  Bank  (1975),  36 
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N.Y.2d  173,  179-80,  325  N.E.2d  527,  531  (Wachtler,  J., 
dissenting). 

That  the  bank  may  not  have  subjectively  intended  to 
create  a  trust  relationship,  as  evidenced  by  the  common 
practice  to  distribute  no  earnings  or  interest  on  such 
advance  funds,  is  not  conclusive  of  the  issue.  In  the  law  of 
trusts,  as  in  the  law  of  contracts  in  general,  it  is  the 
external  manifestation  of  intent  which  is~controlling. 
(Restatement  (Second)  of  Trusts  sec.  2,  comment  g,  sec. 
23,  comment  a  (1959).)  A  trier  of  fact  might  reasonably 
conclude  that  the  mortgage  agreement  and  whatever  other 
facts  are  adduced  in  a  hearing  on  the  merits  indicate  the 
presence  of  a  trust  relationship.  The  mortgagors  who 
signed  the  form  mortgage  contracts  presumably  read  the 
agreement. 

The  FHA  insures  mortgages  on  homes.  There  is  a 
dollar  limitation  on  the  amount  of  any  particular  home 
mortgage  which  may  be  guaranteed  by  it.  At  present  that 
limit  is  $45,000  for  owner-occupied,  single-family  resi¬ 
dences.  (12  U.S.C,  sec.  1709(b)(2)  (Supp.  1975);  24 
C.F.R.  203.18  (1977).)  Thus,  persons  who  obtain  FHA 
mortgages  are  purchasers  of  nonexpensive  homes  or  are  of 
limited  means.  Savings  and  loan  associations  are  designed 
to  promote  home  ownership.  (Ill.  Rev.  Stat.  1975,  ch.  32, 
par.  702(a);  12  U.S.C.  sec.  1464(a)  (1970).)  It  is  a 
recognized  fact  that  banks  are  not  interested  in  investing  in 
long-term  mortgages.  Hence,  the  only  avenue  to  borrowers 
without  particular  stature  at  banks  has  been  the  savings 
and  loan  association,  today  a  vital  force  in  the  supply  of 
credit.  This,  of  course,  adds  up  to  inequality  of  bargaining 
power,  a  circumstance  we  cannot  disregard.  The  mortga¬ 
gors  in  these  FHA  loans  had  no  place  to  go  but  to  the 
savings  and  loan  lenders.  They  had  to  accept  the  mortgage 
on  the  savings  and  loan  association’s  terms. 

The  majority  noted  that  plaintiffs  have  not  made  a 
showing  that  they  intended  to  create  an  express  trust  (68 
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Ill.  2d  390).  But  there  has  been  no  opportunity  to  do  so, 
and  the  majority  would  foreclose  such  an  occasion. 
Further  analysis  is  idle.  The  complaint  stated  sufficient 
allegations  to  put  in  issue  the  creation  of  a  trust  and 
consequent  imposition  of  fiduciary  duties.  Carpenter  v. 
Suffolk  Franklin  Savings  Bank  (1973),  362  Mass.  770,  291 
N.E.2d  609;  Buchanan  v.  Brentwood  Federal  Savings  & 
Loan  Assoc .  (1974),  457  Pa.  135,  320  A. 2d  117;  Note, 
Lender  Accountability  and  the  Problem  of  Noninterest¬ 
bearing  Mortgage  Escrow  Accounts ,  54  Boston  U.L.  Rev. 
516,  524  (1974). 

Plaintiff’s  alternate  contention  is  that  the  profits 
defendant  earned  through  use  of  their  funds  should  be 
impressed  with  a  constructive  trust  for  their  benefit. 

A  constructive  trust  can  arise  where  there  is  either 
actual  fraud  or  implied  fraud  resulting  from  the  breach  of 
a  confidential  relationship.  (Hofert  v.  Latorri  (1961),  22 
Ill.  2d  126,  130 ;  Carroll  v.  Caldwell  (1957),  12  Ill.  2d  487, 
493-94.)  This  court  has  recognized  that  the  mortgagor- 
mortgagee  relationship  can  be  fiduciary  in  character. 
(Janes  v.  First  Federal  Savings  &  Loan  Association  (1974), 
57  Ill.  2d  398.)  Where  the  loan  agreement  provides  for  a 
specific  disposition  of  a  sum  of  money,  a  fiduciary 
relationship  may  arise.  Where  the  mortgagee  uses  the 
money  for  a  purpose  other  than  that  authorized  and  for  its 
own  gain,  the  mortgagee  breaches  its  fiduciary  duty.  In 
holding  that  the  complaint  stated  a  cause  of  action,  the 
Janes  court  quoted  from  the  Restatement  of  Restitution, 
section  197  (1937): 

“Where  a  fiduciary  in  violation  of  his  duty  to  the 
beneficiary  receives  or  retains  a  bonus  or  a  commission  or 
other  profit,  he  holds  what  he  receives  upon  a  construc¬ 
tive  trust  for  the  beneficiary.” 

Plaintiffs  are  entitled  to  prove  their  claim  for  the 
declaration  of  a  constructive  trust  based  on  the  breach  of 
the  fiduciary  relationship  created  by  the  mortgage  agree- 
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ment.  More  is  involved  here  than  a  relationship  between  a 
mortgagor  and  a  mortgagee.  There  is  also  an  agreement  to 
hold  money  in  trust  for  the  purpose  of  paying  obligations 
of  the  mortgagor.  Should  the  trial  result  in  a  finding  that 
there  is  no  express  trust,  there  could  be  found  a 
constructive  trust  based  on  the  mortgage  agreement. 

There  is  no  inconsistency  between  these  two  theories. 
(See  Buchanan  v.  Brentwood  Federal  Savings  &  Loan 
Assoc.  (1974),  457  Pa.  135,  320  A.2d  LI 7.)  The  plaintiffs 
are  not  seeking  both  to  enforce  a  contractual  provision 
concerning  interest  and  to  receive  restitution  for  unjust 
enrichment.  They  are  seeking  alternative  relief.  If  there  is 
no  binding  express  trust,  then,  the  complaint  alleges,  in  the 
alternative,  there  is  a  constructive  trust.  The  language 
quoted  by  the  majority  from  Brooks  v.  Valley  National 
Bank  (1976),  113  Ariz.  169,  174,  548  P.2d  1166,  1171,  is 
not  germane. 

A  constructive  trust  is  raised  by  equity  to  require  a 

party  to  disgorge  retained  funds  on  the  ground  that  their 

retention  is  wrongful  and  unjustly  enriches  the  holder. 

(Restatement  of  Restitution  sec.  160  (1937);  Restatement 

(Second)  Trusts  sec.  1,  comment  e  (1959) ;  See  Comment, 

Payment  of  Interest  on  Mortgage  Escrow  Accounts: 

Judicial  and  Legislative  Developments ,  23  Syracuse  L.  Rev. 

845,  852  n.43  (1972).)  As  the  Pennsylvania  Supreme 

Court  noted,  in  deciding  a  similar  case: 

“It  is  rare  that  the  existence  or  absence  of 

justification  for  imposing  an  equitable  remedy, 

especially  a  constructive  trust,  can  be  decided  as  a 

matter  of  law.  Only  after  all  the  facts  are  before  a 

court,  can  it  in  most  cases  properly  determine  the 

issue.  *** 

*  *  * 

***  The  evq  to  avoided  is  unfairness  and 
inequality  in  bargaining  or  dealings  between 
parties.”  Buchanan  v.  Brentwood  Federal  Savings 
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&  Loan  Assoc.  (1974),  457  Pa.  135,  152-53,  320 

A. 2d  117,  127. 

Whether  there  is  an  express  trust  or  constructive  trust 
cannot  be  determined  by  a  court  on  a  motion  to  dismiss. 
Whether  the  plaintiffs  will  be  successful  on  a  trial  we  do 
not  know,  but  simple  justice  dictates  that  under  the  facts 
and  circumstances  here  they  be  given  a  hearing.  Nor  do  we 
stand  alone.  Such  reputable  jurisdictions  as  Pennsylvania 
[Buchanan  v.  Brentwood  Federal  Savings  &  Loan  Assoc. 
(1974),  457  Pa.  135,  320  A.2d  117)  and  Massachusetts 
[Carpenter  v.  Suffolk  Franklin  Savings  Bank  (1973),  362 
Mass.  770,  291  N.E.2d  609)  have  both  decided  that  under 
similar  circumstances  it  was  error  to  preclude  a  trial.  It  is 
worthy  of  note  that  these  authorities  are  not  alluded  to  in 
the  majority  opinion. 

I  would  reverse  the  judgment  of  the  appellate  court 
and  afford  plaintiffs  the  opportunity  to  prove  their  case. 
Only  then  will  the  intangibles  of  these  issues  become 
realities.  In  my  opinion,  summary  dispositions  can  be 
destructive  of  substantial  rights  in  certain  instances.  This  is 
one  of  them. 

WARD,  C.J.,  and  GOLDENHERSH,  J.,  join  in  this 
dissent. 


(No.  48871.— Judgment  affirmed.) 

LEONARD  M.  CROTHERS,  Appellee,  v.  LA  SALLE 

INSTITUTE,  Appellant. 

Opinion  filed  Oct.  17,  1977.—  Rehearing  denied  Nov.  23,  1977. 

1.  STRUCTURAL  WORK  ACT -before  an  owner  is  liable 
under  the  Structural  Work  Act,  it  must  have  been  in  charge  of  the 
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project.  It  is  clear  from  the  Structural  Work  Act  (Ill.  Rev.  Stat. 
1967,  ch.  48,  pars.  60  to  69)  and  case  law  that,  before  an  owner  is 
liable  for  injury  under  the  Act,  it  must  have  been  in  charge  of  the 
project.  (P.  406.) 

2.  STRUCTURAL  WORK  ACT— whether  an  owner  is  in  charge 
of  a  project  is  ordinarily  a  question  for  the  jury.  Whether  an  owner  is 
in  charge  of  a  project  and  liable  under  the  Structural  Work  Act  (Ill. 
Rev.  Stat.  1967,  ch.  48,  pars.  60  to  69)  is  ordinarily  a  question  of 
fact  for  the  jury.  (P.  406.) 

3.  STRUCTURAL  WORK  ACT  —ownership  and  actual  exercise 
of  supervision  or  control  are  factors  to  be  considered  in  determining 
if  the  defendant  is  in  charge  of  the  work.  Mere  ownership  and  actual 
exercise  of  supervision  or  control  are  not  conclusive,  as  to  being  in 
charge  and  therefore  as  to  liability,  but  only  factors  to  be  considered 
by  the  jury.  (P.407.) 

4.  PRACTICE— reopening  a  case  for  taking  further  evidence 
rests  in  the  sound  discretion  of  the  trial  court.  The  matter  of 
allowing  a  case  to  be  opened  up  for  taking  further  evidence  rests  in 
the  sound  discretion  of  the  trial  court  and  will  not  be  interfered  with 
except  for  clear  abuse.  (P-  408.) 

5.  STRUCTURAL  WORK  ACT— the  question  whether  an 
owner  is  in  charge  of  work  is  for  the  jury  when  the  owner’s  manager 
inspects  the  work  but  claims  no  control  and  the  injured  employee 
says  he  took  orders  only  from  his  foreman.  The  issue  of  whether  a 
defendant  owner  of  a  building  was  in  charge  of  construction  and 
liable  under  the  Structural  Work  Act  (Ill.  Rev.  Stat.  1967,  ch.  48, 
pars.  60  to  69)  for  injuries  sustained  by  a  workman  when  he  fell 
from  a  roof  where  he  was  installing  insulation  is  for  the  jury  where 
the  evidence  shows  that  a  “project  manager”  hired  by  the  owner 
after  the  general  contractor  had  left  the  job  had  scheduled  the 
subcontractors,  answered  their  questions  as  well  as  those  of 
supervisors,  and  inspected  the  work  and  its  progress,  but  where  the 
project  manager  testifies  that  he  had  nothing  to  do  with  the  actual 
methods  used  in  the  work  and  the  injured  workman  testifies  that  he 
took  orders  only  from  his  foreman.  (Pp.  407-08.) 

6.  PRACTICE— is  not  an  abuse  of  discretion  to  deny  a 
plaintiff’s  request  to  reopen  his  case  to  introduce  a  letter  that  was  in 
his  possession  when  he  presented  his  case.  It  is  not  an  abuse  of 
discretion  for  a  trial  court  to  deny  a  plaintiff’s  motion  to  reopen  his 
case  in  order  to  introduce  into  evidence  a  letter  that  had  been  in  his 
possession  at  the  time  that  he  presented  his  case.  (P.  408.) 
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7.  STRUCTURAL  WORK  ACT -the  Structural  Work  Act  is 
construed  to  effect  the  benevolent  purpose  of  protecting  workmen. 
The  purpose  of  the  Structural  Work  Act  (Ill.  Rev.  Stat.  1967,  ch.  48, 
pars.  60  to  69)  is  protection  for  workmen,  and  the  Act  is  construed 
to  effect  that  benevolent  purpose.  (P.  411.) 

8.  STRUCTURAL  WORK  ACT— if  a  roof  is  being  used  as  a 
support  or  scaffold,  a  tendered  instruction  stating  that  the  Structural 
Work  Act  is  violated  if  the  roof  is  not  safe  should  be  given.  In  an 
action  under  the  Structural  Work  Act  (Ill.  Rev.  Stat.  1967,  ch.  48, 
pars.  60  to  69)  for  injuries  sustained  when  a  workman  fell  while 
using  a  roof  as  a  support  or  scaffold,  the  court  should  have  given  the 
workman’s  tendered  instruction  to  the  effect  that  the  Act  was 
violated  if  the  roof  in  question  was  not  safe  so  as  to  give  adequate 
protection  to  the  life  and  limb  of  any  person  employed  thereon  and 
the  defendant  knew  of  the  condition  or,  in  the  exercise  of  ordinary 
care  could  have  discovered  it.  (Pp.  412-413.) 

9.  STRUCTURAL  WORK  ACT  —pleadings  in  a  Structural  Work 
Act  action  alleging  failure  to  provide  a  safe  scaffold  do  not  preclude 
an  instruction  asserting  that  a  roof  from  which  the  plaintiff  fell 
constituted  an  unsafe  scaffold.  The  fact  that  it  may  be  logically 
inconsistent  to  assert  in  the  pleadings  in  a  Structural  Work  Act 
action  that  the  defendant  is  liable  because  of  its  failure  to  provide 
for  a  safe  scaffold  and  then  to  offer,  at  the  close  of  the  case,  an 
instruction  asserting  that  the  Act  was  violated  by  providing  an 
unsafe  scaffold  (the  roof  from  which  the  plaintiff  fell)  does  not 
mean  the  tendered  instruction  should  not  have  been  given,  for  this 
purely  logical  inconsistency  should  not  be  permitted  to  defeat  the 
benevolent  intent  of  the  Structural  Work  Act.  (P.  413.) 

10.  STRUCTURAL  WORK  ACT  —failure  to  give  a  tendered 
instruction  to  the  effect  that  the  Structural  Work  Act  was  violated  if 
the  roof  from  which  the  plaintiff  fell  was  unsafe  warrants  granting 
the  plaintiff  a  new  trial.  Plaintiff’s  motion  for  a  new  trial  should  be 
granted  where  the  plaintiff  has  sued  under  the  Structural  Work  Act 
(Ill.  Rev.  Stat.  1967,  ch.  48,  pars.  60  to  69)  to  recover  damages  for 
injuries  sustained  when  he  fell  from  a  roof  where  he  was  installing 
insulation  on  a  windy  day  and  the  court  has  failed  to  give  the 
plaintiff’s  tendered  instruction  to  the  effect  that  the  Act  was 
violated  if  the  roof  was  not  safe  and  the  defendant  knew  of  the 
condition  or  in  the  exercise  of  ordinary  care  could  have  discovered 
it.  (Pp.  408-413.) 

DOOLEY,  J.,  specially  concurring. 
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Appellate  citation:  40  Ill.  App.  3d  984. 

Appeal  from  the  Appellate  Court  for  the  First 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  County,  the  Hon.  James  B.  Crosson,  Judge, 
presiding. 

Baker  Sc  McKenzie,  of  Chicago  (Francis  D.  Morrissey, 
Thomas  F.  Tobin,  and  Charles  B.  Lewis,  of  counsel),  for 
appellant. 

Morrill,  Koutsky,  Chuhak  and  Upton,  of  Chicago 
(Lawrence  T.  S tanner  and  William  J.  Harte,  Ltd.,  of 
counsel),  for  appellee. 

MR.  JUSTICE  CLARK  delivered  the  opinion  of  the 
court: 

The  plaintiff,  Leonard  Crothers,  was  injured  as  the 
result  of  a  fall  from  the  roof  of  a  gymnasium  being 
constructed  for  the  defendant  owner,  La  Salle  Institute,  on 
the  campus  of  Lewis  College  (now  Lewis  University)  in 
Lockport,  Illinois.  Crothers’  third  amended  complaint 
alleged  he  suffered  the  injury  because  La  Salle  had  been 
negligent  and  had  violated  the  Structural  Work  Act  (Ill. 
Rev.  Stat.  1967,  ch.  48,  pars.  60-69).  Crothers  dropped  the 
negligence  count.  The  jury  returned  a  verdict  in  the  circuit 
court  of  Cook  County  for  La  Salle  but  the  appellate  court 
reversed.  40  Ill.  App.  3d  984. 

La  Salle  had  engaged  Paxton  Construction  Company 
as  the  general  contractor  for  the  construction,  but  at  the 
time  of  the  injury,  July  27,  1967,  there  was  no  longer  a 
general  contractor.  Due  either  to  Paxton’s  bankruptcy  or 
unsatisfactory  performance— the  record  is  not  unequivo¬ 
cally  clear— its  services  were  terminated.  (Brother  Joel 
Damian,  the  legal  equivalent  of  corporate  secretary  for  La 
Salle,  testified  that  La  Salle  removed  Paxton,  on  the  advice 
of  the  architect,  for  failure  to  perform  satisfactory 
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service.)  Subcontractors,  including  Crothers’  employer, 
Norton  &:  Sons  Roofing,  had  been  hired  before  Paxton’s 
departure. 

On  the  day  of  the  injury  Crothers  was  atop  the  roof 
installing  insulation.  He  was  working  toward  the  edge  of 
the  roof  with  his  back  to  it  when  he  apparently  misjudged 
his  location,  lost  his  balance  and  fell  35  feet  to  the 
concrete  below. 

Crothers  testified  that  the  day  was  windy— “very 
gusty”— and  that  the  roof  had  been  completed  except  for 
the  installation  of  insulation  and  skylights.  His  orders,  he 
said,  came  only  from  his  foreman  and  never  from  the 
Christian  Brothers,  that  is,  the  defendant,  La  Salle  Insti¬ 
tute.  As  he  fell,  he  said,  he  grabbed  for  and  pulled  with 
him  loose  pieces  of  wood  which  were  lying  at  the  edge  of 
the  roof. 

A  construction  safety  advisor  from  the  Illinois  Depart¬ 
ment  of  Labor,  called  by  the  plaintiff,  testified  that  the 
customary  precautions  for  a  flat  roof  are  safety  belts  with 
lead  lines,  safety  nets,  secured  ladders,  and  ropes  strung 
around  the  edge,  sometimes  with  streamers.  One  could  also 
“extend  weighted  concrete,”  use  “imbedded  pins  and 
uprights,”  and  “weld  uprights  and  attach  cable  or  rope 
across  and  around  the  perimeter  edge.”  On  cross- 
examination  the  witness  said  the  safety  devices  used  would 
depend  upon  the  particular  construction  involved  and 
implied  he  himself  had  not  been  to  Lewis  College. 

The  next  witness  to  testify  was  Robert  Messer,  who 
had  been  chief  estimator  for  Paxton  and  had  been  hired  by 
La  Salle  as  “project  manager”  after  Paxton’s  dismissal.  He 
said  his  job  function  was  to  schedule  the  subcontractors, 
answer  their  queries  as  well  as  those  of  supervisors,  and 
inspect  the  work  and  its  progress.  He  further  testified  he 
had  nothing  to  do  with  the  actual  methods,  which  were 
left  to  the  individual  trades,  nor  did  he  become  involved  in 
the  resolution  of  disputes,  which  was  in  the  province  of 


404  Crothers  v.  La  Salle  Institute  68  Ill.  2d  399 

the  architect’s  duties.  Messer  admitted  that  both  his  and 
the  architect’s  approval  were  needed  before  payment  was 
made  by  La  Salle. 

Brother  Joel  Damian,  in  addition  to  confirming  facts 
already  testified  to,  explained  other  aspects  of  the  case. 
Although  conceding  he  had  referred  to  Messer  as  the 
“superintendent  of  construction”  in  the  letter  he  had 
written  to  the  subcontractors  asking  them  to  continue 
with  their  work  after  Paxton,  the  general  contractor,  was 
terminated,  he  denied  Messer  had  that  responsibility. 
Messer  was  the  job  inspector  or  project  manager  who 
coordinated  the  trades,  while  the  architect  was  the 
construction  supervisor.  Brother  Damian  said  no  Christian 
Brother  was  involved  in  the  day-to-day  supervision  of  the 
jobs  but  that  the  architect  had  the  responsibility  of 
modifying  or  stopping  the  work.  He  also  stated  that  after 
Paxton’s  departure,  he  requested  the  subcontractors  to 
continue  with  the  same  contract  they  had  with  Paxton. 
They  agreed. 

There  was  also  testimony  regarding  Crothers’ injuries. 

Counsel  for  Crothers  then  made  two  post-hearing 
motions  which  are  significant  in  this  case.  The  first  was  a 
motion  to  find  La  Salle  “in  charge  of”  the  construction  as 
a  matter  of  law.  This  was  denied.  The  second  motion 
sought  to  reopen  the  plaintiff’s  case  after  counsel  for 
Crothers  had  closed  his  case,  although  before  La  Salle  had 
rested.  Crothers’  counsel  wished  to  enter  the  letter  from 
La  Salle  to  the  subcontractors,  noted  above  (hereinafter 
the  letter),  as  an  offer  of  proof  to  establish  Messer’s 
position  as  “supervisor  of  construction”  and  evidence  La 
Salle’s  control  of  construction.  From  the  record,  it  seems 
the  court  was  inclined  to  reopen  the  case  and  admit  the 
letter  into  evidence  but  then  refused  to  do  so  over  La 
Salle’s  objection.  Counsel  for  La  Salle  contended  that  not 
only  did  counsel  for  Crothers  have  the  letter  in  hand 
during  the  trial  but  that  the  letter  was  simply  being  offered 
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to  impeach  Brother  Damian’s  testimony  that  Messer  was 
not  supervisor  of  construction.  However,  because  Brother 
Damian  admitted  referring  to  Messer  as  supervisor  of 
construction,  counsel  for  La  Salle  said,  the  letter  did  not 
impeach  but  was  cumulative.  The  court  apparently  agreed. 
Counsel  for  Crothers  admitted  it  had  possessed  the  letter 
but  said  he  had  inadvertently  failed  to  offer  the  letter 
before  the  close  of  plaintiff’s  case. 

The  only  other  point  of  concern  to  us  in  this  case  is 
the  trial  court’s  refusal  to  give  one  of  Crothers’  tendered 
instructions  (Illinois  Pattern  Jury  Instruction,  Civil,  No. 
180.14  (2d  ed.  1971)  (hereinafter  IPI  Civil)).  Crothers  had 
substituted  the  word  “roof”  for  scaffold,  hoist,  crane, 
stay,  ladder,  support,  or  “other  mechanical  contrivance  or 
device,”  as  alternatively  offered  in  IPI  Civil  No.  180.14,  so 
that  his  suggested  modified  instruction  read: 

“Elsewhere  in  these  instructions  I  have  used  the  term 
‘violation  of  the  Structural  Work  Act.’  The  statute  was 
violated  if  the  roof  in  question  was  not  safe  so  as  to  give 
adequate  protection  to  the  life  and  limb  of  any  person 
employed  thereon  and  the  defendant  knew  of  the 
condition  or,  in  the  exercise  of  ordinary  care  it  could  have 
discovered  it.” 

The  appellate  court  reversed,  holding  that  the  prof¬ 
fered  instruction  should  have  been  given  and  that  the  letter 
should  have  been  admitted  into  evidence.  The  appellate 
court  declined  to  reverse  the  trial  court’s  denial  of 
Crothers’  motions  for  directed  verdict  or  judgment  not¬ 
withstanding  the  verdict  and  motion  to  find  La  Salle  “in 
charge”  as  a  matter  of  law,  both  motions  the  appellate 
court  finding  to  be  “interdependent.” 

Although  the  plaintiff  frames  the  broad  issue  as 
whether  the  trial  court  should  have  granted  his  motion  for 
a  directed  verdict  or  judgment  notwithstanding  the  verdict, 
we  believe  the  specific  issues  before  us  are: 

(1)  Whether  the  tried  court  correctly  refused 
to  find  La  Salle  Institute  in  charge  of  construe- 
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tion  as  a  matter  of  law. 

(2)  Whether  the  trial  court  abused  its  discre¬ 
tion  by  refusing  to  reopen  plaintiff’s  case  to 
admit  into  evidence  the  letter  from  La  Salle  to 
the  subcontractors. 

(3)  Whether  the  trial  court  properly  refused 
to  give  the  instruction  that  the  Structural  Work 
Act  was  violated  if  the  roof  was  unsafe.  (That  is, 
plaintiff’s  instruction  based  on  IPI  Civil  No. 
180.14.) 

First,  we  agree  with  the  appellate  court  that  plaintiff’s 
motions  for  directed  verdict  or  judgment  notwithstanding 
the  verdict  and  for  a  finding  that  La  Salle  was  in  charge  of 
the  work  as  a  matter  of  law  are  interdependent;  at  least  to 
the  extent  that  if  La  Salle  was  not  conclusively  in  charge 
of  the  work,  then  Crothers’  motion  for  directed  verdict  or 
judgment  notwithstanding  the  verdict  must  be  denied.  We 
further  agree  with  the  appellate  court  that  the  evidence 
regarding  control  of  the  work  was  clearly  of  a  nature  about 
which  reasonable  people  could  disagree. 

The  Structural  Work  Act  provides  that  any  “owner, 
contractor,  sub-contractor,  foreman  or  other  person  having 
charge  of  the  erection,  construction,  repairing,  alteration, 
removal  or  painting  of  any  building,  bridge,  viaduct  or 
other  structure  within  the  provisions  of  this  act,  shall 
comply  with  all  the  terms  thereof  ***.”  (Ill.  Rev.  Stat. 
1967,  ch.  48,  par.  69.)  It  is  clear  from  the  statute  and  the 
cases  (see,  e.g.,  Gannon  v.  Chicago,  Milwaukee,  St.  Paul  & 
Pacific  Ry.  Co.  (1961),  22  Ill.  2d  305)  that,  before  an 
owner  is  liable  for  injuries  under  the  Act,  it  must  have 
been  in  charge  of  the  project.  This  is  ordinarily  a  question 
of  fact  for  the  jury.  In  Gannon,  the  defendant  railroad 
owned  the  premises  (on  which  the  plaintiff  was  injured 
when  he  fell  from  a  scaffold),  made  frequent  inspections, 
and  prepared  the  engineering  and  architectural  plans.  The 
scaffolds,  however,  were  under  the  individual  control  of 
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the  construction  company,  plaintiff’s  employer.  This  court 
found  the  facts  undisputed  but  held:  “Under  these 
circumstances,  it  was  at  most  a  disputed  question  of  fact 
whether  the  owner  could  be  deemed  to  be  in  charge  of  the 
construction  within  the  meaning  of  the  act,  and  it  would 
be  the  province  of  the  jury,  under  proper  instructions,  to 
make  that  determination.”  (22  Ill.  2d  305,  323.)  Accord¬ 
ingly,  mere  ownership  [Kobus  v.  Formfit  Co.  (1966),  35 
HI.  2d  533)  and  actual  exercise  of  supervision  or  control 
[Larson  v.  Commonwealth  Edison  Co.  (1965),  33  Ill.  2d 
316)  are  not  conclusive,  as  to  being  in  charge  and  therefore 
as  to  liability,  but  only  factors  to  be  considered  by  the 
jury. 

In  the  instant  case,  Crothers  said  he  took  his  orders 
only  from  his  foreman,  and  Messer  testified  the  manner  of 
construction  was  entirely  in  the  hands  of  the  subcontrac¬ 
tors.  There  is  little  doubt  that  there  was  a  disputable  issue 
of  fact  as  to  control  and  supervision  and  that  the  trial 
court  correctly  denied  Crothers’  motions  and  left  it  to  the 
jury  to  decide  the  liablity  of  the  defendant  owner. 

Lest  there  be  any  doubt  as  to  the  correctness  of  the 
trial  court’s  handling  of  Crothers’  motion  for  a  directed 
verdict  or  judgment  notwithstanding  the  verdict,  we  wish 
to  add  a  few  words  on  that  issue.  In  McGovern  v.  Standish 
(1976),  65  Ill.  2d  54,  this  court  found,  on  the  basis  of 
Pedrick  v.  Peoria  &  Eastern  R.R.  Co.  (1967),  37  Ill.  2d 
494,  that  the  evidence,  even  though  viewed  in  a  light  most 
favorable  to  the  plaintiff,  so  overwhelmingly  favored  the 
defendant  architect,  alleged  to  be  in  charge,  that  no 
contrary  verdict  could  stand,  so  that  the  defendant  should 
have  been  granted  a  directed  verdict.  First  noting  that  it  is 
a  fact  question,  this  court  then  said  that  “before  a 
defendant  may  be  found  to  be  in  charge  of  the  work,  there 
must  be  a  showing  that  he  had  some  direct  connection 
with  the  construction  operations.  [Citation.]  In  addition, 
the  defendant  must  have  been  in  charge  of  the  particular 
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operations  which  involved  the  violation  from  which  the 
alleged  injury  arose.”  65  Ill.  2d  54,  67. 

Second,  we  disagree  with  the  appellate  court  that  the 
trial  court  erred  by  its  exclusion  of  the  letter.  Initially,  we 
find  it  necessary  to  note  that  from  our  review  of  the 
record  and  the  cases,  the  issue  involved  is  one  of  abuse  of 
the  trial  court’s  discretion.  “The  matter  of  allowing  a  case 
to  be  opened  up  for  taking  further  evidence  rests  in  the 
sound  judicial  descretion  of  the  trial  court  and  will  not  be 
interfered  with  except  for  clear  abuse.”  Cienki  v.  Rusnak 
(1947),  398  Ill.  77,86.  Accord,  Forest  Preserve  District  of 
Cook  County  v.  Lehmann  Estate,  Inc.  (1944),  388  Ill.  416, 
and  Rosehili  Cemetery  Co.  v.  City  of  Chicago  (1933),  352 
Ill.  11. 

From  our  review  of  the  record,  we  are  unable  to  say 
the  trial  court  improperly  used  or  abused  its  discretion. 
The  letter  was  clearly  in  the  possession  of  Crothers’ 
counsel  during  the  course  of  the  trial.  There  is  even  some 
indication  that  plaintiff’s  counsel  held  the  letter  during  his 
examination  of  Brother  Joel  Damian.  Whether  counsel’s 
failure  to  offer  the  letter  as  evidence  before  the  close  of 
plaintiff’s  case  was  due  to  inadvertence  or  calculated  risk, 
we  are  unable  to  say.  We  simply  find  that  the  trial  court 
was  within  the  limits  of  its  discretion. 

Third,  the  appellate  court  was  correct  in  its  determina¬ 
tion  that  the  instruction,  tendered  by  Crothers,  that  there 
was  a  violation  of  the  Structural  Work  Act  if  the  roof  was 
unsafe,  should  have  been  given  to  the  jury. 

Section  1  of  the  Structural  Work  Act  (Ill.  Rev.  Stat. 
1967,  ch.  48,  par.  60)  sets  out  the  relevant  law: 

“[A]  11  scaffolds,  hoists,  cranes,  stays,  ladders,  sup¬ 
ports,  or  other  mechanical  contrivances,  erected  or 
constructed  by  any  person,  firm  or  corporation  in  this 
State  for  the  use  in  the  erection,  repairing,  alteration, 
removal  or  painting  of  any  house,  building,  bridge, 
viaduct,  or  other  structure,  shall  be  erected  and  con- 
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structed,  in  a  safe,  suitable  and  proper  manner,  and  shall 
be  so  erected  and  constructed,  placed  and  operated  as  to 
give  proper  and  adequate  protection  to  the  life  and  limb 
of  any  person  or  persons  employed  or  engaged  thereon,  or 
passing  under  or  by  the  same,  and  in  such  manner  as  to 
prevent  the  falling  of  any  material  that  may  be  used  or 
deposited  thereon.” 

The  trial  court  gave  the  following  instructions,  offered 
by  plaintiff.  One  instruction  (based  on  IPI  Civil  No. 
180.01)  incorporated  the  pertinent  parts  of  the  Structural 
Work  Act: 

‘‘All  scaffolds,  cranes  or  supports  constructed  by  any 
firm  or  corporation  in  the  State  for  use  in  the  erection  or 
alteration  of  any  building  shall  be  erected  and  constructed 
in  a  safe,  suitable  and  proper  manner  and  shall  be  so 
placed  as  to  give  proper  and  adequate  protection  to  the 
life  and  limb  of  any  person  employed  or  engaged  thereon. 

Any  owner  or  contractor  having  charge  of  the 
erection  or  construction  of  any  building  within  the 
provisions  of  this  Act,  shall  comply  with  all  the  terms 
thereof. 

For  any  injury  to  a  person  occasioned  by  any 
violation  of  [the  Structural  Work]  Act,  a  right  of  action 
shall  accrue  to  the  party  injured.” 

A  second  instruction,  tendered  by  Crothers,  was  based 
on  IPI  Civil  No.  180.04: 

“The  plaintiff  claims  that  the  defendant  was  one  of 
the  persons  having  charge  of  a  phase  of  the  construction 
of  the  building  in  question. 

The  plaintiff  further  claims  that  the  defendant 
violated  the  Structural  Work  Act  in  one  or  more  of  the 
following  respects: 

1.  Failed  to  erect  ***  in  a  safe,  suitable  and  proper 
manner  a  guard  rail  so  as  to  give  proper  and  adequate 
protection  ***. 

2.  Failed  to  erect  ***  a  scaffold  ***. 

3.  Failed  to  erect  ***  barricades  ***. 

4.  Failed  to  erect  ***  a  net  ***.” 

A  third  instruction  offered  by  Crothers  and  given  by 
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the  trial  court  was  (IPI  Civil  No.  180.15): 

“The  statute  was  violated  if  the  person  having  charge  of 
the  work  failed  to  provide  a  guard  rail,  scaffold,  barricade 
or  net  under  circumstances  which  required  a  guard  rail, 
scaffold,  barricade  or  net  in  order  to  protect  the  plaintiff 
from  injury  and  the  defendant  knew  or,  in  the  exercise  of 
ordinary  care,  could  have  known  that  a  guard  rail, 
scaffold,  barricade  or  net  was  required.” 

As  stated  above,  the  trial  court  declined  to  give  Crothers’ 
offered  instruction  (based  on  IPI  Civil  No.  180.14),  which 
states  there  is  a  violation  of  the  statute  if  the  roof  from 
which  Crothers  fell  is  unsafe.  La  Salle  objected  to  the  last 
instruction  on  the  grounds  that  the  instruction  assumed  or 
held  the  roof  was  a  scaffold  within  the  meaning  of  the  Act 
as  a  matter  of  law,  whereas  such  determination  of  what  a 
roof  is  or  is  being  used  for  is  a  question  of  fact  for  the 
jury.  Moreover,  La  Salle  opined  the  giving  of  such  an 
instruction  would  be  inconsistent  with  Crothers’  pleadings 
because  they  only  alleged  a  violation  of  the  statute  by 
omission ,  whereas  the  instruction  proffered  was  one  for 
violation  of  the  statute  by  commissions  that  is,  the 
instruction  assumed  the  existence  of  an  erected  scaffold,  in 
the  form  of  the  roof,  albeit  an  “unsafe”  one.  The  other 
instructions,  above,  are  consistent  with  Crothers’  plead¬ 
ings,  and  therefore  sufficient,  La  Salle  argues,  because  they 
are  concerned  with  La  Salle’s  failure  to  erect  scaffolds. 

Plaintiff  Crothers  contends  that,  on  the  basis  of  this 
court’s  holding  in  St.  John  v.  R.  R.  Donnelley  &  Sons  Co. 
(1973),  54  Ill.  2d  271,  in  which  the  deceased  fell  through 
one  of  the  ventillating  or  lighting-equipment  openings  of 
the  roof,  the  trial  court  was  obliged  to  give  the  rejected 
instruction.  This  court,  in  St.  John ,  found  the  roof  within 
the  scope  of  the  Structural  Work  Act.  Additionally, 
Crothers  asserts  that  the  language  “failed  to  erect,  con¬ 
struct  or  place  in  a  safe,  suitable  or  proper  manner  a  guard 
rail,  scaffold  ***”  encompasses  providing  an  unsafe, 
unsuitable  or  improper  scaffold. 
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We  believe  the  trial  court  should  have  given  the 
proffered  instruction.  The  recent  cases,  treating  the  issue 
of  injury  as  the  result  of  an  unsafe  support  not  precisely  a 
scaffold  within  the  precepts  of  the  Act,  have  left  two 
impressions.  The  purpose  of  the  Act  is  protection  for 
workmen;  and  the  Act  is  construed  to  effect  that 
benevolent  purpose. 

Louis  v.  Barenfanger  (1968),  39  Ill.  2d  445,  is  notable 
for  two  holdings.  First,  this  court  stated  that  the  purpose 
of  the  Structural  Work  Act  was  to  provide  protection  for 
workmen,  and  that  to  hold  that  a  failure  to  provide  a 
scaffold  under  the  Act  would  not  be  actionable  is  absurd 
since  the  statute  would  then  be  construed  as  imposing  a 
lesser  duty  than  under  the  common  law  which  the  Act  was 
designed  to  broaden.  Second,  Barenfanger  posited  that  a 
permanent  structure,  being  used  as  a  temporary  stay  or 
support,  is  not  to  be  excluded  from  coverage  under  the 
Act.  Barenfanger  seems  to  imply  that  a  question  as  to  the 
use  of  the  structure  for  a  support  purpose  or  another 
purpose  might  exist.  In  fact,  the  question  of  use  came  up 
in  Tenenbaum  v.  City  of  Chicago  (1975),  60  Ill.  2d  363. 
There  the  injured  plaintiff  had  gone  to  inspect  the  clean-up 
operations  on  a  intermediate  floor  in  an  otherwise  com¬ 
pleted  structure.  There  was  no  lighting,  so  he  used  his 
flashlight.  The  flashlight  fell  when  his  arm  struck  some¬ 
thing.  While  looking  for  the  flashlight,  he  fell  to  the  lower 
floor  through  a  chamber,  open  from  the  floor  above  to  the 
floor  below.  The  plaintiff  contended  the  intermediate 
floor  was  a  scaffold  under  the  Act.  This  court  rejected  that 
argument,  holding  that  the  plaintiff  had  been  using  the 
floor  as  a  floor  and  not  as  a  support.  Moreover,  the 
plaintiff  had  failed  to  show  a  need  for  or  a  failure  to 
provide  a  scaffold,  the  court  said. 

La  Salle  makes  the  point  that  whether  a  structure  is  a 
scaffold  must  be  preceded  by  a  factual  inquiry  as  to 
whether  the  structure  is  being  used  as  a  scaffold.  This  may 
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be  so  in  some  cases;  and  Barenfanger  and  Tenenbaum  may 
even  give  this  impression.  However,  under  the  facts  of  the 
instant  case  and  given  two  decisions  rendered  by  this 
court,  such  a  factual  inquiry  would  be  superfluous.  No 
question  of  fact  exists  here.  The  roof  or  structure,  in  the 
case  before  us  and  in  the  two  cases  analyzed  below,  was 
clearly  being  used  as  the  only  support— that  is,  as  a 
scaffold— for  a  workman.  Indeed,  the  present  case  presents 
no  dispute  of  fact  as  far  as  the  use  of  the  roof  by  Crothers 
as  a  support  is  concerned. 

In  St.  John  v.  R.  R.  Donnelley  &  Sons  Co.  (1973),  54 
Ill.  2d  271,  an  action  was  brought  by  the  parents  of  a 
workman  who  died  as  the  result  of  a  fall  through  a  roof 
opening  (for  lighting  and  ventilating  equipment).  This 
court,  citing  Barenfanger,  declared: 

“That  the  roof  was  intended  to  be  a  permanent 
part  of  the  building  is  not  relevant;  it  was  being 
put  to  a  temporary  use  as  a  scaffold  and  was 
within  the  Structural  Work  Act. 

This  conclusion  is  consistent  with  the  pur¬ 
pose  of  the  Act,  which  is  to  provide  protection 
to  workmen  engaged  in  extrahazardous  work.” 

54  Ill.  2d  271,  274. 

The  plaintiff  was  injured,  in  Juliano  v.  Oravec  (1973), 
53  Ill.  2d  566,  while  carrying  molten  lead  in  a  ladle.  His 
foot  went  through  the  “sub flooring”  on  the  second  floor, 
as  a  result  of  which  the  lead  was  thrown  onto  his  face  and 
arm.  This  court  concluded  that  the  sub  flooring  “was  a 
‘stay’  or  ‘support’  within  the  ambit  of  the  Act”  because  “it 
is  clear  that  tradesmen  engaged  in  the  erection  of  the 
structure  in  question  relied  upon  the  subflooring  as  their 
sole  source  of  support  while  working  ***.”  53  Ill.  2d  566, 
569-70. 

Therefore,  because  a  roof  can  be  a  scaffold  under  the 
Act,  because  the  facts  are  undisputed  as  to  Crothers’  use  of 
the  roof  as  a  support  and  because  one  does  not  normally 


Oct.  1977 


Crothers  v.  La  Salle  Institute 


413 


perceive  a  roof  as  a  support  or  scaffold,  at  least  for 
purposes  of  the  Act,  we  believe  the  instruction  should  have 
been  given. 

La  Salle  does  point  out  a  flaw  in  the  logic  of  Crothers’ 
argument  that  its  pleadings  of  omission— failure  to  provide 
for  a  safe  scaffold— incorporated  allegations  of  com¬ 
mission-providing  an  unsafe  scaffold.  As  La  Salle  argues, 
that  simply  is  logically  incorrect,  and  technically  Crothers’ 
pleadings  do  not  support  the  giving  of  the  contested 
instruction.  However,  given  the  benevolent  intent  of  the 
Structural  Work  Act  and  our  finding  that  a  roof  can  be  a 
scaffold,  we  believe  the  plaintiff  should  not  be  deprived  of 
his  proper  day  in  court  for  a  purely  logical  inconsistency. 
The  pleadings  may  not  have  precisely  stated  the  cause  of 
action,  but  they  certainly  were  not  devoid  of  a  substantive 
cause  of  action. 

Although  the  trial  court  did  not  abuse  its  discretion 
by  excluding  the  letter,  committed  no  error  for  refusing  to 
find  La  Salle  in  charge  as  a  matter  of  law,  and  properly 
denied  Crothers’  motion  for  directed  verdict  or  judgment 
notwithstanding  the  verdict,  we  believe  the  cause  must  be 
remanded  because  the  trial  court  did  not  give  the  tendered 
instruction.  Accordingly,  we  affirm  the  appellate  court’s 
reversal  and  remandment  for  a  new  trial. 

Judgment  affirmed . 

MR.  JUSTICE  DOOLEY,  specially  concurring: 

While  concurring  in  this  decision,  I  must  note  my 
objection  to  McGovern  v.  Standish  (1976),  65  Ill.  2d  54 
(68  Ill.  2d  at  407-08),  which  interprets  the  statutory  words 
“in  charge  of”  to  require  proof  that  “the  defendant  must 
have  been  in  charge  of  the  particular  operations  which 
involved  the  violation  from  which  the  alleged  injury  arose” 
(65  Ill.  2d  54,  67).  This  is  contrary  to  the  very  language  of 
the  Structural  Work  Act  (Ill.  Rev.  Stat.  1967,  ch.  48,  pars. 
60-69),  and  to  prior  decisions  of  this  court  and  other 
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courts  on  the  issue  as  to  what  constitutes  “in  charge  of.” 
More  than  that,  however,  it  violates  the  recognized 
principle  that  more  than  one  party  can  be  “in  charge  of” 
the  work. 

The  Act  specifies: 

“Any  owner,  contractor,  sub-contractor,  foreman  or 
other  person  having  charge  of  the  erection,  construction, 
repairing,  alteration,  removal  or  painting  of  any  building, 
bridge,  viaduct  or  other  structure  within  the  provisions  of 
the  act,  shall  comply  with  all  the  terms  thereof  ***.”  (Ill. 

Rev.  Stat.  1967,  ch.  48,  par.  69.) 

The  objective  of  the  Act  is  best  described  by  its  title,  “An 
Act  providing  for  the  protection  and  safety  of  persons  in 
and  about  the  construction,  repairing,  alteration,  or 
removal  of  buildings,  bridges,  viaducts,  and  other  struc¬ 
tures,  and  to  provide  for  the  enforcement  thereof.”  To 
accomplish  these  purposes,  this  court  has  avowed  that  the 
Act  be  liberally  construed. 

“We  have  held  on  previous  occasions  that  the 
Structural  Work  Act  should  be  given  a  liberal 
construction  to  effectuate  its  purpose  of  pro¬ 
tecting  persons  engaged  in  extra-hazardous  occu¬ 
pations  of  working  in  and  about  construction, 
repairing,  alteration  or  removal  of  buildings, 
bridges,  viaducts,  and  other  structures.  (Halber- 
stadt  v.  Harris  Trust  &  Savings  Bank  (1973),  55 
Ill.  2d  121;  Crafton  v.  Lester  B.  Knight  & 
Associates ,  Inc.  (1970),  46  Ill.  2d  533;  Gannon  v. 
Chicago ,  Milwaukee ,  St.  Paul  and  Pacific  Ry.  Co. 
(1961),  22  Id.  2d  305.)”  (. McNellis  v.  Combustion 
Engineering ,  Inc.  (1974),  58  Ill.  2d  146,  151.) 

To  the  same  effect,  see  Louis  v.  Barenfanger  (1968),  39  Ill. 
2d  445,  447-48;  Larson  v.  Commonwealth  Edison  Co. 
(1965),  33  Ill.  2d  316,  322;  Schultz  v.  Henry  Ericsson  Co. 
(1914),  264  Ill.  156,  164-65. 

In  Gannon  v.  Chicago ,  Milwaukee,  St.  Paul  &  Pacific 
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Ry.  Co.  (1961),  22  Ill.  2d  305,  the  first  case  to  touch  upon 
the  issue  “in  charge  of,”  this  court  noted: 

“It  is  inescapable  from  these  words  [referring  to 
the  statute]  that  the  legislature  intended  to  hold 
liable  those  named  persons  who  are  in  charge  of 
the  work  ***.”  22  Ill.  2d  305,  319. 

The  admittedly  leading  case  on  the  question  of  the 
meaning  of  the  statutory  words  “in  charge  of”  is  Larson  v. 
Commonwealth  Edison  Co.  (1965),  33  Ill.  2d  316.  As  late 
as  1975  it  was  quoted  with  approval  by  this  court  in  Voss 
v.  Kingdon  &  Naven,  Inc.  (1975),  60  Ill.  2d  520,  a  decision 
which  is  inconsistent  with  McGovern.  In  Larson  the 
defendant’s  contention  was  that  it  could  be  liable  only  if  it 
was  “actively  engaged  in  supervisory  work”  or  if  it  “had 
something  to  do  with  the  supervision  and  management  of 
the  job.”  Defendant  was  successful  in  the  trial  court,  but 
in  a  reversing  opinion  this  court  stated,  as  quoted  in  Voss 
v.  Kingdon  &  Naven,  Inc.  (1975),  60  Ill.  2d  520,  525-26: 
“The  term  ‘having  charge  of’  is  a  generic  term  of 
broad  import,  and  although  it  may  include 
supervision  and  control,  it  is  not  confined  to  it. 

As  was  said  of  the  word  ‘charge’  in  People  v. 
Gould,  345  Ill.  288,  323:  ‘The  word  does  not 
necessarily  include  custody,  control  or  restraint, 
and  its  meaning  must  be  determined  by  the 
associations  and  circumstances  surrounding  its 
use.  “To  have  charge  of”  does  not  necessarily 
imply  more  than  to  care  for  or  to  have  the  care 
of.’  Thus,  while  the  actual  exercise  of  supervision 
and  control  over  the  work  and  the  persons  doing 
it,  or  the  retention  of  the  right  to  so  supervise  and 
control,  may  be  factors  bearing  on  the  ultimate 
factual  question  of  whether  an  owner  is  ‘in 
charge,’  they  are  not  necessary  or  conclusive 
factors,  nor  is  either  made  a  sine  qua  non  for 
liability  under  the  statute.  Rather,  consistent  with 
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its  beneficent  purpose  of  preventing  injury  to 
persons  employed  in  the  extra-hazardous  occupa¬ 
tion  of  structural  work,  the  thrust  of  the  statute 
is  not  confined  to  those  who  perform,  or  super¬ 
vise,  or  control,  or  who  retain  the  right  to 
supervise  and  control,  the  actual  work  from 
which  the  injury  arises,  but,  to  insure  maximum 
protection,  is  made  to  extend  to  owners  and 
others  who  have  charge  of  the  erection  or 

alteration  of  any  building  or  structure. 

*  *  * 

The  term  ‘having  charge  of’  is  one  of  common 
usage  and  understanding,  and  it  is  our  opinion 
that  further  attempt  at  definition  can  only  lead  to 
confusion  and  error.”  33  Ill.  2d  316,  321-23. 

In  Miller  v.  DeWitt  (1967),  37  Ill.  2d  273,  the  key 
aspect  of  control  of  the  supervising  architects  was  the  right 
to  stop  the  work  if  it  was  being  done  in  a  dangerous  or 
unsafe  manner.  This  sufficed  to  make  a  factual  issue 
whether  they  were  persons  having  “charge  of”  the  work 
within  the  meaning  of  the  statute. 

Other  cases  consistent  with  Larson  are  Mclnerney  v. 
Hasbrook  Construction  Co.  (1975),  62  Ill.  2d  93,  101; 
McNellis  v.  Combustion  Engineering,  Inc.  (1974),  58  Ill. 
2d  146,  151-52;  Buehler  v.  Toynan  Construction  Co. 
(1972),  52  Ill.  2d  214,  217 ;  Huckabee  v.  Bell  &  Howell, 
Inc.  (1970),  47  Ill.  2d  153,  157-58;  Kobus  v.  Form  fit  Co. 
(1966),  35  Ill.  2d  533,  537-38. 

Appellate  court  authorities  following  Larson,  to  name 
a  few,  are:  Getz  v.  Del  E.  Webb  Corp.  (1976),  38  Ill.  App. 
3d  880;  Turner  v.  Commonwealth  Edison  Co.  (1976),  35 
Ill.  App.  3d  331;  Fandrich  v.  Allstate  Insurance  Co. 
(1974),  25  Ill.  App.  3d  301;  Scrimager  v.  Cabot  Corp. 
(1974),  23  Ill.  App.  3d  193;  Long  v.  Duggan-Karasik 
Construction  Co.  (1974),  23  Ill.  App.  3d  812 \  Rooney  v. 
Morton  Salt  Building,  Inc.  (1974),  19  Ill.  App.  3d  962; 
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Daniels  v.  Weiss  (1974),  17  Ill.  App.  3d  294;  Able  v.  Pure 
Oil  Co.  (1972),  8  Ill.  App.  3d  558;  Isabelli  v.  Cowles 
Chemical  Co.  (1972),  7  Ill.  App.  3d  888;  Jacobson  v.  190 
North  State  Street ,  Inc.  (1971),  2  Ill.  App.  3d  25 6  \  Scully 
v.  Otis  Elevator  Co.  (1971),  2  Ill.  App.  3d  185 ;  Bruen  v. 
Burton  Auto  Spring  Corp.  (1970),  130  Ill.  App.  2d  477; 
Wrobel  v.  Trapani  (1970),  129  Ill.  App.  2d  30 Kaspar  v. 
Clinton-] ackson  Corp.  (1969),  118  Ill.  App.  2d  364 \  Jones 
v.  S.  S.  &E.  Corp.  (1969),  112  Ill.  App.  2d  79 \Pantaleo  v. 
Gamm  (1969),  106  Ill.  App.  2d  116;  Etheridge  v.  Cooley 
(1968),  101  El.  App.  2d  348;  Spiezio  v.  Commonwealth 
Edison  Co.  (1968),  91  Ill.  App.  2d  392;  Moroni  v.  Gulf ’ 
Mobile  &  Ohio  R.R.  Co.  (1967),  86  Ill.  App.  2d  426; 
Dinschel  v.  United  States  Gypsum  Co.  (1967),  83  Ill.  App. 
2d  466;  Sola  v.  City  of  Chicago  (1967),  82  Ill.  App.  2d 
266;  Palier  v.  Dreis  &  Krump  Manufacturing  Co.  (1967), 
81  Ill.  App.  2d  1;  Crotty  v.  High-Low  Foods,  Inc.  (1966), 
78  HI.  App.  2d  237;  Vykruta  v.  Thomas  Hoist  Co.  (1966), 
75  Ill.  App.  2d  291;  Carlson  v.  Metropolitan  Sanitary 
District  (1965),  64  El.  App.  2d  331. 

The  Seventh  Circuit  has  relied  upon  the  teachings  of 
Larson  and  its  progeny.  As  illustrative,  see  Schroeder  v.  C. 
F.  Braun  &  Co.  (7th  Cir.  1974),  502  F.2d  235,  241;  Bail  v. 
Cunningham  Brothers,  Inc.  (7th  Cir.  1971),  452  F.2d  182, 
183. 

As  noted,  McGovern  v.  Standish  (1976),  65  El.  2d  54, 
is  contrary  to  the  principle  that  more  than  one  person  may 
have  “charge  of”  the  work.  This  principle  is  announced  in 
the  Elinois  Pattern  Jury  Instructions  thus: 

“Under  the  statute  I  have  just  read  to  you,  it  is 
possible  for  more  than  one  person  to  ‘have  charge  of’  the 
work.  One  or  more  persons  can  have  charge  of  the  overall 
work,  and  other  persons  can  have  charge  of  the  phase  of 
the  work  in  connection  with  which  an  injury  occurs.  In 
that  event,  all  of  them  would  ‘have  charge  of’  the  work 
within  the  meaning  of  the  statute. 

Who  had  charge  of  the  work  under  the  particular 
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facts  of  this  case  is  for  you  to  decide.”  (IPI  Civil  No. 

180.02  (2d  ed.  1971).) 

In  support  of  this  instruction  are  Miller  v.  DeWitt  (1967), 
37  Ill.  2d  273,  291;  Li  Petri  v.  Turner  Construction  Co. 
(1967),  36  Ill.  2d  597;  Larson  v.  Commonwealth  Edison 
Co.  (1965),  33  Ill.  2d  316;  Dinschel  v.  United  States 
Gypsum  Co.  (1967),  83  Ill.  App.  2d  466,  476; Rovekamp 
v.  Central  Construction  Co.  (1964),  45  Ill.  App.  2d  441, 
449;  Yankey  v.  Oscar  Bohlin  &  Son ,  Inc.  (1962),  37  Ill. 
App.  2d  457,  468. 

Under  the  terms  of  McGovern,  the  person  having 
charge  of  the  overall  work  would  not  be  a  party  having 
“charge  of”  the  work.  The  only  person  in  “charge  of”  the 
work  would  be  he  who  was  “in  charge  of  the  particular 
operations  which  involved  the  violation  from  which  the 
alleged  injury  arose.”  McGovern  v.  Standish  (1976),  65  Ill. 
2d  54,  67. 

The  effect  of  the  interpretation  of  the  statute 
accorded  by  McGovern  could  be  to  defeat  the  objectives  of 
the  Act.  A  casual  reading  of  the  Structural  Work  Act  cases 
reveals  that  in  multiple  instances  the  injured  is  an 
employee  of  a  subcontractor  whose  action  is  most  fre¬ 
quently  against  the  general  contractor,  or  the  owner,  and 
sometimes  against  the  architect.  While  the  general  con¬ 
tractor,  owner  or  architect  may  be  in  control  of  the  overall 
job  and  responsible  for  a  violation  of  the  Act,  he  does  not, 
as  a  rule,  supervise  the  particular  operation  from  which  the 
injury  arose.  The  subcontractor  hires  and  fires  his  em¬ 
ployees,  directs  the  methods  in  which  they  do  their  work, 
and  performs  those  innumerable  functions  common  to 
employer  and  employee.  Realistically  speaking,  the  general 
contractor,  owner  or  architect  who  had  charge  of  the 
overall  work  could  defend  a  violation  of  the  Act  by  urging 
that  he  was  not  “in  charge  of  the  particular  operation 
which  involved  the  violation  from  which  the  alleged  injury 
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arose.”  (. McGovern  v.  Standish  (1976),  65  Ill.  2d  54,  67.) 
This  could  emasculate  the  Act,  since  the  employee  has  no 
right  of  action  under  the  Structural  Work  Act  against  his 
employer  if  the  Workmen’s  Compensation  Act  applies. 
(See  Gannon  v.  Chicago ,  Milwaukee ,  St.  Paul  &  Pacific  Ry. 
Co.  (1961),  22  Ill.  2d  305,  318.)  Yet,  by  circumscribing 
the  meaning  of  the  words  “in  charge  of,”  those  violating 
the  Act  would  be  insulated  from  exposure  to  the  statute, 
and,  correspondingly,  those  for  whom  the  Act  was  passed 
would  be  deprived  of  its  benefits. 


(No.  49046.— Judgment  affirmed.) 

LINDA  FAY  REGENOLD,  Appellant,  v.  THE  BABY 

FOLD,  INC.,  et  al.,  Appellees. 

Opinion  filed  Sept.  20,  1977.— Rehearing  denied  Nov.  23,  1977. 

1.  ADOPTION— the  formal  statutory  requirements  respecting 
execution  of  a  surrender  for  adoption  are  intended  to  add  stability 
and  certainty  to  adoption  proceedings.  The  purpose  of  the  formal 
statutory  requirements  in  the  execution  of  a  surrender  for  adoption 
under  the  Adoption  Act  (Ill.  Rev.  Stat.  1975,  ch.  4,  par.  9.1—1  et 
seq.)  is  to  add  stability  and  certainty  to  adoption  proceedings. 
(P.  432.) 

2.  ADOPTION— the  formal  requirements  for  execution  of  a 
surrender  for  adoption  are  to  insure  that  the  surrender  is  the  free 
and  voluntary  act  of  the  mother.  The  formal  requirements  in  the 
execution  of  a  surrender  for  adoption  have  been  tailored  to  insure 
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that  the  surrender  is  the  free  and  voluntary  act  of  the  mother  and 
that  she  fully  understands  the  importance  of  it  and  the  consequences 
of  executing  it.  (P.  432.) 

3.  ADOPTION—  so und  policy  requires  that  a  surrender  for 
adoption  satisfying  formal  statutory  requirements  not  be  easily 
repudiated.  Sound  policy  requires  that  a  person  should  not  be 
permitted  to  easily  repudiate  a  surrender  for  adoption  that  complies 
with  the  formal  requirements  of  the  Adoption  Act  (Ill.  Rev.  Stat. 
1975,  ch.  4,  par.  9.1  —  1  et  seq.).  (P.  432.) 

4.  ADOPTION—  a  consent  or  surrender  for  adoption  executed 
in  accordance  with  the  Adoption  Act  should  not  be  invalidated 
unless  there  is  clear  and  convincing  evidence  that  its  execution  was 
procured  by  fraud  or  duress.  To  preserve  the  legislative  policy  of 
adding  certainty  to  adoption  proceedings,  a  court  should  not  set 
aside  a  consent  or  surrender  for  adoption  executed  in  accordance 
with  the  Adoption  Act  (Ill.  Rev.  Stat.  1975,  ch.  4,  par.  9.1—1  et 
seq.)  unless  the  one  seeking  to  invalidate  the  document  proves  by 
clear  and  convincing  evidence  that  its  execution  was  procured  by 
fraud  or  duress.  (P.  432.) 

5.  DURESS—  duress  defined.  Duress  has  been  defined  as  a 
condition  that  exists  where  one  is  induced  by  the  wrongful  act  of 
another  to  make  a  contract  or  perform  or  forgo  an  act  under 
circumstances  that  will  deprive  him  of  the  exercise  of  his  free  will; 
there  must  be  such  compulsion  affecting  the  mind  as  shows  that  the 
execution  of  the  contract  or  other  instrument  was  not  the  voluntary 
act  of  the  maker;  and  such  compulsion  must  be  present  and  operate 
at  the  time  the  instrument  was  executed.  (Pp-  432-33.) 

6.  DURESS— the  burden  of  proving  duress  is  on  the  person 
asserting  it.  The  burden  of  proving  duress  is  on  the  person  asserting 
it.  (P.  433.) 

7.  DURESS— mere  annoyance  or  vexation  will  not  constitute 
duress.  Mere  annoyance  or  vexation  will  not  constitute  duress,  for 
there  must  be  such  compulsion  affecting  the  mind  as  shows  that  the 
execution  of  the  contract  or  other  instrument  is  not  the  voluntary 
act  of  the  maker.  (P.  433.) 

8.  DURESS— mere  advice ,  argument  or  persuasion  do  not 
constitute  duress  or  undue  influence  if  the  individual  acts  freely. 
Mere  advice,  argument  or  persuasion  do  not  constitute  duress  or 
undue  influence  if  the  individual  acted  freely  when  he  executed  the 
questioned  documents,  though  the  same  would  not  have  been 
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executed  except  for  the  advice,  argument  or  persuasion.  (P.  433.) 

9.  DURESS— acts,  to  be  avoided,  must  have  been  induced  by  a 
wrongful  act  or  wrongful  threats.  In  order  for  duress  to  be 
successfully  asserted  as  a  defense  on  a  contract  or  other  document, 
the  acts  to  be  avoided  must  have  been  induced  by  a  wrongful  act  or 
wrongful  threats.  (P.  433.) 

10.  ADOPTION—  unsettling  influences  or  pressures  to  which  a 
mother  was  subjected  when  she  executed  a  surrender  for  adoption 
do  not  constitute  duress  absent  a  threat  of  a  wrongful  act.  Duress 
that  would  void  the  execution  of  a  surrender  for  adoption  does  not 
exist  where  the  mother  executing  the  surrender  was  subject  to  many 
unsettling  influences,  but  none  of  them  constituted  a  threat  of  a 
wrongful  act,  as  where  she  was  subject  to  stress  from  an  unhappy 
marriage,  a  divorce,  quarreling  between  her  mother  and  father  with 
whom  she  lived,  conflict  between  her  3-year-old  brother  and  her  son 
that  she  placed  for  adoption,  pressures  of  her  work,  financial 
problems,  and  poor  health.  (P.  434.) 

11.  ADOPTION— no  wrongful  threat  that  would  void  a  surren¬ 
der  for  adoption  is  involved  where  the  party  executing  the  surrender 
is  of  legal  age  and  employed  but  is  threatened  by  her  parents  with 
having  to  move  out  of  their  house.  No  wrongful  threat  or  act  that 
involves  duress  that  would  invalidate  the  execution  of  a  surrender 
for  adoption  is  involved  in  a  situation  where  the  mother  executing 
the  surrender  is  of  legal  age  and  employed  but  has  been  threatened 
by  her  mother  with  having  to  move  out  of  her  parents’  home  as  a 
consequence  of  a  potentially  impending  divorce  of  her  parents  and 
sale  of  their  house,  for  the  parents  are  under  no  obligation  to 
support  the  daughter.  (P.  434.) 

12.  FRAUD— fraud  implies  a  wrongful  intent  and  an  act 
calculated  to  deceive.  Fraud  includes  anything  calculated  to  deceive, 
whether  it  be  a  single  act  or  combination  of  circumstances,  whether 
the  suppression  of  truth  or  suppression  of  what  is  false,  whether  it 
be  by  direct  falsehood  or  by  innuendo,  by  speech  or  by  silence,  by 
word  of  mouth  or  by  look  or  gesture,  and  the  concept  of  fraud 
implies  a  wrongful  intent— an  act  calculated  to  deceive.  (P.  435.) 

13.  FRAUD— misrepresentation  constituting  fraud  defined.  A 
misrepresentation,  in  order  to  constitute  a  fraud,  must  consist  of  a 
statement  of  material  fact,  false  and  known  to  be  so  by  the  party 
making  it,  made  to  induce  the  other  party  to  act,  and,  in  acting,  the 
other  party  must  rely  on  the  truth  of  the  statement.  (Pp.  435-36.) 
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14.  ADOPTION— an  adoption  agency's  acceptance  of  a  surren¬ 
der  for  adoption  from  a  person  facing  assorted  mental  pressures  does 
not  involve  fraud  that  would  void  the  surrender.  Since  fraud  involves 
a  wrongful  intent  or  something  calculated  to  deceive,  there  is  no 
fraud  involved  in  a  situation  where  a  mother  executed  a  surrender 
for  adoption  while  facing  assorted  mental  pressures  and  impaired 
health  and  with  an  adoption  agency  that,  the  trial  court  found,  acted 
with  “unseemly  haste”  in  taking  the  surrender  and  failed  to  make 
meaningful  attempts  to  solve  the  natural  mother’s  problems. 
(Pp.  435-36.) 

15.  ADOPTION—  the  legal  status  of  adoption  is  dependent  on 
statutory  authority.  Adoption  proceedings  were  unknown  to  the 
common  law  and  are  solely  the  creation  of  statutory  enactment,  and 
the  legal  status  of.  adoption  does  not  exist  independently  of 
statutory  authority,  so  it  is  incumbent  upon  the  legislature  to 
prescribe  the  conditions  and  procedures  that  must  be  followed  in 
creating  the  relationship  of  parent  and  child  between  persons  not  so 
related  by  nature.  (Pp.  436-37.) 

16.  JUVENILES— the  legislature  is  authorized  to  protect  child¬ 
ren  within  its  jurisdiction.  It  is  recognized  that  the  State,  as  parens 
patriae,  is  authorized  to  legislate  for  the  protection  of  the  children 
within  its  jurisdiction.  (P.  437.) 

17.  PARENT  AND  CHILD— the  right  of  a  parent  to  custody  of 
a  child  is  a  right  protected  by  the  fourteenth  amendment.  The  right 
of  a  parent  to  the  custody  of  a  child  has  been  recognized  as  a  right 
encompassed  within  the  protection  of  the  fourteenth  amendment 
that  may  not  be  interfered  with,  under  the  guise  of  protecting  the 
public  interest,  by  legislative  action  which  is  arbitrary  or  without 
reasonable  relation  to  some  purpose  within  the  competency  of  the 
State  to  effect.  (P.  438.) 

18.  ADOPTION—  the  legislature  has  determined  that  a  surren¬ 
der  for  adoption  should  only  be  revocable  if  “it  shall  have  been 
obtained  by  fraud  or  duress  on  the  part  of  the  person  before  whom 
such  ***  surrender  ***  is  acknowledged  ***  or  on  the  part  of  the 
adopting  parents.  ”  The  legislature,  in  an  expression  of  sound  public 
policy,  and  in  order  to  add  stability  to  adoption  proceedings  and  to 
further  the  welfare  of  the  children  involved,  has  determined  that  a 
surrender  for  adoption  should  only  be  revocable  if  “it  shall  have 
been  obtained  by  fraud  or  duress  on  the  part  of  the  person  before 
whom  such  ***  surrender  ***  is  acknowledged  ***  or  on  the  part 
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of  the  adopting  parents  or  their  agents”  (Ill.  Rev.  Stat.  1975,  ch.  4, 
par.  9.1  —  11),  and  the  judiciary  should  not  attempt  to  alter  or 
abrogate  this  clearly  expressed  legislative  determination,  at  least  in 
cases  that  do  not  involve  extreme  situations  wherein  duress  from 
others  than  those  named  in  the  statute  is  of  such  a  character  that  a 
court’s  equity  authority  should  be  invoked  to  protect  the  interests 
of  all  parties.  (P.  440.) 

UNDERWOOD,  J.,  took  no  part. 

CLARK  and  MORAN,  JJ.,  dissenting. 

Appellate  citation:  42  Ill.  App.  3d  39. 

Appeal  from  the  Appellate  Court  for  the  Fourth 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  McLean  County,  the  Hon.  James  A.  Knecht, 
Judge,  presiding. 

Craig  H.  Greenwood,  of  Bloomington,  for  appellant. 

DePew,  Grimes  Sc  Chesley  (George  L.  Chesley  and 
James  R.  DePew,  of  counsel),  of  Bloomington,  for  appellee 
The  Baby  Fold,  Inc. 

Yoder,  Yoder,  Luedtke  Sc  Hartweg,  of  Bloomington, 
for  appellees  Richard  Riley  and  Priscilla  Riley. 

Thomas  A.  Echols,  of  Bloomington,  guardian  ad  litem. 

MR.  JUSTICE  RYAN  delivered  the  opinion  of  the 
court: 

Linda  Fay  Regenold  filed  a  petition  for  a  writ  of 
habeas  corpus  in  the  circuit  court  of  McLean  County 
alleging  that  she  was  being  unlawfully  deprived  of  the 
custody  of  her  infant  son  by  the  Baby  Fold,  Inc.  Linda 
had  executed  a  surrender  document  on  October  22,  1975, 
pursuant  to  section  10  of  the  Adoption  Act  (Ill.  Rev.  Stat. 
1975,  ch.  4,  par.  9.1—10)  and  had  physically  surrendered 
the  child  to  the  Baby  Fold.  She  contends  that  the 
surrender  is  not  valid  because  it  was  executed  as  the  result 


424 


Regenold  v.  Baby  Fold,  Inc. 


68  Ill.  2d  419 


of  fraud  and  duress.  The  circuit  court  held  the  consent 
invalid  and  ordered  the  return  of  the  infant.  The  appellate 
court  reversed  with  one  justice  dissenting.  (42  Ill.  App.  3d 
39.)  We  granted  Linda’s  petition  for  leave  to  appeal. 

It  is  Linda’s  position  that  the  totality  of  the  circum¬ 
stances  Surrounding  the  execution  of  the  surrender  docu¬ 
ment  was  such  that  she  was  placed  under  so  much  stress 
that  the  execution  of  the  document  was  not  her  free  and 
voluntary  act.  She  also  contends  that  the  Baby  Fold 
participated  in  the  fraud  and  duress,  as  will  later  be 
discussed.  The  Baby  Fold  contends  that  pursuant  to  the 
statute  (Ill.  Rev.  Stat.  1975,  ch.  4,  par.  9.1—11)  the 
surrender  document  was  irrevocable  unless  it  was  obtained 
by  fraud  or  duress  on  the  part  of  the  Baby  Fold;  that  the 
conduct  of  the  Baby  Fold  did  not  amount  to  fraud  or 
duress;  that  under  the  present  statute  the  totality  of  the 
circumstances  is  not  relevant,  and  even  if  relevant  the  total 
picture  is  not  one  of  fraud  or  duress  as  heretofore 
recognized  by  the  courts  of  this  State. 

Linda  graduated  from  Bloomington  High  School  in 
the  spring  of  1974.  She  applied  for  and  was  granted 
admission  to  Illinois  State  University  in  Normal.  She  did 
not  enter  the  university,  however,  because  in  August  1974 
she  gave  birth  to  the  child  who  is  the  subject  of  this 
litigation.  She  had  been  pregnant  several  months  before 
her  marriage  to  the  child’s  father  on  April  4,  1974.  During 
this  marriage  she  and  her  husband  (and  their  son  after  his 
birth)  continued  to  live  with  her  mother  and  father  and 
her  two  brothers.  One  brother  was  18  years  old  and  the 
other  one  was  3  years  old.  The  3-year-old  was  retarded  as  a 
result  of  an  illness.  Her  husband  would  not  work  and,  in 
June  1975,  he  left  the  home.  She  procured  a  divorce  in 
September  1975. 

Linda  apparently  secured  employment  before  her 
husband  left  the  home  and  continued  to  work  thereafter. 
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Her  earnings,  however,  were  insubstantial.  From  these  she 
had  to  pay  $100  per  month  for  a  baby-sitter  while  she 
worked,  and  she  also  had  to  pay  her  mother  rent.  She  was 
indebted  to  a  doctor  for  the  delivery  of  her  son.  She  was 
also  indebted  for  a  hospital  bill  and  owed  an  attorney  for 
legal  services  related  to  her  divorce.  In  addition  she  had  a 
car  loan  and  premiums  to  pay  on  her  automobile  insur¬ 
ance.  She  stated  she  had  sought  financial  aid  through 
different  public  agencies  to  no  avail. 

In  September  and  October  of  1975,  she  was  under  a 
doctor’s  care  and  was  taking  medication  for  an  infection. 
The  doctor  told  her  if  the  medication  did  not  remedy  the 
ailment  surgery  would  be  required.  The  record  does  not 
reflect  that  surgery  was  ever  performed.  During  this  time 
her  mother  and  father  were  having  marital  difficulties  and 
were  constantly  arguing.  Her  mother  told  Linda  that  she 
was  going  to  divorce  Linda’s  father  and  sell  the  house,  in 
which  event  Linda  would  have  to  move  out  and  get  a  place 
of  her  own.  Also,  her  mother  was  constantly  reminding  her 
that  she  was  not  paying  enough  rent.  Her  3-year-old 
brother  was  partially  crippled  and,  according  to  Linda,  a 
little  slow  and  “[h]e  doesn’t  catch  onto  things  very  fast.” 
Her  brother  was  jealous  of  her  son  and  would  throw  toys 
at  him  and  try  to  knock  him  down.  Linda  also  testified 
that  during  this  period  of  time  she  was  under  considerable 
stress  at  her  place  of  employment  and  was  required  to  do 
the  work  load  of  about  three  people. 

On  October  20,  1975,  Linda  phoned  the  Baby  Fold. 
According  to  Linda  she  told  the  person  to  whom  she 
talked  on  the  phone  that  she  wanted  someone  to  talk  to. 
She  was  told  she  could  come  in  that  evening.  When  she 
arrived  at  the  Baby  Fold  she  talked  to  Martha  Price,  a 
social  worker.  They  discussed  Linda’s  situation  for  about 
an  hour  and  a  half,  during  which  time  Linda  related  all  of 
her  problems.  According  to  Linda,  the  social  worker  then 
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stated  that  adoption  could  be  a  solution  because  it  would 
relieve  Linda  of  some  of  the  financial  obligations.  Linda 
stated  that  this  was  the  first  time  adoption  had  been 
mentioned.  She  also  stated  that  the  social  worker  did  not 
mention  any  alternate  solutions  to  her  problems  other 
than  adoption,  such  as  temporary  foster  care  for  the  child 
or  other  sources  of  financial  aid. 

The  testimony  of  the  members  of  the  Baby  Fold  staff 
concerning  this  first  meeting  differs  somewhat  from  that 
given  by  Linda.  Margaret  Cunningham,  the  director  of 
social  services  at  the  Baby  Fold,  testified  that  on  October 
20,  1975,  at  about  5  p.m.,  she  received  a  phone  call  from 
Linda,  who  said  she  was  interested  in  talking  to  someone 
about  placing  her  child  for  adoption.  The  director  invited 
her  to  come  in  that  evening,  which  she  did.  When  she 
arrived  she  was  referred  to  Martha  Price,  the  social  worker, 
for  the  interview,  during  which  time  the  social  worker 
took  notes  which  were  subsequently  expanded  and  have 
been  introduced  into  evidence.  Marcia  Comeford,  a  stu¬ 
dent  who  was  doing  field  work  with  the  Baby  Fold,  was 
also  present  during  the  interview.  Both  of  these  staff 
members  testified,  and  the  expanded  notes  of  the  inter¬ 
view  support  this  testimony,  that  following  a  discussion  of 
Linda’s  problems  Mrs.  Price  asked,  in  effect,  if  that  was  the 
reason  she  had  been  thinking  about  placing  her  child  for 
adoption,  and  that  Linda  had  stated  it  was.  They  also 
testified  that  there  was  a  discussion  concerning  other 
sources  of  financial  assistance.  Linda  had  explored  these 
alternatives,  such  as  family  help,  financial  assistance  from 
her  ex-husband,  public  aid,  and  assistance  from  the 
township.  No  financial  aid  was  available  from  these 
sources.  These  witnesses  also  testified  that  Linda  had 
stated  that  she  did  not  want  her  son  placed  in  a  foster 
home.  Mrs.  Price  testified  that  they  also  discussed  some 
help  for  the  3-year-old  brother  through  the  local  school 
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district,  which  might  help  remove  the  conflict  that  existed 
between  the  two  infants.  Several  times  during  the  inter¬ 
view  they  stated  that  Linda  was  asked  if  she  still 
considered  adoption  as  a  solution  and  she  affirmed  that 
she  did.  Mrs.  Price  also  testified  that  Linda  said  she  felt 
that  she,  as  a  single  parent,  could  not  provide  for  her  son 
what  two  parents  could  provide  for  a  child.  The  witnesses 
stated  that  the  adoption  process  was  explained  to  her  and 
that  she  was  informed  that  if  she  executed  a  surrender  it 
would  be  final  and  irrevocable.  She  was  then  asked  to  fill 
out  a  social  history  form,  after  which  she  was  asked  when 
she  would  like  to  bring  her  son  and  execute  the  surrender 
form.  She  stated  that  she  would  need  a  day  or  two  to  get 
his  clothes  together,  and  it  was  agreed  that  she  would 
return  with  her  son  on  October  22,  two  days  later.  She 
stated  that  she  would  like  her  son  to  have  his  bed  because 
it  might  help  him  to  adjust  in  a  new  environment.  She 
asked  Mrs.  Price  if  she  would  have  someone  come  and  get 
the  bed. 

The  next  day,  October  21,  Mrs.  Price  called  Linda  and 
told  her  that  someone  from  the  Baby  Fold  could  come  and 
get  the  bed  if  she  still  desired  to  surrender  her  son.  Linda 
suggested  that  the  bed  be  picked  up  the  following 
afternoon,  October  22,  and  stated  that  she  would  bring  her 
son  to  the  Baby  Fold  the  same  evening. 

Linda  and  her  son  arrived  at  the  Baby  Fold  about  6 
p.m.  on  October  22.  Mrs.  Price  asked  her  how  she  felt 
about  her  decision  to  place  her  son  for  adoption,  and  she 
indicated  that  she  wanted  to  continue  with  the  plan. 
Marsha  Ideus,  another  social  worker  at  the  Baby  Fold,  was 
asked  to  join  in  the  interview.  She  described  to  Linda  the 
family  with  which  the  Baby  Fold  had  decided  to  place  the 
infant.  Linda  stated  that  this  made  her  feel  better.  Mrs. 
Price  then  filled  in  the  surrender  document,  gave  a  copy  of 
it  to  Linda,  and  read  it  to  her  and  asked  her  if  that  is  what 
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she  wanted  to  do.  Linda  stated  that  it  was,  that  it  was  her 
free  and  voluntary  act,  and  that  she  understood  that  after 
signing  the  document  she  could  not  change  her  mind.  She 
then  signed  the  surrender  document  in  the  presence  of 
Mrs.  Price,  who  later  signed  the  certificate  of  acknowl¬ 
edgment  as  prescribed  by  statute  (Ill.  Rev.  Stat.  1975,  ch. 
4,  par.  9.1  —  10).  Mrs.  Price  then  helped  Linda  bring  in  a 
box  of  the  child’s  clothes  from  Linda’s  car.  Linda  then 
gave  Mrs.  Price  the  infant’s  birth  certificate  and  a  baby 
picture  which  she  said  she  wanted  the  family  and  her  son 
to  have.  She  stated  she  had  forgotten  to  bring  his 
immunization  record,  which  she  would  bring  later  because 
it  showed  the  shots  that  her  son  needed.  Mrs.  Price  asked 
her  to  bring  a  copy  of  her  divorce  decree  when  she  came. 

She  returned  two  days  later,  October  24,  with  her 
divorce  decree  and  the  immunization  record.  She  and  Mrs. 
Price  discussed  the  placement  of  her  son  and  also  discussed 
her  future  plans,  which  included  further  education,  better 
employment,  and  moving  from  her  parents’  home,  which 
she  was  in  the  process  of  doing. 

Linda  testified  that  she  felt  that  after  the  first  visit  to 
the  Baby  Fold  on  October  20,  when  she  filled  out  the 
social  history  form,  she  had  to  go  through  with  the  placing 
of  her  child  for  adoption  even  though  she  did  not  sign  the 
surrender  document  until  two  days  later  on  October  22. 
Her  18-year-old  brother  testified  that,  before  Linda  went 
to  the  Baby  Fold  on  October  22,  he  asked  her  why  she  was 
giving  up  her  son  and  that  Linda  stated  that  she  couldn’t 
back  out  now. 

About  four  days  after  Linda  surrendered  her  child,  she 
went  to  the  home  of  Mr.  and  Mrs.  Ernest  Adams,  from 
whom  she  often  sought  parental  guidance.  She  was  crying 
and  stated  that  she  wanted  to  get  her  baby  back.  Mr.  and 
Mrs.  Adams  undertook  to  secure  an  attorney  to  represent 
her.  Linda  testified  that  she  always  conferred  with  Mr.  and 
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Mrs.  Adams  on  all  major  decisions;  however,  she  had  not 
consulted  them  about  placing  her  child  for  adoption. 

Dr.  Arthur  Traugott,  a  psychiatrist,  testified  on  behalf 
of  Linda.  He  stated  hypothetically  that  a  young  woman 
faced  with  Linda’s  problems  was  subject  to  pressures 
which  would  impair  rational  judgment.  Inasmuch  as  she 
did  not  consult  with  Mr.  and  Mrs.  Adams  about  placing  her 
child  for  adoption,  as  she  had  done  in  all  of  her  other 
major  decisions,  she  was  not  following  her  normal 
decision-making  process  and  he  did  not  think  that  her 
decision  to  surrender  her  child  was  free  and  voluntary.  He 
felt  that  she  was  acting  under  compulsion  and  made  an 
impulsive  decision  to  rid  herself  of  some  of  her  burdens. 
He  stated  that  the  fact  that  the  Baby  Fold  did  not  inform 
Linda  of  the  various  alternatives  to  adoption  deprived  her 
of  an  opportunity  to  make  a  rational  decision. 

The  basic  factual  dispute  is  whether  Linda  was  seeking 
help  and  advice  concerning  the  care  of  her  son  when  she 
made  her  initial  visit  to  the  Baby  Fold  on  October  20, 
1975,  or  whether  she  made  the  initial  contact  with  the 
idea  of  placing  her  son  for  adoption.  There  is  no  serious 
conflict  in  the  evidence  concerning  the  other  factual 
matters. 

The  trial  court,  in  determining  that  the  execution  of 
the  surrender  was  the  product  of  duress,  applied  the 
totality  of  the  circumstances  test  and  found  that  the  Baby 
Fold,  by  failing  to  make  meaningful  attempts  to  solve 
Linda’s  problems,  by  acting  with  “unseemly  haste”  in 
taking  the  surrender,  and  by  accepting  the  surrender  from 
someone  subject  to  the  assorted  pressures  facing  Linda, 
became  a  subtle  active  participant  in  the  chain  of  events 
which  denied  Linda  the  exercise  of  her  free  will  and 
deprived  her  of  her  infant  son. 

Prior  to  1953  it  was  generally  held  by  the  courts  of 
this  State  that  the  right  of  a  natural  parent  to  withdraw  a 
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consent  to  adoption  before  the  entry  of  an  adoption 
decree  rested  in  the  sound  discretion  of  the  court.  (See  1 
Ill.  L.  &  Prac.  Adoption  sec.  21  (1953).)  In  1953,  the 
General  Assembly  added  section  3—7  to  the  Adoption  Act 
of  1945  as  it  then  existed  (Ill.  Rev.  Stat.  1953,  ch.  4,  par. 
3—7),  which,  as  we  stated  in  In  re  Simaner,  15  Ill.  2d  568, 
577,  provided: 

“A  consent  to  adoption  executed  and  witnessed  or 
acknowledged  in  accordance  with  the  provisions  of 
Section  3—6  of  this  Act  shall  be  irrevocable  unless  it  shall 
have  been  obtained  by  fraud  or  duress  and  a  court  of 
competent  jurisdiction  shall  so  find.” 

In  Simaner ,  it  was  contended  that  the  right  to  determine 
whether  a  consent  could  be  withdrawn  was  a  judicial 
function  and  that  the  irrevocable  provision  of  the  statute 
was  invalid.  This  court  held  that  “adoption  is  a  question 
for  the  State,  in  the  discharge  of  its  duty  as  parens  patriae , 
to  regulate  through  its  legislature  as  to  it  seems  wise,  hence 
judicial  proceedings  are  not  essential  ***.”  (15  Ill.  2d  568, 
579.)  The  salutory  effect  of  the  stabilizing  influence  of  the 
amendment  upon  adoption  proceedings  was  recognized 
both  by  this  court  in  People  ex  rel.  Drury  v.  Catholic 
Home  Bureau ,  34  Ill.  2d  84,  and  by  the  appellate  court  in 
In  re  W/ojtkowiak,  14  Ill.  App.  2d  344,  and  was  viewed  as 
an  expression  of  sound  public  policy  by  the  legislature. 

In  applying  the  irrevocable  consent  provision  of  the 
1953  statute,  the  courts  of  this  State  adopted  a  totality  of 
the  circumstances  test  in  determining  whether  in  fact  the 
consent  was  executed  as  a  result  of  fraud  or  duress.  (See 
People  ex  rel.  Drury  v.  Catholic  Home  Bureau;  In  re 
Huebert,  132  Ill.  App.  2d  793; People  ex  rel.  Buell  v.  Bell, 
20  Ill.  App.  2d  82.)  In  1973,  the  legislature  again  amended 
the  consent  provision  of  the  Adoption  Act,  requiring  that 
the  fraud  or  duress  necessary  to  invalidate  an  otherwise 
irrevocable  consent  must  have  been  “on  the  part  of  the 
person  before  whom  such  consent,  surrender,  or  other 


Sept.  1977 


Regenold  v.  Baby  Fold,  Inc. 


431 


document  ***  is  acknowledged  pursuant  to  the  provisions 
of  Section  10  of  this  Act  or  on  the  part  of  the  adopting 
parents  or  their  agents.”  Ill.  Rev.  Stat.  1973,  ch.  4,  par. 
9.1-11. 

Before  considering  the  substantive  issues  involved  in 
this  appeal,  it  is  necessary  to  decide  the  question  of  the 
quantum  of  proof  required,  which  question  appears  never 
to  have  been  resolved  by  this  court.  It  has  been  established 
in  other  areas  of  the  law  that  fraud  must  be  proved  by 
clear  and  convincing  proof.  (In  re  Thompson ,  30  Ill.  2d 
560  (attorney  disciplinary  proceeding);  Homey  v.  Hayes , 
11  Ill.  2d  178  (suit  to  set  aside  sale  of  beneficial  interest  in 
a  land  trust);  Finney  v.  White,  389  Ill.  374  (suit  to  set 
aside  a  deed).)  Also,  in  Hotze  v.  Schlanser,  410  Ill.  265,  in 
defense  of  a  suit  for  specific  performance  of  a  contract  for 
a  sale  of  real  estate,  the  defendant  contended  that  her 
signature  was  obtained  by  coercion  and  fraud.  This  court 
held  that  the  evidence  concerning  the  affirmative  defense 
“must  be  clear  and  cogent  and  must  leave  the  mind  well 
satisfied  that  the  allegations  are  true.”  (410  Ill.  265,  269.) 
In  Bernstein  v.  Bernstein,  398  Ill.  52,  a  suit  to  set  aside 
deeds  alleging  fraud,  this  court,  after  stating  the  general 
rule  that  fraud  must  be  proved  by  clear  and  convincing 
proof,  considered  the  fact  that  the  deeds  had  been  duly 
acknowledged  as  required  by  statute.  The  court  held  that 
to  overcome  the  certificate  of  acknowledgment  to  a  deed 
“clear  and  satisfactory  proof  is  required.”  (398  Ill.  52,  54.) 
In  32A  C.J.S.  Evidence  sec.  1023,  at  664  (1964),  in 
discussing  clear  and  convincing  evidence,  the  author  states: 

“Instruments  which  have  established  legal  rights  and 

warrant  great  reliance  may  not  be  contradicted,  except  by 

this  degree  of  proof.” 

In  our  case  Linda  signed  a  document  entitled  “Final 
and  Irrevocable  Surrender  for  Purposes  of  Adoption.”  It 
recites  that  she  had  read  and  understood  the  document 
and  stated  “I  am  signing  it  as  my  free  and  voluntary  act.” 
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It  contains  a  certificate,  as  required  by  the  Act,  signed  by 
Martha  Price,  a  social  worker,  stating  that  Linda  acknowl¬ 
edged  before  her  that  she  signed  it  as  her  free  and 
voluntary  act,  and  that  Mrs.  Price  had  fully  explained  to 
her  that  by  signing  the  surrender  she  irrevocably  relin¬ 
quished  all  parental  right  to  the  child  and  that  she  stated 
that  such  was  her  intention  and  desire.  The  certificate  was 
duly  acknowledged  by  Mrs.  Price  before  a  notary  public  in 
conformance  with  the  requirements  of  the  statute.  The 
purpose  of  the  formal  statutory  requirements  in  the 
execution  of  this  document  is  to  add  stability  and 
certainty  to  adoption  proceedings.  Drastic  consequences 
and  far-reaching  changes  stem  from  the  execution  of  such 
a  document,  and  substantial  rights  are  based  thereon.  The 
legislature  has  not  only  attempted  to  add  certainty  to  the 
adoption  proceedings  resulting  from  the  execution  of  such 
a  document,  but  the  formal  requirements  in  its  execution 
have  been  tailored  to  insure  that  the  surrender  is  the  free 
and  voluntary  act  of  the  mother  and  that  she  fully 
understands  the  importance  of  it  and  the  consequences  of 
executing  it.  Sound  policy  requires  that  a  person  should 
not  be  permitted  to  easily  repudiate  this  document  which 
complies  with  the  formal  requirements  of  the  statute.  To 
preserve  the  legislative  policy  a  court  should  not  set  aside  a 
consent  or  a  surrender  executed  in  accordance  with  the 
Adoption  Act  unless  the  one  seeking  to  invalidate  the 
document  proves  by  clear  and  convincing  evidence  that  its 
execution  was  procured  by  fraud  or  duress.  In  this  case  we 
hold  that  Linda  has  not  sustained  this  burden  of  proof. 

In  People  ex  rel.  Drury  v.  Catholic  Home  Bureau,  in 
defining  “duress”  as  that  term  is  used  in  the  Adoption  Act, 
this  court  adopted  the  definition  that  had  been  applied  in 
cases  involving  conveyances  and  commercial  transactions 
and  stated: 

“  ‘Duress  has  been  universally  defined  as  a 
condition  which  exists  where  one  is  induced  by 
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the  unlawful  act  of  another  to  make  a  contract  or 
perform  or  forego  an  act  under  circumstances 
which  will  deprive  him  of  the  exercise  of  his  free 
will.  There  must  be  such  compulsion  affecting  the 
mind  as  shows  that  the  execution  of  the  contract 
or  other  instrument  was  not  the  voluntary  act  of 
the  maker.  Such  compulsion  must  be  present  and 
operate  at  the  time  the  instrument  was  executed. 

The  burden  of  proving  such  duress  is  on  the 
person  asserting  it.  [Citations.] 

‘Mere  annoyance  or  vexation  will  not  consti¬ 
tute  duress,  but  there  must  be  such  compulsion 
affecting  the  mind  as  shows  that  the  execution  of 
the  contract  or  other  instrument  is  not  the 
voluntary  act  of  the  maker.  [Citations.]  ’ 

Mere  advice,  argument  or  persuasion  does  not 
constitute  duress  or  undue  influence  if  the  indivi¬ 
dual  acts  freely  when  he  executed  the  questioned 
documents  though  the  same  would  not  have  been 
executed  except  for  the  advice,  argument  or 
persuasion.  [Citation.]  ”  (34  Ill.  2d  84,  92-93.) 

In  Restatement  of  Contracts  section  492  (1932)  duress  is 
defined  as: 

“(a)  any  wrongful  act  of  one  person  that  compels  a 
manifestation  of  apparent  assent  by  another  to  a  trans¬ 
action  without  his  volition,  or 

(b)  any  wrongful  threat  of  one  person  by  words  or 
other  conduct  that  induces  another  to  enter  into  a 
transaction  under  the  influence  of  such  fear  as  precludes 
him  from  exercising  free  will  and  judgment,  if  the  threat 
was  intended  or  should  reasonably  have  been  expected  to 
operate  as  an  inducement.” 

The  Restatement  does  not  use  the  term  “unlawful 
act”  that  this  court  used  in  Drury ,  but  instead  uses 
“wrongful”  as  the  descriptive  adjective.  This  appears  to  be 
the  meaning  generally  applied  to  “unlawful”  in  modern 
cases  involving  duress.  (See  25  Am.  Jur.  2d  Duress  and 
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Undue  Influence  sec.  3  (1966).)  Thus,  acts,  to  be  avoided, 
must  have  been  induced  by  a  wrongful  act  or  wrongful 
threats.  In  Kaplan  v.  Kaplan ,  25  Ill.  2d  181,  186,  this  court 
stated:  “Any  wrongful  threat  which  actually  puts  the 
victim  in  such  fear  as  to  act  against  his  will  constitutes 
duress  ***.”  The  court  then  held  that  a  wife’s  threat  to 
publicize  pictures  taken  of  her  husband  and  another 
woman  in  the  other  woman’s  apartment,  by  suing  for 
alienation  of  affection,  did  not  constitute  duress  in 
support  of  her  husband’s  suit  to  set  aside  a  property 
settlement.  The  court  held  that  it  was  not  duress  for  the 
wife  to  threaten  to  institute  a  suit  to  enforce  what  she 
believed  to  be  her  legal  right.  The  court  also  held  that  the 
threat  to  publicize  the  pictures  by  other  means  calculated 
to  embarrass  her  husband  also  did  not  constitute  duress.  In 
our  case  we  find  nothing  in  the  entire  record  that  would 
constitute  duress  under  the  accepted  definition.  Although 
Linda’s  personal  life  was  subject  to  many  unsettling 
influences,  such  as  her  unhappy  marriage,  her  divorce,  her 
quarreling  mother  and  father,  the  conflict  between  her 
3-year-old  brother  and  her  son,  the  pressures  of  her  work, 
her  financial  problems,  and  her  health,  none  of  these 
factors  constituted  a  threat  of  a  wrongful  act.  The  only 
conduct  resembling  a  threat  in  this  picture  consists  of  the 
arguments  between  Linda  and  her  mother,  and  the 
mother’s  statement  that  Linda  would  have  to  move  out 
because  she  and  Linda’s  father  were  going  to  get  a  divorce 
and  that  they  were  going  to  sell  the  house.  Even  if  this  can 
be  construed  to  be  a  threat,  it  was  certainly  not  wrongful. 
Linda  was  of  legal  age  and  was  employed,  and  the  parents 
were  under  no  obligation  to  support  her. 

As  to  the  Baby  Fold,  we  find  nothing  in  the 
record  that  constitutes  a  threat  of  any  kind  stemming  from 
the  conduct  of  the  members  of  its  staff,  and  there  was  no 
wrongful  act  on  its  part  within  the  meaning  of  that  term  as 
used  in  Restatement  of  Contracts  sections  492(a)  and  494. 
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The  wrongful  act  there  described  induces  assent  to  a 
supposed  transaction  different  from  that  to  which  the 
apparent  assent  is  manifested,  or  the  manifestation  of 
assent  induced  by  the  wrongful  act  is  in  effect  the  physical 
act  of  another.  Section  494,  Comment  a. 

In  defining  fraud,  this  court,  in  People  ex  rel.  Chicago 
Bar  Association  v.  Gilmore ,  345  Ill.  2d  28,  46,  stated: 
“Fraud  includes  anything  calculated  to  deceive, 
whether  it  be  a  single  act  or  combination  of 
circumstances,  whether  the  suppression  of  truth 
or  the  suggestion  of  what  is  false,  whether  it  be 
by  direct  falsehood  or  by  innuendo,  by  speech  or 
by  silence,  by  word  of  mouth  or  by  look  or 
gesture.” 

Although  the  trial  court  made  no  mention  of  fraud  in 
its  order  and  appears  to  have  based  its  decision  on  the 
presence  of  duress  in  the  totality  of  the  surrounding 
circumstances,  in  this  court  Linda  complains  that  the 
appellate  court  failed  to  consider  the  existence  of  fraud. 
She  urges  that  the  acceptance  of  the  surrender  from  a 
person  subject  to  the  assorted  pressures  that  faced  her,  the 
totality  of  the  circumstances  that  prevented  her  from 
exercising  her  free  will,  the  “acting  with  unseemly  haste  in 
taking  the  surrender,”  the  presentation  of  adoption  as  the 
only  viable  solution  to  her  problems,  and  the  failure  to 
make  a  meaningful  attempt  to  solve  her  problems,  all 
combined  to  bring  the  conduct  of  the  Baby  Fold  within 
the  Gilmore  definition  of  fraud. 

We  view  this  contention  as  a  strained  effort  to  bring 
the  facts  of  this  case  within  the  definition  of  Gilmore.  In 
In  re  Adoption  of  Hoffman,  61  Ill.  2d  569,  578,  this  court, 
after  quoting  the  definition  from  Gilmore,  added  “  ‘the 
concept  of  fraud  “implies  a  wrongful  intent— an  act 
calculated  to  deceive.”  ’  (Exline  v.  Weldon  (1974),  57  Ill. 
2d  105,  110.)  We  have  also  observed  that  ‘A  misrepresenta¬ 
tion  in  order  to  constitute  a  fraud  must  consist  of  a 
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statement  of  material  fact,  false  and  known  to  be  so  by  the 
party  making  it,  made  to  induce  the  other  party  to  act, 
and,  in  acting,  the  other  party  must  rely  on  the  truth  of 
the  statement.’  Roth  v.  Roth  (1970),  45  Ill.  2d  19,  23.” 

Not  even  Linda  suggests  that  anything  the  Baby  Fold 
staff  members  did,  or  failed  to  do,  involved  a  wrongful 
intent  or  was  calculated  to  deceive,  or  that  any  action  or 
inaction  by  the  Baby  Fold  staff  was  for  the  purpose  of 
inducing  her  to  surrender  the  child.  The  allegation  of  fraud 
is  so  patently  not  supported  by  clear  and  convincing  proof 
that  we  consider  it  unnecessary  to  further  review  the 
various  conversations  between  Linda  and  the  staff  mem¬ 
bers. 

We,  as  well  as  the  appellate  court,  have  applied  the 
totality  of  the  circumstances  test  to  this  case.  That  is,  we 
have  considered  all  of  the  facts  and  circumstances  sur¬ 
rounding  the  execution  of  the  surrender  document  to 
ascertain  if  any  fraud  or  duress  induced  its  execution.  This 
is  the  procedure  urged  by  Linda  and  is  in  keeping  with  the 
practice  followed  in  applying  the  Act  prior  to  the  1973 
amendment.  However,  we  can  only  view  the  1973  amend¬ 
ment,  which  required  that  the  fraud  or  duress  be  “on  the 
part  of  the  person  before  whom  such  consent,  surrender, 
or  other  document  ***  is  acknowledged  ***  or  on  the 
part  of  the  adopting  parents  or  their  agents”  (Ill.  Rev.  Stat. 
1973,  ch.  4,  par.  9.1—11),  as  a  repudiation  by  the 
legislature  of  the  totality  approach.  It  clearly  is  an  attempt 
on  the  part  of  the  legislature  to  add  further  stability  and 
certainty  to  adoption  proceedings.  Linda  urges  that  such  a 
limitation  unconstitutionally  deprives  a  natural  parent  of 
due  process  and  equal  protection  of  the  law,  arguing  that  it 
is  immaterial  from  what  source  the  influence  or  duress 
stems. 

We  do  not  see  that  a  violation  of  constitutional  rights 
is  involved  in  this  case.  Adoption  proceedings  were 
unknown  to  the  common  law  and  are  solely  the  creation 
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of  statutory  enactment.  (1  Ill.  L.  Sc  Prac.  Adoption  sec.  3 
(1953).)  The  legal  status  of  adoption  does  not  exist 
independently  of  statutory  authority.  It  is  therefore 
incumbent  upon  the  legislature  to  prescribe  the  conditions 
and  procedures  that  must  be  followed  in  creating  the 
relationship  of  parent  and  child  between  persons  not  so 
related  by  nature.  2  Am.  Jur.  2d  Adoption  sec.  2  (1962). 

Also,  it  is  well  recognized  that  the  State,  as  parens 
patriae ,  is  authorized  to  legislate  for  the  protection  of  the 
children  within  its  jurisdiction.  (42  Am.  Jur.  2d  Infants 
secs.  14,  15  (1969).)  This  court  long  ago  acknowledged  the 
right  and  duty  of  the  State  to  legislate  for  the  protection 
and  welfare  of  its  infants  when  it  stated,  in  County  of 
McLean  v.  Humphreys ,  104  Ill.  378,  383: 

“It  would  be  difficult  to  conceive  of  a  class  of 
persons  that  more  imperatively  demands  the 
interposition  of  the  State  in  their  behalf  than 
those  we  have  just  enumerated,  and  for  whose 
benefit  the  act  under  consideration  was  adopted, 
and  it  would  be  a  sad  commentary  on  our  State 
government,  if  it  is  true,  as  is  contended,  there  is 
no  constitutional  power  in  the  legislature  to 
provide,  by  suitable  legislation,  for  their  educa¬ 
tion,  control  and  protection.  It  is  the  unques¬ 
tioned  right  and  imperative  duty  of  every  en¬ 
lightened  government,  in  its  character  of  parens 
patriae ,  to  protect  and  provide  for  the  comfort 
and  well-being  of  such  of  its  citizens  as,  by  reason 
of  infancy,  defective  understanding,  or  other 
misfortune  or  infirmity,  are  unable  to  take  care  of 
themselves.  The  performance  of  this  duty  is  justly 
regarded  as  one  of  the  most  important  of  govern¬ 
mental  functions,  and  all  constitutional  limita¬ 
tions  must  be  so  understood  and  construed  as  not 
to  interfere  with  its  proper  and  legitimate  exer¬ 


cise. 


438 


Regenold  v.  Baby  Fold,  Inc. 


68  Ill.  2d  419 


It  is  apparent,  then,  that  the  case  we  are  now 
considering  involves  two  areas  (adoption  and  the  welfare 
of  children)  which  are  peculiarly  within  the  province  of 
legislative  action.  Balanced  against  this  area  of  primary 
State  concern  is  the  right  of  a  parent  to  the  custody  of  her 
child,  which  has  been  recognized  as  a  right  encompassed 
within  the  protection  of  the  fourteenth  amendment  which 
“may  not  be  interfered  with,  under  the  guise  of  protecting 
the  public  interest,  by  legislative  action  which  is  arbitrary 
or  without  reasonable  relation  to  some  purpose  within  the 
competency  of  the  State  to  effect.”  Meyer  v.  Nebraska 
262  U.S.  390,  399-400,  67  L.  Ed.  1042,  1045,  43  S.  Ct. 
625,  627. 

It  is  apparent  that  the  legislative  restriction  on  the 
revocability  of  consent  imposed  by  the  1973  amendment 
is  reasonably  related  to  the  State’s  authority  to  legislate 
with  regard  to  the  adoption  of  children  and  for  their 
general  welfare.  This  court,  in  People  ex  rel.  Drury ,  noted 
the  difficulties  in  the  pre-1953  practice  when  a  mother  had 
a  right  to  revoke  her  consent  to  adoption  at  any  time 
before  the  entry  of  an  adoption  decree,  subject  to  the 
discretion  of  the  trial  judge. 

However,  the  1953  amendment  did  not  fulfill  the 
legislature’s  hope  of  removing  the  uncertainty  surrounding 
the  effectiveness  of  a  consent  or  a  surrender  executed  by 
the  parent.  Through  judicial  construction  which  permitted 
consideration  of  all  facts  and  circumstances  surrounding 
the  execution  of  the  document,  a  hearing  on  the  issue  of 
revocation  following  the  1953  amendment  closely  resem¬ 
bled  a  similar  hearing  prior  to  that  amendment,  and  similar 
evidence  was  considered  in  both  hearings.  In  effect,  under 
this  construction  of  the  1953  amendment,  revocation  of 
consent  or  surrender  would  be  authorized  on  pretty  much 
the  same  evidence  as  in  pre-amendment  cases.  Thus,  by  the 
1973  amendment,  the  legislature  has  again  attempted  to 
achieve  the  stability  of  adoption  and  the  welfare  of  the 


Sept.  1977 


Regenold  v.  Baby  Fold,  Inc. 


439 


adopted  children  which  this  court  considered  within  the 
competence  of  the  State  to  effect. 

To  achieve  this  purpose  the  legislature  has  adopted  the 
requirements  that  have  long  been  applied  to  the  remedy  of 
rescission  in  other  areas  of  the  law.  The  general  rule  in 
contract  cases  holds  that  the  validity  of  the  contract  is  not 
affected  by  the  fact  that  its  execution  was  induced  by 
duress  practiced  by  a  third  party,  where  the  duress  was  not 
committed  with  the  knowledge  or  consent  of  the  obligee. 
This  general  rule  has  been  applied  to  suits  to  set  aside 
deeds,  trust  deeds,  mortgages,  certificates  of  acknowledg¬ 
ment,  compromises  and  settlements  of  claims,  and  assign¬ 
ments,  as  well  as  in  suits  to  annul  marriages  or  avoid  the 
obligations  of  a  note  or  a  bond.  (See  Annot.,  4  A.L.R.  864 
(1919);  Annot.,  62  A.L.R.  1477  (1929);  see  also  Marston 
v.  Brittenham ,  76  Ill.  611,  617;  Ladew  v.  Paine ,  82  Ill. 
221;  Compton  v.  Bunker  Hill  Bank ,  96  Ill.  301;  Schwartz 
v.  Schwartz ,  29  Ill.  App.  516  ;  Short  v.  Short ,  265  Ill.  App. 
133;  Smith  v.  Saum,  324  Ill.  App.  299.)  This  general  rule  is 
also  found  in  the  Restatement.  Restatement  of  Contracts 
secs.  492-99  (1932). 

Linda,  in  opposing  the  application  of  the  general  rule, 
posits  a  hypothetical  situation  wherein  the  natural  father 
of  the  child  threatens  to  kill  both  the  child  and  the  mother 
unless  she  surrenders  the  child  for  adoption.  Linda  argues 
that  under  the  general  rule  a  consent  executed  under  these 
circumstances  would  not  be  revocable.  We  note  initially 
that  no  such  extreme  factual  situation  is  present  in  this 
case  and  we  need  not  decide  the  validity  of  a  consent 
executed  under  these  conditions.  We  note,  however,  that 
the  general  rule  has  been  applied  in  other  areas  of  the  law 
for  many  years.  In  some  States  it  has  been  applied  to 
marriages  entered  into  by  the  husband  under  threats  of 
death  or  bodily  harm  from  third  persons.  (See  Annot.,  16 
A.L.R. 2d  1430  (1951).)  The  courts,  in  the  general 
application  of  this  rule,  have  obviously  been  cognizant  of 
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the  rights  of  individuals  and  afforded  them  such  protection 
as  is  required  to  avoid  constitutional  violations.  We  also 
note  that  the  Restatement  of  Contracts  section  494  (1932) 
deals  with  certain  extreme  situations  wherein  duress  from 
whatever  source  renders  the  transaction  void.  We  are 
confident  that  a  court  faced  with  the  extreme  situation 
hypothesized,  in  the  exercise  of  its  equity  authority,  will 
be  able  to  protect  the  interests  of  all  parties. 

Ordinarily  only  drastic  and  extremely  unusual  circum¬ 
stances  will  induce  a  natural  mother  to  surrender  her  child. 
We  recognize  the  circumstances  Linda  faced  as  being 
particularly  vexing,  and  she  was  undoubtedly  induced  by 
the  absolute  hopelessness  of  the  picture  to  surrender  her 
child.  She,  as  do  many  mothers  faced  with  similar 
conditions,  came  to  accept  adoption  as  the  only  solution. 
At  another  place  or  time  these  same  mothers  might  reject 
such  a  solution  as  being  out  of  the  question.  In  most 
circumstances  following  the  surrender,  the  mothers  will 
have  second  thoughts  as  to  the  wisdom  of  their  decisions. 
Nonetheless,  so  many  significant  rights  and  events  depend 
upon  the  certainty  of  the  surrender  that  the  legislature,  in 
an  expression  of  sound  public  policy,  in  order  to  add 
stability  to  adoption  proceedings  and  to  further  the 
welfare  of  the  children  involved,  has  determined  that  the 
surrender  should  only  be  revocable  if  “it  shall  have  been 
obtained  by  fraud  or  duress  on  the  part  of  the  person 
before  whom  such  consent,  surrender,  or  other  document 
***  is  acknowledged  ***  or  on  the  part  of  the  adopting 
parents  or  their  agents”  (Ill.  Rev.  Stat.  1975,  ch.  4,  par. 
9.1—11).  This  is  peculiarly  within  the  competence  of  that 
body,  and  the  judiciary  should  not  attempt  to  alter  or 
abrogate  that  clearly  expressed  legislative  determination. 

The  judgment  of  the  appellate  court,  which  reversed 
the  circuit  court  of  McLean  County,  is  affirmed. 

Judgment  affirmed . 


Oct.  1977 


People  v.  Johnson 


441 


MR.  JUSTICE  UNDERWOOD  took  no  part  in  the 
consideration  or  decision  of  this  case. 

CLARK  and  MORAN,  JJ.,  dissenting. 


(No.  48349.— Judgment  affirmed.) 

THE  PEOPLE  OF  THE  STATE  OF  ILLINOIS,  Appellant, 
v.  FRANCIS  JOHNSON,  Appellee. 

Opinion  filed  October  17,  1977. 

1.  CONSTITUTIONAL  L AW  —reasonable  regulation  of  a  busi¬ 
ness  is  within  the  State's  police  power  when  in  the  interest  of 
protecting  public  health  or  safety.  Reasonable  regulation  of  a 
business  is  within  the  State’s  police  power  when  such  regulation  is  in 
the  interest  of  protecting  public  health  or  safety.  (P.  446.) 

2.  PLUMBING— the  licensing  and  regulation  of  the  plumbing 
trade  is  subject  to  the  State’s  power  to  safeguard  public  health.  The 
licensing  and  regulation  of  the  plumbing  trade  is  clearly  subject  to 
the  State’s  power  to  safeguard  public  health.  (P.  446.) 

3.  CONSTITUTIONAL  LAW  —regulation  of  a  trade  must  have  a 
relation  to  the  end  of  protecting  public  health.  In  regulating  a  trade, 
the  means  of  regulation  must  have  a  definite  relation  to  the  end  of 
protecting  public  health.  (P.  446.) 

4.  PLUMBING— in  testing  the  validity  of  regulations  of  the 
plumbing  trade,  it  must  be  determined  if  they  bear  a  reasonable 
relationship  to  protecting  the  public  from  the  hazards  of  shoddy 
plumbing.  In  testing  the  validity  of  a  statute  and  regulations 
pertaining  to  the  plumbing  trade,  it  must  be  determined  whether  the 
statutory  provisions  and  regulations  implementing  them  bear  a 
reasonable  relationship  to  the  purpose  of  protecting  the  public  from 
the  hazards  of  shoddy  plumbing.  (P.  446.) 

5.  PLUMBING— a  requirement  of  practical  experience  in  addi- 
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tion  to  passing  a  proficiency  examination  is  a  reasonable  require¬ 
ment  to  assure  competent  plumbing.  It  is  undeniable  that  practical 
experience,  such  as  apprenticeship,  as  a  supplement  to  passing  a 
proficiency  licensing  examination,  is  a  reasonable  requirement  to 
assure  competent  plumbing.  (P.  446.) 

6.  CONSTITUTIONAL  LAW— not  every  requirement  of 
apprenticeship  as  a  prerequisite  to  entering  a  trade  can  pass 
constitutional  muster— plumbing.  Not  every  requirement  of  appren¬ 
ticeship  as  a  prerequisite  to  licensing  in  a  particular  trade,  when 
viewed  in  light  of  the-  entire  act  in  which  it  appears,  can  pass 
constitutional  muster,  as  where  a  plumbing-apprenticeship  require¬ 
ment  has  the  effect  of  granting  master  plumbers  an  unregulated 
monopoly  upon  entrance  to  the  profession.  (P.  446.) 

7.  PLUMBING—  when  a  statutory  apprenticeship  requirement 
unconstitutionally  confers  on  master  plumbers  an  unregulated 
monopoly  upon  entrance  to  the  profession.  Plumbing  license  laws 
have  been  invalidated  as  unconstitutional  when  they  contained 
apprenticeship  requirements  under  which  no  one  could  take  an 
examination  to  become  a  licensed  master  plumber  until  he  had  spent 
a  stated  term  in  the  employ  or  under  the  supervision  of  a  master 
plumber,  but  these  masters  were  not  required  to  employ  or  supervise 
any  prospective  competitors  if  they  did  not  wish  to  do  so,  and,  even 
if  they  did,  they  were  not  subject  to  any  controls  upon  the  nature, 
duration,  or  extent  of  instruction  they  afforded  their  charges,  for 
these  prerequisites  to  licensing  bore  no  reasonable  relation  to 
protection  of  the  public  health.  (Pp.  446-47.) 

8.  CONSTITUTIONAL  LAW— to  be  constitutional,  a  statutory 
apprenticeship  prerequisite  to  entry  to  a  trade  must  not  confer  a 
monopoly  on  present  members  of  the  trade  and  must  be  structured 
to  enhance  expertise  in  the  trade.  A  statutory  requirement  of 
apprenticeship  as  a  prerequisite  to  entrance  to  a  trade,  in  order  to  be 
constitution,  (1)  must  not  have  the  effect,  when  implemented,  of 
conferring  on  members  of  the  trade  a  monopolistic  right  to  instruct, 
and  (2)  must  be  structured  in  such  a  way  that  the  apprenticeship  it 
requires  is  calculated  to  enhance  the  expertise  in  the  trade  of 
prospective  licensees.  (Pp.  446-47.) 

9.  PLUMBING— a  statute  permitting  a  plumbing  license  only 
after  5  years’  apprenticeship  under  a  registered  plumber  or  after 
having  completed  an  approved  course  of  instruction  is  invalid  if  the 
latter  alternative  is  merely  illusory.  The  Illinois  plumbing  license  law 
(Ill.  Rev.  Stat.  1973,  ch.  Ill par.  116.36  et  seq.)  requires,  as 
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prerequisite  for  eligibility  to  take  the  licensing  examination  to 
become  a  plumber  (Ill.  Rev.  Stat.  1973,  ch  IIIV2,  par.  116.44)  that 
the  applicant  must  have  been  engaged  in  plumbing  as  a  registered 
plumber’s  apprentice  for  at  least  5  years  preceding  the  date  of  his 
application  or  must  have  successfully  completed  an  approved  course 
of  instruction  in  plumbing,  sanitary  engineering,  or  plumbing 
engineering  in  a  trade  school,  college  or  university,  but  if  the 
instructional  alternative  is  merely  illusory,  the  statute  will  be  invalid 
by  reason  of  the  fact  that  the  only  remaining  alternative  is  one  that 
confers  monopoly  control  on  those  already  licensed  in  the  plumbing 
trade.  (Pp.  444-47.) 

10.  ADMINISTRATIVE  LAW  —administrative  rules  and  regula¬ 
tions  should  be  construed  with  the  statute  to  make  an  effectual 
piece  of  legislation.  Perhaps  the  first  rule  of  construction  as  to 
administrative  rules  and  regulations  is  that  rules  made  in  the  exercise 
of  a  power  delegated  by  statute  should  be  construed  together  with 
the  statute  to  make,  if  possible,  an  effectual  piece  of  legislation  in 
harmony  with  common  sense  and  sound  reason.  (Pp-  447-48.) 

11.  PLUMBING— an  unlicensed  individual  doing  plumbing  work 
could  not  be  prosecuted  under  the  Illinois  Plumbing  License  Law 
when  the  law's  educational  alternative  to  apprenticeship  was 
excessive  and  was  not  related  to  plumbing  skills.  A  person  could  not 
be  prosecuted  for  performing  plumbing  work  without  a  license  when 
the  Illinois  Plumbing  License  Law  (Ill.  Rev.  Stat.  1973,  ch.  Ill V^, 
par.  116.36  et  seq.)  permitted  taking  the  State  licensing  examination 
only  after  5  years’  apprenticeship  under  a  licensed  plumber  or  after 
completing  a  course  of  study  that  administrative  regulation  required 
be  equivalent  to  the  University  of  Illinois  curriculum  in  plumbing, 
sanitary  engineering  or  plumbing,  for  the  apprenticeship  provision, 
without  more,  confers  an  unconstitutional  monopoly  on  licensed 
plumbers  to  control  access  to  the  trade,  and  the  educational 
alternative  requires  excessive  study  without  requiring  the  learning  of 
any  particular  skills  connected  with  being  a  plumber  (as  opposed  to 
an  engineer).  (Pp.  444-50.) 

Appeal  from  the  Circuit  Court  of  Kane  County,  the 
Hon.  William  D.  Vanderwater,  Judge,  presiding. 

William  J.  Scott,  Attorney  General,  of  Springfield 
(James  B.  Zagel,  Jayne  A.  Carr,  and  Gerri  Papushkewych, 
Assistant  Attorneys  General,  of  counsel),  for  the  People. 
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Shearer,  O’Brien,  Blood,  Agrella  Sc  Boose,  of  St. 
Charles  (Richard  D.  Shearer,  of  counsel),  for  appellee. 

Lawrence  D.  Ehrlich  and  Thomas  Canafax,  Jr.,  of 
Borovsky,  Smetana,  Ehrlich  8c  Kronenberg,  of  Chicago,  for 
amici  curiae  Chicago  Journeymen  Plumbers’  Local  Union 
130  et  al. 

MR.  JUSTICE  RYAN  delivered  the  opinion  of  the 
court: 

Defendant,  Francis  Johnson,  was  charged  by  criminal 
complaint  with  violating  the  Illinois  Plumbing  License  Law 
(Ill.  Rev.  Stat.  1973,  ch.  Ill par.  116.36  et  seq .)  by 
installing  plumbing  pipe  and  fixtures  without  a  plumber’s 
license.  He  moved  to  dismiss  the  complaint  on  the  ground 
that  the  provisions  of  the  Act  which  have  prevented  him 
from  taking  the  licensing  examination  are  unconstitu¬ 
tional.  The  trial  court  agreed,  and  dismissed  the  complaint. 
The  State  appealed  directly  to  this  court  pursuant  to  Rule 
302(a)(1).  58  Ill.  2d  R.  302(a)(1). 

Defendant  has,  as  a  general  contractor,  constructed 
numerous  homes  and  apartment  buildings  in  Kane  County 
over  the  past  10  years.  During  his  youth  in  South  Dakota 
he  acquired  a  knowledge  of  the  plumbing  trade  from  his 
father,  and  he  used  this  knowledge  to  install  the  necessary 
plumbing  in  the  buildings  he  constructed  in  Kane  County. 
His  work  was  inspected  and  approved  repeatedly  by 
various  building  inspectors,  but  he  concedes  that  all  the 
work  was  done  without  the  license  required  by  the  Illinois 
Plumbing  License  Law.  In  1974  he  applied  to  the 
Department  of  Public  Health  to  take  the  licensing  exami¬ 
nation.  His  application  was  rejected  because  he  had  not 
complied  with  certain  statutory  prerequisites  for  eligibility 
to  take  the  examination,  as  provided  by  section  10  of  the 
Act  (Ill.  Rev.  Stat.  1973,  ch.  IIIV2,  par.  116.44): 

“(2)  The  Director  [of  the  Department  of  Public 
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Health]  shall  promptly  approve  the  application  for 
examination  if: 

*  *  * 

(d)  the  applicant  has  been  engaged  in  plumbing 
as  a  registered  plumber’s  apprentice  for  at  least  5 
years  preceding  the  date  of  his  application,  or 

(e)  the  applicant  has  submitted  evidence  that 
he  has  successfully  completed  an  approved  course  of 
instruction  in  plumbing,  sanitary  engineering,  or 
plumbing  engineering  in  a  trade  school,  college  or 
university.” 

Section  8(8)  of  the  Act  (Ill.  Rev.  Stat.  1973,  ch. 
IIIV2,  par.  116.42(8))  required  the  Director  of  Public 
Health  to: 

“Prescribe  uniform  and  reasonable  rules  defining 
what  constitutes  an  approved  course  of  instruction  in 
plumbing,  sanitary  engineering,  or  plumbing  engineering 
in  colleges,  universities,  or  trade  schools,  and  approve  or 
disapprove  the  courses  of  instruction  offered  by  such 
colleges,  universities,  or  trade  schools  by  reference  to 
their  compliance  or  noncompliance  with  such  rules.  Such 
rules  shall  be  designed  to  assure  that  an  approved  course 
of  instruction  will  adequately  teach  the  design,  planning, 
installation,  replacement,  extension,  alteration  and  repair 
of  plumbing.  In  prescribing  such  rules  the  Director  may 
consult  with  the  Chief  Sanitary  Engineer  of  the  Depart¬ 
ment  of  Public  Health,  the  Senior  Professor  of  Sanitary 
Engineering  of  the  University  of  Illinois,  and  with  the 
Board.” 

On  July  25,  1975,  a  criminal  complaint  was  filed 
charging  defendant  with  the  offense  of  engaging  in  the 
plumbing  trade  without  a  license.  Defendant  moved  to 
dismiss  the  complaint,  arguing  that  the  requirement  of  a 
5-year  apprenticeship  or  completion  of  an  approved  course 
of  study  is  an  arbitrary  obstruction  to  the  taking  of  the 
examination  and  bears  no  reasonable  relation  to  the 
protection  of  public  health.  The  trial  court  granted 
defendant’s  motion,  and  held  unconstitutional  the  statu¬ 
tory  prerequisites  for  the  taking  of  the  licensing  examina- 
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tion.  It  is  the  validity  of  these  provisions  which  we  are 
herein  called  upon  to  decide. 

Reasonable  regulation  of  a  business  is  within  the 
State’s  police  power  when  such  regulation  is  in  the  interest 
of  protecting  public  health  or  safety.  ( Nebbia  v.  New  York 
(1934),  291  U.S.  502,  78  L.  Ed.  940,  54  S.  Ct.  505.)  The 
licensing  and  regulation  of  the  plumbing  trade  is  clearly 
subject  to  the  State’s  power  to  safeguard  public  health. 
( Douglas  v.  People  ex  rel.  Ruddy  (1907),  225  Ill.  536.)  In 
regulating  a  trade,  the  means  of  regulation  must  have  a 
definite  relation  to  the  end  of  protecting  public  health. 
(Scully  v.  Hallihan  (1936),  365  El.  185,  191;  People  v. 
Weiner  (1915),  271  Ill.  74,  78.)  We  must  determine, 
therefore,  whether  the  statutory  provisions  under  which 
defendant  was  charged,  together  with  the  regulations 
implementing  those  provisions,  bear  a  reasonable  relation¬ 
ship  to  the  purpose  of  protecting  the  public  from  the 
hazards  of  shoddy  plumbing. 

It  is  undeniable  that  practical  experience,  such  as 
apprenticeship,  as  a  supplement  to  the  proficiency  neces¬ 
sary  to  pass  the  licensing  examination,  is  a  reasonable 
requirement  to  assure  competent  plumbing.  Not  every 
apprenticeship  provision,  however,  when  viewed  in  light  of 
the  entire  act  in  which  it  appears,  can  pass  constitutional 
muster.  In  People  v.  Brown  (1950),  407  Ill.  565,  and  again 
in  Schroeder  v.  Binks  (1953),  415  El.  192,  earlier 
plumbing  license  laws  were  invalidated  by  this  court 
because  the  critical  provisions  of  those  laws  granted  to 
master  plumbers  an  unregulated  monopoly  upon  entrance 
to  the  profession.  No  one  could  take  the  examination  to 
become  a  licensed  master  plumber  until  he  had  spent  a 
stated  term  in  the  employ  or  under  the  supervision  of  a 
master  plumber.  These  masters,  however,  were  not  re¬ 
quired  to  employ  or  supervise  any  prospective  competitors 
if  they  did  not  wish  to  do  so.  Even  if  they  did,  they  were 
not  subject  to  any  controls  upon  the  nature,  duration,  or 
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extent  of  instruction  they  afforded  their  charges.  In  Brown 
and  Schroeder  this  court  held  that  these  prerequisites  to 
licensing  bore  no  reasonable  relation  to  protection  of  the 
public  health.  We  can  say,  therefore,  that  any  apprentice¬ 
ship  provision,  to  be  valid,  (1)  must  not  have  the  effect, 
when  implemented,  of  conferring  on  members  of  the  trade 
a  monopolistic  right  to  instruct,  and  (2)  must  be  struc¬ 
tured  in  such  a  way  that  the  apprenticeship  it  requires  is 
calculated  to  enhance  the  plumbing  expertise  of  prospec¬ 
tive  licensees. 

The  law  under  which  defendant  was  charged  provides 
what  might  be  termed  an  “educational  alternative”  to 
apprenticeship  as  a  prerequisite  for  admission  to  the 
licensing  examination.  In  lieu  of  apprenticeship  an  appli¬ 
cant  may  submit  evidence  that  he  has  successfully  com¬ 
pleted  an  approved  course  of  instruction  in  plumbing, 
sanitary  engineering,  or  plumbing  engineering  in  a  trade 
school,  college,  or  university.  On  its  face,  then,  the  present 
plumbing  license  law  has  attempted  to  cure  the  deficiency 
of  monopoly  control  condemned  in  Brown  and  Schroeder. 
To  determine,  however,  whether  the  objectionable  effects 
of  the  earlier  laws  are  actually  avoided  in  the  present  law, 
we  must  ascertain  if  the  educational  alternative  is  meaning¬ 
ful  and  practical.  If  the  prospect  of  educational  prepara¬ 
tion  for  the  examination  is  merely  illusory,  then  the 
current  law,  though  valid  on  its  face,  cannot,  in  its 
application,  be  any  more  valid  than  those  overturned  in 
Brown  and  Schroeder.  Such  a  determination  cannot  be 
made  from  the  face  of  the  statute  alone. 

As  stated  above,  the  Director  of  Public  Health  is 
instructed  to  implement  the  sparse  language  of  the 
educational  provision  by  defining  what  constitutes  “an 
approved  course  of  instruction,”  and  to  prescribe  rules 
which  insure  that  such  instruction  will  adequately  teach 
necessary  plumbing  skills.  “Perhaps  the  first  rule  of 
construction  as  to  administrative  rules  and  regulations  is 
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that  rules  made  in  the  exercise  of  a  power  delegated  by 
statute  should  be  construed  together  with  the  statute  to 
make,  if  possible,  an  effectual  piece  of  legislation  in 
harmony  with  common  sense  and  sound  reason.”  (2  Am. 
Jur.  2d  Administrative  Law  sec.  307  (1962).)  We  must 
look,  then,  to  the  implementing  regulations  to  determine 
whether  the  instruction  required  in  lieu  of  apprenticeship 
has  any  vitality. 

At  the  time  relevant  to  this  appeal,  Rule  V  of  the 
“Rules  and  Regulations  for  the  Administration  of  Illinois 
Plumbing  License  Law”  promulgated  by  the  Department 
of  Public  Health  was  the  only  regulation  on  the  subject  of 
the  educational  prerequisite  and  provided  as  follows: 

“Any  educational  institution,  referred  to  in  an  application 
for  a  plumber’s  license,  offering  a  curriculum  in  plumbing, 
sanitary  engineering  or  plumbing  engineering  that  is 
substantially  equal  to  the  time  required  and  curricula 
offered  by  the  University  of  Illinois  in  plumbing,  sanitary 
engineering  or  plumbing  engineering,  shall  be  considered 
for  approval  by  the  Department  as  an  acceptable  course 
of  training.  The  applicant  shall  provide  documentary 
evidence  as  a  part  of  his  application  that  he  successfully 
completed  such  course  of  study.” 

Since  that  time  a  new  set  of  regulations  has  been 
promulgated  which  replaces  the  above.  These  regulations 
are  not  at  issue  in  this  case,  and  so  we  express  no  opinion 
as  to  whether  or  not  they  adequately  implement  the 
statutory  provisions. 

The  State  does  not  suggest  that  the  Director  had  in 
fact  approved  the  course  of  instruction  of  any  school 
(besides,  of  course,  the  University  of  Illinois)  at  the  time  in 
question.  Even  if  he  had,  however,  we  are  not  persuaded 
that  one  desirous  of  taking  the  licensing  examination  is 
afforded  a  practical  alternative  to  apprenticeship  by  the 
opportunity  to  enroll  in  a  course  of  study  “equal  to  the 
time  required  and  curricula  offered  by  the  University  of 
Illinois  in  plumbing,  sanitary  engineering  or  plumbing 
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engineering.”  We  believe  this  regulation  lacks  the  spec¬ 
ificity  contemplated  by  the  legislature  when,  in  section 
8(8),  it  authorized  the  Director  to  prescribe  rules  regarding 
the  details  of  the  Act’s  educational  alternative.  The  overly 
general  nature  of  the  regulation’s  requirement  of  equiva¬ 
lence  to  the  University  of  Illinois  curriculum,  especially 
when  combined  with  the  fact  that  no  other  schools  had 
yet  been  approved,  is  disconcerting  in  two  particulars. 
First  of  all,  the  regulation’s  ambiguity  raises  serious 
questions  about  the  nature,  extent,  and  complexity  of  the 
University  of  Illinois  curriculum  purportedly  made  the 
standard  by  which  other  curricula  are  to  be  judged,  and 
about  the  relationship  between  that  curriculum  and  the 
desired  end  of  achieving  a  community  of  experienced 
plumbers.  The  regulation  tacitly  approves  the  university’s 
curriculum  in  sanitary  engineering,  plumbing  engineering, 
and  plumbing.  The  opportunity  to  learn  sanitary  engineer¬ 
ing  or  plumbing  engineering  is  not  a  palatable  alternative 
to  one  whose  goal  it  is  to  learn  the  plumbing  trade.  The 
part  of  the  regulation  which  permits  a  prospective  plumber 
to  take  such  courses  is  unrelated  to  protecting  the  public 
from  incompetent  plumbers  (rather  than  incompetent 
engineers).  Further,  we  are  not  convinced  that  the  educa¬ 
tional  alternative,  as  implemented  by  this  regulation,  is 
reasonably  related  to  the  goal  of  practically  educating 
plumbers  simply  because  the  regulation  also  intimates 
approval  of  courses  equal  to  the  University  of  Illinois’ 
plumbing  curriculum.  The  Act  requires  that  the  “Director 
shall”  prescribe  rules  defining  what  constitutes  an  ap¬ 
proved  course  of  instruction.  The  rule  promulgated  did  not 
do  so.  Under  this  regulation  the  plumbing  license  law 
could  be  implemented  in  such  a  way  as  to  discourage  use 
of  the  educational  alternative  by  requiring  excessive  study 
prior  to  admission  to  the  licensing  examination.  The 
practical  utility  of  the  educational  alternative  is  thereby 
destroyed  through  its  implementation,  and  the  present  act 
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is  made  subject  to  the  same  objections  of  plumbers’ 
monopoly  voiced  in  Brown  and  Schroeder. 

The  second  problem  caused  by  the  regulation’s  lack  of 
specificity  is  its  failure  to  fulfill  the  mandate  of  section 
8(8)  “to  assure  that  an  approved  course  of  instruction  will 
adequately  teach  the  design,  planning,  installation,  replace¬ 
ment,  extension,  alteration  and  repair  of  plumbing.”  That 
provision  of  the  statute  was  apparently  designed  to  assure 
that  the  preexamination  education  of  an  applicant  for  a 
plumbing  license  bears  a  reasonable  relation  to  protecting 
the  public  health.  Once  again,  however,  though  the 
legislative  scheme  as  written  seeks  to  avoid  constitutional 
infirmity,  its  implementation  causes  it  to  fall  short.  By  not 
requiring  that  the  teaching  of  any  particular  skills  be  a  part 
of  an  approved  course  of  instruction,  the  regulation  has 
neglected  to  insure  that  there  is  any  connection  between 
the  knowledge  acquired  from  such  course  of  instruction 
and  the  proficiency  which  a  plumber  needs  to  pursue  his 
trade  competently.  In  short,  the  Director  has  not  fulfilled 
his  duty  of  implementing  the  statute. 

In  light  of  the  deficiencies  catalogued  above,  the 
conclusion  is  inescapable  that  the  alternative  to  apprentice¬ 
ship  which  the  Act  purports  to  create  is  illusory.  The 
remaining  provisions  of  the  Act,  therefore,  confer  upon 
licensed  plumbers  essentially  the  same  monopolistic  right 
to  instruct  and  control  entry  into  the  trade  which  they  had 
prior  to  Brown  and  Schroeder.  Unless  properly  imple¬ 
mented  the  present  act  preserves  the  seeds  of  the  same 
monopolistic  practices  condemned  in  Brown  and  Schroe¬ 
der. 

We  conclude  that  the  Illinois  Plumbing  License  Law, 
as  implemented  by  the  regulations  in  force  at  the  time  of 
the  offense  with  which  the  defendant  is  charged,  was 
invalid.  We  express  no  opinion  as  to  the  validity  of  the  Act 
as  it  is  implemented  by  the  regulations  now  in  force.  We 
hold  that  the  charge  against  the  defendant  must  for  this 
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reason  be  dismissed,  and  we  therefore  affirm  the  judgment 
of  the  circuit  court  of  Kane  County. 

Judgment  affirmed. 


(No.  4825 1.— Reversed  and  remanded.) 

(No.  48313.— Judgment  affirmed.) 

NABISCO,  INC.,  Appellee,  v.  BERNARD  KORZEN, 
County  Treasurer,  et  al.,  Appellants.— PEPSI-COLA 
GENERAL  BOTTLERS,  INC.,  Appellant,  v. 
THOMAS  TULLY,  County  Assessor,  et  al.,  Appellees. 

Opinion  filed  Sept.  20,  1977.— Rehearing  denied  Nov.  23,  1977. 

1.  STANDING—  lessees  challenging  a  tax  on  their  leaseholds 
from  a  university  have  standing  to  invoke  the  property  tax 
exemption  in  the  school's  State  charter  where  its  scope  affects  their 
liability.  Where  all  of  a  university’s  property  is  tax  exempt  under  its 
charter  from  the  State,  real  estate  lessees  of  the  school  claiming  that 
a  tax  imposed  upon  their  leaseholds  is  invalid  have  standing  to  claim 
that  the  tax  impairs  the  lessor’s  charter  contract  with  the  State,  even 
though  the  lessees  are  not  third-party  beneficiaries  of  that  contract, 
where  the  question  whether  the  leaseholds  are  taxable  depends  upon 
the  scope  of  the  charter  exemption,  and  where  their  right  to  pass  on 
to  the  school  any  taxes  they  may  be  required  to  pay  is  disputed. 
(P.  457.) 

2.  TAXES— a  non-tax-exempt  lessee's  leasehold  interest  in  a 
lessor's  tax-exempt  real  estate  is  taxable  to  the  lessee  even  if  the 
lessor  is  a  university  whose  charter  from  the  State  exempts  all  its 
property  from  tax.  Section  26  of  the  Revenue  Act  of  1939  (Ill.  Rev. 
Stat.  1967,  ch.  120,  par.  507)  provides  that  a  lessee  of  real  estate 
whose  property  is  not  exempt  may  be  taxed  on  its  leasehold  interest 
when  the  lessor  is  exempt  from  real  estate  taxation,  and  this  tax  is 
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not  proscribed  by  the  fact  that  the  lessor  is  a  university  holding  a 
corporate  charter  from  the  State  exempting  all  its  property  from  tax 
where  the  intent  to  exempt  such  leaseholds  from  tax  is  not  clearly 
expressed  in  the  charter,  and  since  it  cannot  be  said  that  any 
reduction  in  income  to  the  lessor  by  such  taxation  of  the  lessee 
operates  as  an  impairment  of  the  original  contract  exemption. 
(Pp.  454-61.) 

3.  CONSTITUTIONAL  LAW—  a  tax  imposed  only  on  lessees  of 
tax-exempt  property  does  not  violate  equal  protection  of  the  laws.  A 
tax  that  is  imposed  only  upon  the  leasehold  interests  of  lessees  of 
tax-exempt  property  and  that  is  not  imposed  on  lessees  of  taxable 
property  does  not  violate  equal  protection  of  the  laws,  since  these 
leaseholds  of  tax-exempt  property  constitute  a  favored  class  if  they 
are  not  taxed,  and  since  it  cannot  be  said  that  all  lessees  of 
non-tax-exempt  real  estate  are  free  from  similar  tax  burdens,  since 
whether  a  landlord  or  tenant  shall  pay  a  tax  is  a  matter  of  private 
arrangement.  (Pp.  461-62.) 

4.  CONSTITUTIONAL  LAW  —differential  treatment  for  tax 
purposes  is  valid  so  long  as  it  is  reasonable.  Differential  treatment  for 
purposes  of  taxation  can  withstand  constitutional  attack  so  long  as 
the  classifications  are  reasonable.  (P.  462.) 

5.  JUDGMENTS—  retroactive  effect  of  a  decision  is  restricted 
where  a  change  in  the  law  would  impose  undue  hardships  on  those 
who  relied  upon  it.  Courts  have  restricted  the  retroactive  effect  of  a 
decision  in  situations  where  a  change  in  the  law  would  impose  undue 
hardships  upon  those  who  have  relied  upon  the  prior  law.  (P.  463.) 

6.  JUDGMENTS— the  retroactive  effect  of  a  decision  is  not 
limited  where  no  change  in  prior  law  is  effected.  Where  no  change  in 
prior  Illinois  law  is  effected  by  a  decision,  courts  have  refused  to 
limit  its  retroactive  application.  (P.  463.) 

7.  JUDGMENTS—  when  taxpayers  have  not  shown  that  they 
relied  upon  alleged  prior  law  to  an  extent  that  the  retroactive  effect 
of  a  decision  imposing  tax  liability  on  them  should  be  limited. 
Taxpayers  have  not  demonstrated  that  they  relied  upon  alleged  prior 
law  to  such  an  extent  that  the  retroactive  effect  of  a  judicial  decision 
taxing  their  leasehold  interests  from  a  tax-exempt  lessor  should  be 
limited,  where  the  statute  under  which  such  leasehold  interests  from 
a  tax-exempt  lessor  are  taxed  to  the  lessee  was  enacted  as  part  of  the 
Revenue  Act  of  1939  (Ill.  Rev.  Stat.  1967,  ch.  120,  par.  507)  and 
such  taxability  has  been  commented  upon  in  law  review  articles; 
where  it  is  conceded  that  the  limiting  of  the  retroactive  effect  of  a 
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decision  has  been  confined  to  those  cases  in  which  a  prior  decision  is 
overruled  and  no  such  decision  is  indicated;  where  a  prior  Illinois  case 
upholds  a  tax  on  a  lessee’s  interest  in  property  owned  by  a  railroad 
whose  property  under  its  own  charter  was  exempt  from  taxation; 
and  where  the  terms  of  the  leases  indicate  that  the  taxpayers  and 
their  lessors  foresaw  the  strong  possibility  that  the  leasehold  estate 
would  be  taxed  to  the  lessee  under  the  statute.  (P.  454-463.) 

MORAN,  J.,  took  no  part. 

UNDERWOOD  and  RYAN,  JJ.,  dissenting. 

No.  48251.— Appeal  from  the  Circuit  Court  of  Cook 
County,  the  Hon.  F.  Emmett  Morrissey,  Judge,  presiding. 

Bernard  Carey,  State’s  Attorney,  of  Chicago  (Sheldon 
Gardner  and  Paul  P.  Biebel,  Jr.,  Deputy  State’s  Attorneys, 
and  Henry  A.  Hauser.  Arnold  F.  Block,  and  Michael  F. 
Baccash,  Assistant  State’s  Attorneys,  of  counsel),  for 
appellants. 

Keith  F.  Bode,  Robert  C.  Keck,  Jr.,  and  James  E. 
Souk,  of  Chicago  (Jenner  8c  Block,  of  counsel),  for 
appellee. 

Howard  J.  Trienens,  William  H.  Thigpen,  R.  Eden 
Martin,  and  Richard  L.  Miller,  Jr.,  of  Chicago  (Michael  C. 
Weston,  of  Evanston,  and  Sidley  &  Austin,  of  Chicago,  of 
counsel),  for  amicus  curiae  Northwestern  University. 

Devoe,  Shadur  8c  Krupp,  of  Chicago  (Neil  H.  Adelman 
and  Arthur  W.  Friedman,  of  counsel),  for  amicus  curiae 
Lake  Forest  College. 

No.  48313.— Appeal  from  the  Circuit  Court  of  Cook 
County,  the  Hon.  Francis  T.  Delaney,  Judge,  presiding. 

James  B.  Wilson,  Aaron  J.  Kramer,  and  Beth  B.  Davis, 
of  Schiff,  Hardin  8c  Waite,  of  Chicago,  for  appellant. 

Bernard  Carey,  State’s  Attorney,  of  Chciago  (Paul  P. 
Biebel,  Jr.,  Deputy  State’s  Attorney,  and  Henry  A.  Hauser, 
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Arnold  F.  Block,  and  Michael  F.  Baccash,  Assistant  State’s 
Attorneys,  of  counsel),  for  appellees. 

MR.  JUSTICE  GOLDENHERSH  delivered  the  opinion 
of  the  court: 

In  1855  Northwestern  University’s  corporate  charter, 
granted  in  1851,  was  amended  to  provide  “That  all 
property  of  whatever  kind  or  description  belonging  to  or 
owned  by  said  corporation  shall  be  forever  free  from 
taxation  for  any  and  all  purposes.”  (1855  Ill.  Laws  483, 
484.)  In  earlier  litigation  (see  Northwestern  University  v. 
People  ex  rel.  Miller ,  99  U.S.  309,  25  L.  Ed.  387 ;  In  re 
Assessment  of  Northwestern  University ,  206  Ill.  64; 

Northwestern  University  v.  Hanberg,  237  Ill.  185;  and 
People  ex  rel.  County  Collector  v.  Northwestern  Univer¬ 
sity ,  51  Ill.  2d  131)  attacks  on  the  exemption  were 
rejected.  These  appeals  arise  out  of  the  efforts  of  the 
taxing  authorities  of  Cook  County  to  assess  and  tax 
leasehold  estates  under  the  provisions  of  section  26  of  the 
Revenue  Act  of  1939  (Ill.  Rev.  Stat.  1967,  ch.  120,  par. 
507),  which  provides:  “When  real  estate  which  is  exempt 
from  taxation  is  leased  to  another  whose  property  is  not 
exempt,  and  the  leasing  of  which  does  not  make  the  real 
estate  taxable,  the  leasehold  estate  and  the  appurtenances 
shall  be  listed  as  the  property  of  the  lessee  thereof,  or  his 
assignee,  as  real  estate.” 

In  cause  No.  48251,  Nabisco,  Inc.,  in  count  III  of  its 
fourth  amended  complaint,  sought  to  enjoin  defendants, 
the  County  of  Cook,  its  assessor,  county  clerk  and 
treasurer,  from  assessing,  levying  or  collecting  $38,074.82 
in  1974  taxes  upon  its  leasehold  estate  in  two  parcels  of 
real  estate  leased  by  Nabisco  from  Northwestern  under 
leases,  the  initial  terms  of  which  expire  in  1977  and  1978. 
In  its  complaint  Nabisco  alleged  that  Northwestern  was 
chartered  by  the  State  of  Illinois  in  1851;  that  the  terms  of 
its  charter  authorized  it  to  sell  or  lease  its  property  but 
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precluded  it  from  holding  more  than  2,000  acres  of  land  at 
one  time,  with  the  provision  that  any  excess  received  by 
gift  must  be  sold  within  10  years;  the  1855  amendment  to 
the  charter;  that,  as  a  result  of  decisions  of  this  court  and 
the  United  States  Supreme  Court  construing  its  charter 
exemption,  Northwestern  has  never  paid  taxes  upon  its 
real  estate;  that  the  university  currently  owns  434  acres  of 
land,  of  which  71  are  leased  and  the  revenues  used  for 
educational  purposes;  that  Nabisco ’s  leases  contain  pro¬ 
visions  authorizing  the  lessee  to  deduct  from  the  rent  paid 
Northwestern  the  amount  of  any  taxes  upon  the  real  estate 
paid  by  the  lessee,  and  that  the  aggregate  amount  lost  to 
Northwestern  if  the  tax  here  in  question  is  sustained  may 
be  Si, 000, 000  or  more;  that  by  their  terms  many  of 
Northwestern’s  leases  terminate  within  20  years  or  at  the 
will  of  the  lessees,  and  that  renegotiation  of  those  leases 
will  result  in  a  rental  reduced  by  the  amount  of  tax, 
approximating  $1,000,000,  which  the  lessees  must  pay 
upon  their  leasehold  interests  if  the  levy  of  such  taxes  is 
sustained;  that  the  leasehold  tax  attempted  to  be  assessed 
pursuant  to  section  26  violates  the  equal  protection 
guarantees  of  the  Federal  and  State  constitutions  in  that 
application  of  the  leasehold  tax  against  lessees  of  tax- 
exempt  property  without  a  similar  application  against 
lessees  of  non-tax-exempt  property  is  arbitrary  and  dis¬ 
criminatory;  that  section  26  violates  the  uniformity 
requirements  of  article  IX,  section  4,  of  the  Illinois 
Constitution  of  1970;  and  that  plaintiff  has  no  adequate 
remedy  at  law.  Count  III  concluded  with  a  prayer  for  an 
injunction  against  assessing  or  collecting  the  taxes,  and 
that  section  26  be  declared  unconstitutional. 

Upon  allowance  of  Nabisco’s  motion  for  preliminary 
injunction  the  circuit  court  enjoined  defendants  from 
assessing,  levying  or  collecting  any  tax  on  the  leaseholds 
for  the  year  1974  “during  the  pendency  of  this  litigation.” 
Defendants  appealed  (58  Ill.  2d  R.  307)  and  we  allowed 
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their  motion  to  appeal  directly  to  this  court  (58  Ill.  2d  R. 
302(b)). 

In  its  complaint  Pepsi-Cola  General  Bottlers,  Inc., 
alleged  that  it  was  the  lessee  of  real  estate  owned  by 
Northwestern  under  a  lease  which  “exclusive  of  option 
periods’5  expires  in  1981;  that  the  lease  contained  a  clause 
reciting  the  tax-exempt  status  of  the  leased  land  and 
requiring  lessee  to  pay  as  additional  rent,  in  lieu  of  taxes, 
an  amount  agreed  upon  by  the  parties  as  representing  the 
approximate  amount  which  would  be  payable  in  taxes 
were  the  property  not  exempt;  that  such  amount  was  to  be 
recomputed  at  the  end  of  the  first  10  years  and  every  four 
years  thereafter;  that  the  additional  rent  claimed  by 
Northwestern  for  1974  in  lieu  of  taxes  was  $87,150;  that 
it  has  never  been  required  to  pay  any  real  estate  or  other 
type  of  property  tax  since  1956,  the  inception  date  of  the 
lease,  but  has  always  paid  additional  rent  in  lieu  of  such 
taxes;  that  in  October  1973  it  received  from  the  assessor  a 
notice  of  assessed  valuation  of  the  improvements  on  the 
land  in  the  amount  of  $662,297,  and  in  August  1974 
received  the  1973  tax  bill  in  the  amount  of  $83,498.10. 
Further  alleging  that  the  tax  violates  Northwestern’s 
charter  exemption  and  sections  97  and  104  of  the  Revenue 
Act  of  1939  (Ill.  Rev.  Stat.  1973,  ch.  120,  pars.  578  and 
585)  relating  to  publication,  notice  and  an  opportunity  to 
be  heard  prior  to  an  increase  in  assessed  values,  is 
fraudulently  excessive  because  based  on  the  value  of 
Northwestern’s  improvements  rather  than  plaintiff’s  lease¬ 
hold,  denies  due  process  and  equal  protection,  and  that 
there  exists  no  adequate  remedy  at  law,  the  complaint 
concluded  with  a  prayer  for  a  temporary  and  permanent 
injunction  against  any  attempt  to  collect  the  tax. 

The  circuit  court  issued  a  temporary  restraining  order 
enjoining  defendants  from  attempting  to  collect  the  1973 
taxes  pending  the  further  order  of  the  court.  Upon 
subsequent  allowance  of  defendants’  motion  to  dismiss, 
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the  circuit  court  dismissed  the  case  but  provided  in  its  final 
order  that  the  temporary  injunction  previously  entered 
should  remain  in  force  pending  disposition  of  the  appeal. 
We  allowed  the  joint  motion  of  the  parties  for  direct 
appeal  (58  Ill.  2d  R.  302(b))  and  consolidated  the  cases  for 
argument  and  opinion. 

Although  our  earlier  cases  established  that  North¬ 
western’s  tax  exemption  constitutes  a  contract  between 
the  State  and  the  University  which  cannot  be  impaired  by 
subsequent  legislation  imposing  taxes  upon  its  property 
whether  that  property  be  directly  used  for  school  purposes 
or  leased  to  others  and  the  proceeds  used  for  school 
purposes,  we  have  not  heretofore  considered  the  question 
whether  a  property  tax  assessed  to  the  lessees  under 
section  26,  upon  the  value  of  their  leasehold  estates  in 
property  owned  by  Northwestern,  is  a  constitutionally 
impermissible  impairment  of  the  contract. 

We  consider  first  defendants’  contention  that  plain¬ 
tiffs  are  not  third-party  beneficiaries  of  the  charter 
contract  entered  into  between  Northwestern  and  the  State, 
and  are  therefore  without  standing  to  challenge  the  tax 
upon  their  leasehold  estates  as  being  an  unconstitutional 
impairment  of  Northwestern’s  contract.  We  do  not  agree. 
Whether  the  leasehold  estates  are  taxable  depends  upon 
the  scope  of  the  tax  exemption  granted  in  the  charter,  and 
the  right  to  pass  on  to  Northwestern  as  lessor  the  amount 
of  any  taxes  which  they  are  called  upon  to  pay  is  in 
dispute.  Under  these  circumstances  plaintiffs  clearly  have 
standing  to  invoke  the  charter  exemption  as  a  ground  for 
holding  the  tax  invalid.  Mutual  Tobacco  Co.  v.  Halpin ,  414 
Ill.  226,  229. 

Nabisco  contends  that  the  exemption  to  Northwestern 
is  in  the  nature  of  “a  broad  subsidy  exemption”  and  that 
therefore  La  Salle  County  Manufacturing  Co.  v.  City  of 
Ottawa,  16  Ill.  418,  Chicago  v.  University  of  Chicago,  302 
Ill.  455,  Goodyear  Tire  and  Rubber  Co.  v.  Tierney,  411  Ill. 
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421,  cert,  denied ,  344  U.S.  825,  97  L.  Ed.  642,  73  S.  Ct. 
24,  and  People  ex  rel.  Korzen  v.  American  Airlines ,  39  Ill. 
2d  11,  which  upheld  the  taxation  of  leasehold  interests  in 
land  owned  by  governmental  bodies  are  distinguishable. 
We  do  not  agree.  The  leading  case  of  Jetton  v.  University 
of  the  South ,  208  U.S.  489,  52  L.  Ed.  584,  28  S.  Ct.  375, 
presented  a  factual  situation  similar  to  this  case.  The 
charter  granted  by  the  State  of  Tennessee  authorized  the 
University  of  the  South  to  own  10,000  acres  of  land  “one 
thousand  of  which,  including  buildings  and  other  effects 
and  property  of  said  corporation,  shall  be  exempt  from 
taxation  as  long  as  said  lands  belong  to  said  university.” 
The  university  leased  some  of  its  exempt  land  and  the 
county  taxing  official  sought  to  tax  the  leasehold  interest 
of  one  lessee,  and  announced  the  intent  to  tax  “all  lessees 
similarly  situated.”  In  holding  the  leasehold  interest  was 
not  exempt  from  taxation,  the  Supreme  Court  stated  the 
rule,  as  follows: 

“As  long  as  different  interests  may  exist  in 
the  same  land,  we  think  it  plain  that  an  exemp¬ 
tion  granted  to  the  owner  of  the  land  in  fee  does 
not  extend  to  an  exemption  from  taxation  of  an 
interest  in  the  same  land,  granted  by  the  owner  of 
the  fee  to  another  person  as  a  lessee  for  a  term  of 
years.  The  two  interests  are  totally  distinct,  and 
the  exemption  of  one  from  taxation  plainly  does 
not  thereby  exempt  the  other.”  208  U.S.  489, 

500,  52  L.  Ed.  584,  589,  28  S.  Ct.  375,  377. 

Plaintiffs  argue  that  Jetton  is  distinguishable  in  that 
the  purpose  of  Northwestern’s  charter  tax  exemption  is  to 
subsidize  the  university  (see  People  ex  rel.  County  Col¬ 
lector  v.  Northwestern  University ,  51  Ill.  2d  131),  while 
the  purpose  of  the  charter  tax  exemption  of  1,000  acres  to 
the  University  of  the  South  was  “to  protect  said  institu¬ 
tion  and  the  students  thereof  from  the  intrusion  of 
evil-minded  persons  who  may  settle  near  said  institution” 
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and  to  “maintain  a  buffer  zone  around  the  campus.”  They 
argue,  too,  that  the  taxation  of  the  leasehold  interest  of 
the  lessee  of  the  University  of  the  South  “did  not  interfere 
with  the  purpose  of  the  charter.”  The  court  did  not  rest  its 
decision  in  Jetton  on  the  ground  that  taxing  the  univer¬ 
sity’s  lessee  would  not  interfere  with  the  purpose  of  the 
charter.  The  rationale  of  the  decision  is  that  unless  the 
consent  of  the  legislature  is  given  in  clear  and  unmistakable 
terms  the  exemption  of  the  fee  from  taxation  does  not 
serve  to  exempt  the  leasehold.  Furthermore,  the  court 
treated  the  exemption  as  a  “subsidy  exemption”  and 
rejected  the  argument  which  plaintiffs  here  advance,  that 
the  taxing  of  the  leasehold  interest  diminished  the  univer¬ 
sity’s  income  from  the  leased  property  and,  therefore, 
impaired  the  exemption  contract.  The  court  said: 

“If  the  university  could  lease  its  lands  and  could 
also  effectually  provide  that  the  interest  of  the 
lessee  in  the  land  so  leased  should  be  exempt 
from  taxation,  it  may  readily  be  seen  that  the 
amount  of  rent  which  it  would  receive  would  be 
larger  than  if  no  such  exemption  could  be 
obtained,  but  that  is  a  matter  which  is  wholly 
immaterial  upon  the  question  of  the  impairment 
of  the  contract  of  exemption  that  was  really 
made.  That  contract  cannot  be  extended  simply 
because  it  would,  as  so  construed,  add  value  to 
the  exemption.  The  language  used  does  not 
include  the  exemption  claimed.”  208  U.S.  489, 

501,  52  L.  Ed.  584,  589,  28  S.  Ct.  375,  378. 

Plaintiffs  argue  that  in  Wright  v.  Central  of  Georgia 
Ry.  Co.,  236  U.S.  674,  59  L.  Ed.  781,  35  S.  Ct.  471,  and 
Central  of  Georgia  Ry.  Co.  v.  Wright,  248  U.S.  525,  63  L. 
Ed.  401,  39  S.  Ct.  181,  the  Supreme  Court  did  not  follow 
Jetton  and  rejected  efforts  to  diminish  charter  tax  exemp¬ 
tions  by  subjecting  leased  property  to  an  ad  valorem  tax 
assessed  against  the  lessee  as  owner.  It  is  not  necessary  to 
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detail  the  unique  facts  and  statutes  involved  in  the  two 
Central  of  Georgia  cases.  The  Supreme  Court  construed 
the  Georgia  statute  to  intend  that  the  railroads  to  whom 
the  charters  were  granted  could  derive  their  operating 
revenues  “by  doing  the  whole  business,  by  letting  in  others 
to  share  a  part  of  it,  or  by  making  a  lease  of  the  whole.” 
(236  U.S.  674,  679,  59  L.  Ed.  781,  784,  35  S.  Ct.  471, 
472.)  In  the  second  Central  of  Georgia  case,  which  merely 
adopted  the  holding  of  the  first  case,  the  court  referred  to 
Jetton  with  approval  and  stated  that  it  was  not  controlling 
because  “of  the  exceptional  facts  and  language  that  had  to 
be  considered”  in  the  first  case.  In  Morris  Canal  &  Banking 
Co.  v.  Baird ,  239  U.S.  126,  60  L.  Ed.  177,  36  S.  Ct.  28, 
the  court  stated  that  the  holdings  in  the  Central  of  Georgia 
cases  were  based  upon  the  terms  of  the  charters  “which 
were  interpreted  as  contemplating  and  permitting  subse¬ 
quent  transfers  without  subjecting  the  fee  to  taxation.” 
239  U.S.  126,  132,  60  L.  Ed.  177,  181,  36  S.  Ct.  28,30. 

Plaintiffs  also  rely  on  State  Toll  Highway  Com.  v. 
Korzen ,  32  Ill.  2d  338,  wherein  it  was  held  that  Standard 
Oil  Company  was  exempt  from  the  leasehold  tax  on 
property  leased  from  the  Commission  and  used  in  the 
operation  of  service  stations  and  restaurants  along  the 
tollway.  As  in  the  Central  of  Georgia  cases,  based  on  the 
special  facts  and  legislation,  the  court  found  that  the 
General  Assembly  intended  that  such  leasehold  interest  be 
exempt.  The  special  facts  were  that  the  proximity  of  the 
facilities  for  gasoline,  food  and  other  necessities  of  travel 
promoted  the  objectives  of  limited  access  and  safety  of 
travel;  that  service  stations  and  restaurants  are  an  integral 
part  of  the  toll  road  system,  whether  they  be  operated  by 
the  Commission  or  leased  to  a  private  corporation  which 
may  be  better  able  to  carry  on  the  business,  thus  bringing 
about  the  desired  result;  that  the  General  Assembly  had 
given  the  Commission  the  authority  to  render  this  public 
service  itself  or  to  lease  land  to  a  private  corporation  to 
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render  the  public  service  and  that  the  General  Assembly 
could  not  have  intended  to  make  the  first  choice  tax 
exempt  and  burden  the  second  with  a  tax  which  would 
ultimately  be  borne  by  the  Commission.  The  court  said: 
“It  is  unnecessary  to  discuss  individually  the  authorities 
cited  by  defendants.  They  are  all  distinguishable  by  the 
character  of  the  lessees’  operations.  In  each  case  the 
business  conducted  was  of  a  purely  private  nature,  having 
no  connection  with  the  public  function  performed  by  the 
body  from  which  the  land  was  leased.”  (32  Ill.  2d  338, 
341-42.  See  also  Martin  v.  Borough  of  Collingswood 
(1962),  36  N.J.  447,  177  A.2d  759.)  We  note  too  that  in 
People  v.  International  Salt  Co.,  233  Ill.  223,  the  court 
held  valid  a  tax  on  the  lessee’s  interest  in  property  owned 
by  the  Illinois  Central  Railroad,  whose  property,  under  its 
charter,  was  exempt  from  taxation. 

We  hold  that  Northwestern’s  charter  tax  exemption 
does  not  proscribe  the  taxing  of  plaintiffs’  leasehold 
estates  as  real  estate  under  section  26  of  the  Revenue  Act 
of  1939.  Jetton  v.  University  of  the  South,  208  U.S.  489, 
52  L.  Ed.  584,  28  S.  Ct.  375;  People  v.  International  Salt 
Co.,  233  Ill.  223. 

Nabisco  maintains  that  to  impose  the  leasehold  tax 
will  violate  its  right  to  equal  protection.  It  argues  that  it 
already  pays  Northwestern  rent  equal  to  a  fair  market 
rental,  which  includes  an  amount  which  but  for  the 
university’s  exemption  it  would  pay  as  taxes,  and  that  to 
require  it  to  pay  an  additional  amount  as  taxes  on  its 
leasehold  would  force  it  to  pay  more  than  a  lessee  of 
comparable  taxable  property.  The  validity  of  its  argument 
is  diminished  by  the  fact  that  it  alleges  in  its  complaint 
that  under  the  terms  of  its  leases  it  is  authorized  to  deduct 
from  its  rental  payments  the  amount  of  any  real  estate 
taxes  it  may  be  required  to  pay  on  its  leasehold  interest.  In 
Trimble  v.  City  of  Seattle,  231  U.S.  683,  58  L.  Ed.  435,  34 
S.  Ct.  210,  the  Supreme  Court  held  that  there  was  no 
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violation  of  equal  protection  when  a  leasehold  tax  was 
assessed  only  against  lessees  of  tax-exempt  State  land.  The 
court  said: 

“It  is  urged  that  to  deny  the  state’s  obligation 
[not  to  tax  its  lessees]  discriminates  uncon¬ 
stitutionally  against  this  class  of  lessees,  since 
all  others  are  free  from  the  burden.  But  that 
is  not  true.  Whether  landlord  or  tenant  shall  pay  a 
tax  is  a  matter  of  private  arrangement,  and  the 
practice  one  way  or  the  other  has  no  bearing  on 
the  matter.  The  argument  from  inequality  really 
works  the  other  way.  If  these  leaseholds  are  not 
taxable,  they  are  a  favored  class  of  property;  for 
ordinarily  leaseholds  are  taxed  even  if  they  are 
lumped  and  included  in  the  value  of  the  fee.”  231 
U.S.  683,  689-90,  58  L.  Ed.  435,  438-39,  34  S. 

Ct.  218,  219. 

As  was  stated  in  Titus  v.  Texas  Co.,  55  Ill.  2d  437,  442, 
“differential  treatment  for  purposes  of  taxation  can 
withstand  constitutional  attack  so  long  as  the  classifica¬ 
tions  are  reasonable.”  We  do  not  find  that  the  distinction 
between  lessees  of  tax  exempt  property  and  lessees  of 
taxable  property,  whereby  a  tax  on  the  leasehold  is 
imposed  on  the  former,  results  in  an  unreasonable  classi¬ 
fication. 

In  its  amicus  brief  Northwestern  contends  that  “The 
real  issue  in  this  case  ***  is  whether  Section  26  of  the 
Revenue  Act  ***  may  be  applied  ***  to  tax  a  lessee  for 
property  which  belongs  not  to  the  lessee  but  to  the  lessor, 
the  owner  of  the  fee.”  Simply  stated,  its  position  is  that 
the  lessees’  interests  may  indeed  be  taxed,  but  that  the 
only  valuation,  for  assessment  purposes,  which  may  be 
placed  on  a  leasehold  estate  is  that  which  results  in  the 
appreciation  of  its  value.  In  view  of  the  conclusions 
reached  we  need  not  further  consider  its  arguments. 

In  its  amicus  curiae  brief  Lake  Forest  College  urges 
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that  if  we  find  the  leasehold  estates  under  consideration  to 
be  taxable,  we  make  our  ruling  prospective  in  application 
and  not  retroactive  as  to  existing  leases.  We  have  limited 
the  retroactive  effect  of  a  decision  to  those  situations 
where  a  change  in  the  law  would  impose  undue  hardship 
upon  those  who  had  relied  upon  the  prior  law.  (See,  e.g., 
Molitor  v.  Kaneland  Community  Unit  District  No.  302,  18 
Ill.  2d  11.)  Where  no  change  in  prior  Illinois  law  is  effected 
by  the  decision  we  have  refused  to  limit  its  retroactive 
application.  ( Baier  v.  State  Farm  Insurance  Co.,  66  Ill.  2d 
119.)  Lake  Forest,  while  conceding  that  the  limiting  of  the 
retroactive  effect  of  a  decision  has  been  confined  to  those 
cases  in  which  a  prior  decision  is  overruled,  argues  that  the 
“state  of  the  law  under  which  such  leaseholds  could  in  no 
way  have  fairly  been  foreseen  as  taxable  prior  to  a  decision 
of  this  court”  requires  a  different  result.  We  do  not  agree. 

In  the  1952  University  of  Illinois  Law  Forum,  the 
following  statement  appears: 

“Another  type  of  real  estate  that  is  assessable  is 
created  where  the  owner  of  land  that  is  exempt  because 
of  ownership  regardless  of  use  leases  it.  This  includes  in 
addition  to  state  and  school  land,  land  owned  by  many 
corporations  created  by  special  acts  granting  such  exemp¬ 
tion  passed  prior  to  our  present  Constitution.  The  best 
known  of  these  are  probably  the  Illinois  Central  Railroad 
and  Northwestern  University.  Such  leaseholds  are  assess¬ 
able.  [Ill.  Rev.  Stat.,  ch.  120,  secs.  501(2),  507  (1951).] 

The  few  cases  that  have  arisen  seem  to  have  caused  little 
difficulty.  [See  Carrington  v.  People,  195  Ill.  484,  63  N.E. 

163  (1902)  (involving  a  leasehold  of  State-owned  lands), 
and  People  v.  International  Salt  Co.,  233  Ill.  223,  84  N.E. 

278  (1908)  (involving  a  leasehold  of  Ill.  Central  R.R.  right 
of  way  lands).]  ”  (Footnotes  in  brackets.)  (Gale,  Assess¬ 
ment  and  Collection  of  Taxes,  1952  U.  Ill.  L.F.  192,  195. 

See  also  Annot.,  Availability  of  Tax  Exemption  to 
Property  Held  on  Lease  from  Exempt  Owner,  54 
A.L.R.3d  402  (1973).) 

The  fact  that  Nabisco’s  leases  provide  for  the  deduction 
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from  the  rent  of  any  taxes  paid  by  the  lessee  and 
Pepsi-Cola’s  lease  provides  for  rental  in  lieu  of  taxes  leads 
us  to  conclude  that  both  plaintiffs  foresaw  the  strong 
possibility  that  their  leasehold  estates  would  be  subjected 
to  taxation  under  section  26  of  the  Revenue  Act  of  1939. 

For  the  foregoing  reasons,  the  judgment  of  the  circuit 
court  in  cause  No.  48313  is  affirmed  and  the  order  of  the 
circuit  court  of  Cook  County  in  cause  No.  48251  is 
reversed  and  the  cause  is  remanded  for  further  proceedings 
consistent  with  the  views  expressed  herein. 

48251  —  Reversed  and  remanded. 

48313  —  Ju dgm en t  affirm ed. 

MR.  JUSTICE  MORAN  took  no  part  in  the  consider¬ 
ation  or  decision  of  this  case. 

MR.  JUSTICE  UNDERWOOD,  dissenting: 

Until  the  filing  of  the  majority  opinion  in  these 
consolidated  cases  this  court  had  consistently  maintained 
the  integrity  of  the  1855  guarantee  by  the  State  of  Illinois 
to  Northwestern  University  “That  all  property  of  whatever 
kind  or  description  belonging  to  or  owned  by  said 
corporation  shall  be  forever  free  from  taxation  for  any  and 
all  purposes.”  (1855  Ill.  Laws  483,  sec.  4.)  ( Northwestern 
University  v.  People  ex  rel.  Miller  (1875),  80  Ill.  333,  rev’d 
(1879),  99  U.S.  309,  25  L.  Ed.  387 ;  In  re  Assessment  of 
Northwestern  University  (1903),  206  Ill.  64; Northwestern 
University  v.  Hanberg  (1908),  237  Ill.  18 5;  People  ex  rel. 
County  Collector  v.  Northwestern  University  (1972),  51 
Ill.  2d  131;  cert,  denied  (1972),  409  U.S.  852,  34  L.  Ed. 
2d  95,  93  S.  Ct.  65 ;  Dee-El  Garage ,  Inc.  v.  Korzen  (1972), 
53  Ill.  2d  1.)  The  net  effect  of  today’s  opinion,  as  I 
understand  it,  is  to  nullify  that  exemption  as  to  property 
owned  by  Northwestern  and  leased  to  others  even  though 
the  income  therefrom  is  used  for  educational  purposes. 

Northwestern’s  tax  exemption  is  one  of  the  few 
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remaining  broad,  subsidy-type  exemptions  possible  only 
under  our  1848  constitution.  Its  history  was  described  in 
some  detail  in  People  ex  rel.  County  Collector  v.  North¬ 
western  University  (1972),  51  Ill.  2d  131,  134-36: 

“***  Viewed  from  today’s  perspective,  the 
charter  tax  exemption  of  Northwestern  Univer¬ 
sity  is  highly  unusual.  But  as  of  the  date  when  the 
tax  exemption  was  enacted  as  a  means  of  in¬ 
ducing  donations  to  the  institution,  the  tax 
exemption  was  not  at  all  unusual.  The  public 
interest  in  higher  education  was  recognized  in  the 
early  days  of  the  State,  but  at  that  time  the 
recognition  took  the  form  of  special  charters 
authorizing  the  incorporation  of  particular  educa¬ 
tional  institutions.  The  charters  contained  tax 
exemptions,  the  terms  of  which  varied,  appar¬ 
ently  in  accordance  with  the  inducement  thought 
necessary  to  bring  about  contributions  to  estab¬ 
lish  and  maintain  the  institutions.  Some  of  the 
variations  are  set  forth  in  this  court’s  opinion  in 
People  ex  rel.  Gill  v.  Lake  Forest  University 
(1937),  367  Ill.  103. 

Prior  to  the  adoption  of  the  constitution  of 
1870,  a  large  number  of  corporate  charters  had 
been  granted  by  the  legislature  to  private  educa¬ 
tional  institutions.  There  were  more  than  80  such 
charters  which  contained  some  provision  for  tax 
exemption.  Only  a  relatively  small  number  of 
these  institutions  have  survived.  *** 

With  the  adoption  of  the  constitution  of 
1870  the  situation  changed  dramatically.  That 
constitution  prohibited  the  legislature  from  grant¬ 
ing  to  any  corporation  any  special  privilege  (art. 

IV,  sec.  22),  and  with  respect  to  exemption  from 
taxation  provided  that  such  ‘property  as  may  be 
used  exclusively  for  ***  school  ***  purposes, 
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may  be  exempted  from  taxation; but  such  exemp¬ 
tion  shall  be  only  by  general  law.’  (Art.  IX,  sec. 

3.)  And  by  general  law  the  legislature  exempted 
only  that  property  of  schools  which  was  used 
exclusively  for  school  purposes,  and  not  leased  or 
otherwise  used  with  a  view  to  profit. 

Educational  institutions  established  subse¬ 
quent  to  1870  therefore  do  not  enjoy  the  same 
kind  of  tax  exemption  that  is  enjoyed  by  North¬ 
western  University.  That  fact,  however,  does  not 
impair  the  validity  of  Northwestern’s  charter 
provision.  As  this  court  stated  in  1908:  ‘The 
changed  conditions  with  which  the  university  is 
now  surrounded  cannot  affect  the  meaning  of  the 
amendment  passed  in  1855.  Doubtless  the  legisla¬ 
ture  did  not  foresee  the  enormous  growth  of  the 
city  of  Chicago,  the  increase  in  the  value  of 
property,  the  growth  in  the  wealth,  and  the  work, 
the  wants  and  necessities  of  the  university.  The 
university  was  not  then  regarded  as  an  incubus  on 
the  community.  Schools  of  higher  learning  were 
scarce,  and  the  legislature  which  granted  this 
exemption  to  Northwestern  University  granted  to 
various  other  schools  perpetual  exemption  from 
taxation  of  all  the  property  they  should  ever 
acquire.  (Private  Laws  of  1855,  pp.  380,  384, 

503,  511,  513.)  Even  now  the  legislature  appro¬ 
priates  yearly  for  the  University  of  Illinois,  from 
money  raised  by  taxation,  sums  vastly  greater 
than  those  released  to  the  Northwestern  Univer¬ 
sity  through  this  exemption.’  Northwestern  Uni¬ 
versity  v.  Hanberg  (1908),  237  Ill.  185,  191-2.” 

Our  earlier  cases  establish,  as  the  majority  concedes,  that 
Northwestern’s  tax  exemption  constitutes  a  contract  be¬ 
tween  the  State  and  the  university,  the  obligation  of  which 
cannot  be  impaired  by  subsequent  legislation  imposing 
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taxes  upon  its  property,  whether  that  property  be  directly 
and  physically  used  for  school  purposes  or  leased  to  others 
and  the  proceeds  of  the  leases  used  for  those  purposes. 
( Miller ;  Hanberg;  People  ex  rel.  County  Collector  v. 
Northwestern  University.)  In  fact,  this  court’s  original 
interpretation  narrowly  limiting  the  scope  of  the  exemp¬ 
tion  to  that  property  used  directly  and  physically  for 
school  purposes  was  reversed  by  the  United  States  Su¬ 
preme  Court.  [Northwestern  University  v.  People  ex  rel. 
Miller  (1875),  80  Ill.  333,  rev’d  (1879),  99  U.S.  309,  25  L. 
Ed.  387.)  In  its  opinion  the  court  stressed:  “The  purpose 
of  a  college  or  university  is  to  give  youth  an  education. 
The  money  which  comes  from  the  sale  or  rent  of  land 
dedicated  to  that  object  aids  this  purpose.”  (99  U.S.  309, 
324,  25  L.  Ed.  387,  390.)  The  court  then  held  the  leasing 
of  its  land  to  others  did  not  destroy  Northwestern’s 
exemption. 

In  discussing  the  effect  of  the  taxes  here  in  question 
defendants  concede  that  sustaining  the  tax  will  result  in  a 
reduction  in  Northwestern’s  income  from  its  leased  pro¬ 
perty  by  compelling  the  university,  depending  on  the 
interpretation  of  its  lease  clauses,  to  reimburse  its  lessees 
for  taxes  paid,  forgo  its  right  to  the  additional  rent  it  now 
receives  in  lieu  of  taxes,  or  accept  a  lower  rental  when  its 
leases  must  be  renegotiated.  The  allegations  by  plaintiffs 
and  Northwestern  that  these  immediate  or  ultimate  losses 
of  income  resulting  from  imposition  of  the  tax  will  exceed 
$1,000,000  are  not  contradicted. 

It  is  important  in  the  consideration  of  this  case  to 
note  that  the  leasehold  tax  in  question  is  a  substantial  one 
levied  and  computed  under  sections  20(2)  and  26  of  the 
Revenue  Act.  The  former  provides  that  “Each  taxable 
leasehold  estate  shall  be  valued  at  its  fair  cash  value.”  (in. 
Rev.  Stat.  1973,  ch.  120,  par.  501(2).)  In  People  ex  rel. 
Korzen  v.  American  Airlines,  Inc.  (1967),  39  Ill.  2d  11, 
this  court  considered  the  method  to  be  used  in  computing 
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the  fair  cash  value  of  a  leasehold  taxable  under  section  26. 
The  tax  had  there  been  levied  upon  the  leasehold  interest 
of  American  in  hangar  facilities  and  a  site  at  Chicago- 
owned  O’Hare  Airport.  Since  the  property  owned  by  the 
city  was  exempt,  the  airline  contended  its  leasehold  was 
exempt  from  the  tax  under  the  earlier  opinion  of  this 
court  in  Illinois  State  Toll  Highway  Com.  v.  Korzen 
(1965),  32  Ill.  2d  338.  This  court  held,  however,  that  Toll 
Highway  was  not  controlling  since  in  that  case  the  burden 
of  the  tax  would  have  fallen  upon  the  tax-exempt  lessor  in 
the  form  of  reduced  rentals  whereas  in  American  Airlines 
the  likelihood  of  appreciably  reduced  rental  income  to  the 
tax-exempt  lessor  was  “extremely  remote.”  (39  Ill.  2d  11, 
15.)  Consequently,  the  court  held  American’s  leasehold 
interest  taxable.  In  determining  the  proper  basis  for 
valuing  that  interest  the  court  expressly  rejected  the 
argument  that  the  tax  base  should  be  the  incremental 
value— the  amount  which  a  third  party  would  be  willing  to 
pay  the  lessee,  in  addition  to  assuming  the  rental  obliga¬ 
tion,  for  an  assignment  of  the  lease.  It  is  entirely  clear 
from  American  Airlines  (39  Ill.  2d  11,  18-19)  and  Dee-El 
Garage  (53  Ill.  2d  1,  5)  that  the  leasehold  tax  to  be  levied 
under  sections  20  and  26  of  the  Revenue  Act  is  not  to  be 
measured  merely  by  incremental  or  potential  profit  value. 
Rather,  the  fair  cash  value  of  that  leasehold  is  determined 
by  multiplying  the  current  rental  value  of  the  property  by 
the  present  value  of  an  annual  payment  of  one  dollar 
during  the  remaining  term  of  the  lease.  While,  obviously, 
the  fair  cash  value  upon  which  the  tax  is  to  be  assessed  will 
depend  on  the  unexpired  term  of  the  lease,  the  very  real 
nature  of  the  resulting  burden  to  the  lessor  emanating 
from  reduced  rentals  is  demonstrated  by  American  Airlines 
and  by  the  tax  bills  in  this  case. 

Northwestern’s  lease  with  Pepsi-Cola  expressly  re¬ 
quires  payment  by  the  lessee  of  “tax-lieu  rent”— an 
amount,  agreed  upon  by  the  parties  at  four-year  intervals, 
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representing  the  approximate  amount  which  would  be 
payable  in  taxes  were  the  property  not  exempt.  For  1974 
the  amount  of  “tax-lieu  rent”  claimed  by  Northwestern 
was  $87,150.  The  tax  bill  received  by  Pepsi  in  August  of 
that  year,  for  1973  taxes,  was  $83,498.10.  Quite  clearly 
demonstrated  is  the  fact  that  taxation  of  this  leasehold 
interest  is,  for  all  practical  purposes,  the  equivalent  of 
taxing  Northwestern  upon  its  exempt  fee  interest,  thus,  as 
to  this  leased  property,  effectively  nullifying  its  exemp¬ 
tion.  The  university  will  no  longer  receive  “tax-lieu  rent” 
from  Pepsi-Cola,  and  Nabisco  will  deduct  its  taxes  from 
rental  payments.  This  subversion  of  Northwestern’s  ex¬ 
emption  is,  in  my  judgment,  a  clear  impairment  of  its 
charter  contract  in  violation  of  section  10  of  article  I  of 
the  Constitution  of  the  United  States. 

In  nullifying,  as  to  leased  property,  the  benefits  of 
Northwestern’s  exemption  the  majority  relies  upon  Jetton 
v.  University  of  the  South  (1908),  208  U.S.  489,  52  L.  Ed. 
584,  28  S.  Ct.  375.  In  that  case  the  Supreme  Court  upheld 
a  tax  upon  the  leasehold  interest  of  a  lessee  of  land  owned 
by  the  University  of  the  South  under  a  charter  exempting 
that  land  from  taxation  “as  long  as  said  lands  belong  to 
said  university.”  Such  authority  as  Jetton  might  have  been, 
however,  was  severely  diluted  by  the  later  case  of  Wright  v. 
Central  of  Georgia  Ry.  Co.  (1915),  236  U.S.  674,  59  L. 
Ed.  781,  35  S.  Ct.  471,  in  which  the  majority  of  that  court 
struck  down  a  tax  upon  the  lessee  of  railroad  property 
exempted  by  the  State  of  Georgia  from  taxation.  The 
diminution  in  Jetton's  stature  is  further  emphasized  since 
the  dissenting  opinion  in  Wright  relied  upon  it,  and  by  the 
further  fact  that  in  Central  of  Georgia  Ry.  Co.  v.  Wright 
(1919),  248  U.S.  525,  527,  63  L.  Ed.  401,  404,  39  S.  Ct. 
181  (the  second  Central  of  Georgia  case),  the  court 
adhered  to  its  original  view,  distinguishing  Jetton  as 
controlled  by  “exceptional  facts  and  language.”  People  v. 
International  Salt  Co.  (1908),  233  Ill.  223,  also  relied 
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upon  in  the  majority  opinion,  construes  without  discussion 
an  earlier  leasehold-taxing  statute  to  permit  a  tax  upon  the 
leasehold  interest  in  otherwise  exempt  property.  That 
opinion  contains  no  indication  as  to  the  manner  in  which 
the  value  of  the  lessee’s  interest  was  to  be  determined,  and 
it  may  have  been  assessed  upon  an  incremental  value  which 
the  plaintiffs,  Northwestern  and  I  agree  would  be  taxable 
here.  Consequently,  I  do  not  regard  International  Salt  as 
persuasive  here.  The  majority  also  views  the  presence  of 
tax-protection  clauses  in  plaintiffs’  leases  as  indicating 
their  expectation  of  taxation  of  their  leasehold  interest, 
but  the  presence  of  such  clauses  seems  to  me  only  the 
normal  action  of  any  prudent  lessee.  And,  in  any  event, 
the  existence  for  more  than  a  century  of  statutory 
provisions  similar  to  section  26  (1853  Ill.  Laws  39,  sec.  5) 
without  their  application  in  the  manner  now  attempted 
would  seem  to  be  some  indication  of  the  opinion  of  taxing 
authorities  regarding  their  applicability  to  Northwestern’s 
lessees. 

In  my  judgment  the  other  authorities  cited  by 
defendants  and  the  majority  are  not  persuasive,  for  they 
are  largely  concerned  with  either  the  “use”  type  of 
exemption  incorporated  in  our  1870  constitution  limiting 
the  scope  of  an  exemption  to  property  used  exclusively  for 
the  exempt  purpose,  or  with  “governmental”  exemptions 
in  which  the  exemption  attaches  only  so  long  as  the 
property  is  used  by  agencies  of  the  government.  In  both  of 
those  instances,  of  course,  a  lease  of  the  land  for  a 
nonexempt  use  violates  the  “exclusive  use”  requirement. 
The  opinions  which  do  not  fall  in  either  of  these  categories 
simply  do  not  discuss  the  exemption  issue. 

Some  leasehold  interests  in  otherwise  exempt  prop¬ 
erty  may,  of  course,  be  taxed  separate  and  apart  from  the 
exempt  fee,  as  American  Airlines  and  our  earlier  opinions 
clearly  establish.  But  those  cases  have  not  involved 


Sept.  1977 


Nabisco,  Inc.  v.  Korzen 


471 


exemptions  of  the  character  present  here.  The  thrust  of 
the  earlier  decisions  by  this  court  and  the  Supreme  Court 
in  the  prior  Northwestern  cases  has  been  that  the 
university  enjoys  one  of  the  few  remaining  broad  exemp¬ 
tions  from  property  taxation  of  a  type  possible  only  under 
our  pre-1870  constitution.  That  exemption  was  originally 
granted  by  a  young  and  growing  State  as  part  of  its  policy 
to  encourage  the  establishment  and  maintenance  by 
private  persons  of  needed  institutions  of  higher  education. 
As  a  direct  result  Northwestern  now  receives  from  its 
leased  properties  and  devotes  to  its  educational  purposes 
substantial  amounts  of  additional  rent  approximating  the 
amount  of  taxes  which  would  be  payable  were  it  not  for 
the  charter  exemption.  Sustaining  the  leasehold  tax  on  the 
lessee’s  interests  in  that  property,  as  American  Airlines 
holds  the  value  of  that  interest  must  be  computed,  will 
significantly  reduce  Northwestern’s  rental  income.  Con¬ 
sidering  the  fact  that  the  leasehold  tax,  as  assessed,  closely 
parallels  the  amount  of  general  real  estate  taxes  collectible 
on  nonexempt  property,  the  practical  result  is  to  shift  to 
Northwestern  the  burden  of  the  tax  in  disregard  of  our 
Toll  Highway  decision.  It  is  also  apparent  that  in  the 
situation  Lake  Forest  finds  itself— with  the  rent  from  the 
leased  property  only  slightly  more  than  the  leasehold 
taxes— its  exemption  has  virtually  been  converted  to  a 
“use”  exemption  so  far  as  its  value  to  the  college  is 
concerned— a  result  which  the  Supreme  Court  in  Miller 
expressly  precluded.  Likewise  the  inevitable  and  significant 
reduction  in  rental  income  impairs  Northwestern’s  charter 
contract  in  what  I  believe  to  be  a  violation  of  section  10  of 
article  I  of  the  Constitution  of  the  United  States.  As  Mr. 
Justice  Holmes  wrote  in  the  first  Central  of  Georgia  case, 
“the  protection  of  the  lessee  being  necessary  in  order  to 
make  good  that  promised  to  the  lessor”  (236  U.S.  674, 
680,  59  L.  Ed.  781,  785,  35  S.  Ct.  471,  472),  I  would  hold 
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that  the  section  26  leasehold  tax,  as  this  court  has  held  it 
must  be  computed,  cannot  be  imposed  upon  the  plaintiffs 
herein. 

MR.  JUSTICE  RYAN  joins  in  this  dissent. 


(No.  49241.— Respondent  suspended.) 

In  re  HARRY  B.  MADSEN,  Attorney,  Respondent. 

Opinion  filed  October  5,  1977. 

1.  DISCIPLINARY  PROCEEDINGS— an  attorney  acts  im¬ 
properly  where  he  threatens  to  charge  his  associates  with  ethical  and 
legal  violations  in  order  to  induce  them  not  to  testify  in  a 
disciplinary  proceeding  against  him.  Disciplinary  Rule  7— 105(A) 
provides  that  “[a]  lawyer  shall  not  present,  participate  in  presenting, 
or  threaten  to  present  criminal  charges  solely  to  obtain  an  advantage 
in  a  civil  matter,”  and  an  attorney  acts  improperly  where,  in  the 
presence  of  the  assistant  administrator  of  the  attorney  disciplinary 
system,  he  threatens  his  former  associates  with  revelation  of  asserted 
unethical  conduct,  contractual  violations  and  violations  of  the 
Criminal  Code  “on  a  civil  basis”  if  they  testify  in  the  disciplinary 
proceeding  against  him.  (Pp.  476-78.) 

2.  DISCIPLINARY  PROCEEDINGS—  when  an  attorney’s  mail¬ 
ing  of  a  “tip  sheet”  to  2,090  clients  does  not  merit  discipline.  An  at¬ 
torney  has  not  engaged  in  an  improper  effort  to  solicit  business  and 
should  not  be  subject  to  discipline  for  mailing  “Tips  from  your  Law¬ 
yer  for  1973”  to  2,090  clients,  recommending  review  of  wills  every 
two  years,  stating  he  is  engaged  in  a  wide  general  practice  processing 
1,149  files  a  year,  and  giving  various  items  of  information  such  as 
the  benefits  of  incorporating  a  business  and  methods  of  stopping 
payment  on  checks,  and  offering  his  availability  in  real  estate 
transactions  and  to  lecture  on  a  wide  range  of  topics,  and  stating 
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that  established  clients  may  call  for  brief  legal  advice  without 
necessarily  being  billed,  since  such  a  letter  contains  information  of 
value  and  its  mailing  alone  should  not  warrant  severe  discipline,  and 
since  Bates  v.  State  Bar  (1977),  433  U.S.  350,  may  raise  questions 
as  to  whether  such  conduct  would  permit  the  imposition  of 
sanctions.  (Pp.  475-78.) 

3.  DISCIPLINARY  PROCEEDINGS  —an  attorney  may  not  suc¬ 
cessfully  complain  of  his  lack  of  access  to  a  disciplinary  commis¬ 
sion's  files  where  he  does  not  show  resulting  prejudice.  An  attorney 
subjected  to  a  disciplinary  proceeding  may  not  successfully  complain 
that  current  procedures  of  the  Attorney  Registration  and  Discipli¬ 
nary  Commission  prohibit  a  respondent  attorney  from  investigating 
files  of  other  proceedings  before  the  Commission  where  the  attorney 
does  not  show  in  what  manner  he  is  prejudiced  by  his  lack  of  access. 
(P.  479.) 

4.  DISCIPLINARY  PROCEEDINGS— an  attorney  has  the  right 
to  vigorously  defend  a  disciplinary  proceeding  against  him.  An 
attorney  who  is  a  respondent  in  a  disciplinary  proceeding  is  entitled 
to  vigorously  defend  against  the  disciplinary  proceeding  and  to  raise 
any  factual,  legal,  or  constitutional  issues  appropriate  to  the  defense 
of  the  charges.  (P.  480.) 

5.  DISCIPLINARY  PROCEEDINGS— the  purpose  of  attorney 
discipline  is  to  safeguard  the  public  and  maintain  the  integrity  of  the 
legal  profession.  The  purpose  of  disciplinary  proceedings  against  an 
attorney  is  to  safeguard  the  public  and  maintain  the  integrity  of  the 
legal  profession.  (P.  481.) 

6.  DISCIPLINARY  PROCEEDINGS— the  discipline  imposed  on 
an  attorney  should  be  determined  on  the  merits  of  each  case. 
Determination  of  the  appropriate  sanction  in  an  attorney  discipli¬ 
nary  proceeding  is  difficult,  and  while  a  degree  of  uniformity  in  the 
application  of  attorney  discipline  is  desirable,  each  case  must  be 
determined  on  its  own  merits.  (P.  481.) 

7.  DISCIPLINARY  PROCEEDINGS— a  30-day  suspension  is 
proper  where  an  attorney  threatens  his  associates  in  order  to  induce 
them  not  to  testify  against  him  in  a  disciplinary  proceeding  and  files 
suits  against  the  administrator  of  the  disciplinary  commission.  An 
attorney  is  properly  suspended  from  the  practice  of  law  for  30  days 
where,  after  disciplinary  proceedings  are  instituted  against  him,  he 
attempts  to  induce  his  former  associates  not  to  testify  against  him 
by  threatening  to  reveal  their  alleged  unethical  and  illegal  conduct, 
and  where  he  files  suits  against  the  Administrator  of  the  Attorney 
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Registration  and  Disciplinary  Commission  in  Federal  and  State 
courts  alleging  various  improper  actions  and  seeking  an  injunction, 
and  where  he  demonstrates  to  the  Commission  an  attitude  of 
self-righteousness  and  rationalization  of  his  actions.  (Pp.  476, 
479-82.) 

DOOLEY  and  CLARK,  JJ .,  dissenting. 

Disciplinary  proceeding. 

Jack  Toporek,  of  Chicago,  for  the  Administrator  of 
the  Attorney  Registration  and  Disciplinary  Commission. 

James  R.  Marschewski,  of  Madsen  8c  Associates,  of 
Park  Ridge,  for  respondent,  and  Harry  B.  Madsen,  pro  se. 

MR.  JUSTICE  GOLDENHERSH  delivered  the  opinion 
of  the  court: 

The  Review  Board  of  the  Attorney  Registration  and 
Disciplinary  Commission  recommended  that  respondent, 
Harry  B.  Madsen,  who  was  licensed  to  practice  in  Illinois 
on  November  21,  I960,  be  suspended  from  the  practice  of 
law  for  two  years  and  until  the  further  order  of  the  court. 
The  original  complaint  filed  by  the  administrator  of  the 
attorney  discipline  system  charged  that  respondent  and 
two  associates  had  mailed  to  approximately  2,090  of  their 
clients  a  two-page  communication  entitled  “Tips  from 
your  Lawyer  for  1973”  and  a  pamphlet  published  by  the 
Illinois  State  Bar  Association  styled  “Wills,  Their  Impor¬ 
tance  and  Why  You  Should  Have  One,”  each  copy  of 
which  bore  the  name  of  respondent’s  firm,  its  address  and 
telephone  number.  It  was  charged  that  the  communication 
contained  “professionally  self-laudatory  statements  calcu¬ 
lated  to  attract  lay  clients,”  gave  “unsolicited  advice  to 
laymen,”  “suggested  the  need  of  the  respondents’  legal 
services,”  and  that  it  constituted  “the  solicitation  of 
professional  employment  by  advertising.” 

The  Hearing  Board  allowed  respondent’s  motion  to 
sever  and  set  the  case  for  hearing.  During  a  prehearing 
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conference  held  at  the  offices  of  the  attorney  disciplinary 
system  respondent  made  certain  statements  to  his  former 
associates.  Following  this  occurrence  the  complaint  was 
amended  by  adding  count  II,  which  charged  that  respond¬ 
ent  threatened  that  if  his  two  former  associates  testified  in 
the  proceeding  he  would  submit  evidence  that  their 
conduct  had  been  unethical,  that  they  were  guilty,  “on  a 
civil  basis,”  of  contractual  violations  and  of  violations  of 
the  Criminal  Code.  After  rather  lengthy  prehearing  activity 
the  matter  was  heard  by  a  hearing  panel  which  recom¬ 
mended  that  respondent  be  suspended  from  the  practice  of 
law  for  a  period  of  three  years.  Respondent  filed  excep¬ 
tions.  The  Review  Board  remanded  to  the  Hearing  Board 
with  directions  that  further  proceedings  be  held,  and  that 
it  be  assigned  to  a  hearing  panel  other  than  that  which  had 
previously  heard  the  matter.  Following  the  filing  with  the 
Hearing  Board  of  a  number  of  motions  and  of  actions  in 
both  the  State  and  Federal  courts,  the  matter  was  heard  by 
another  panel  of  the  Hearing  Board.  The  Hearing  Board 
concluded  that  although  the  conduct  charged  in  count  I 
was  improper  it  did  not  merit  the  imposition  of  sanctions. 
It  found  that  the  charges  contained  in  count  II  were 
proved  by  clear  and  convincing  evidence  and  recom¬ 
mended  that  respondent  be  censured.  Both  respondent  and 
the  Administrator  filed  exceptions,  and  following  oral 
argument  and  the  filing  of  briefs  the  Review  Board 
recommended  that  respondent  be  suspended  from  the 
practice  of  law  for  a  period  of  two  years  and  until  the 
further  order  of  the  court. 

The  first  document  described  in  count  I  was  entitled 
“Tips  from  your  Lawyer  for  1973.”  In  the  first  paragraph 
it  requested  the  addressee  to  advise  respondent’s  firm  if 
the  address  on  the  envelope  was  not  correct  “so  that  we 
can  note  your  important  files  accordingly.”  The  second 
paragraph  advised  that  wills  should  be  reviewed  at  least 
every  two  years  and  stated  that  the  firm’s  records 
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indicated  that  the  last  review  of  the  client’s  will  was  with 
reference  to  a  file  opened  on  a  stated  date  and  bearing  a 
designated  number.  The  next  paragraph  stated  that  the 
firm  engaged  in  “wide  general  practice,”  that  in  the 
preceding  year  it  had  processed  1,149  files  in  12  areas  of 
general  practice.  In  succeeding  paragraphs  it  warned  of  the 
pitfalls  of  out-of-State  land  investments,  advised  the  client 
as  to  his  rights  in  the  event  of  arrest,  contained  a  caveat  as 
to  purchasing  property  in  Wisconsin,  the  pitfalls  of 
franchises,  advised  further  that  there  were  means  of 
avoiding  probate,  that  certain  benefits  could  be  derived 
from  incorporating  a  business,  that  the  firm  was  available 
to  aid  in  real  estate  transactions,  and  concluded  with  some 
general  advice  concerning  stopping  payment  of  checks, 
checking  driver’s  licenses,  and  descent  and  distribution  in 
the  event  that  one  died  without  a  will.  It  offered  the 
services  of  attorneys  from  the  office  to  lecture  “on  a  wide 
range  of  topics”  to  business,  professional  and  social 
organizations,  and  stated  that  an  established  client  of  the 
office  could  feel  free  to  call  for  brief  legal  advice  for  which 
he  would  not  necessarily  be  billed. 

The  occurrence  out  of  which  count  II  arises  took 
place  at  the  offices  of  the  disciplinary  system.  The 
Administrator  had  issued  subpoenas  for  respondent’s  two 
former  associates  who  had  been  charged  jointly  with  him 
with  the  misconduct  alleged  in  count  I.  Respondent  caused 
subpoenas  to  issue  to  them  returnable  approximately  one 
hour  prior  to  the  time  when  the  hearing  was  to  commence. 
He  had  requested  by  telephone  that  the  Administrator  and 
the  Administrator’s  counsel  be  present.  At  that  time,  in 
the  presence  of  respondent’s  secretary,  his  then  counsel, 
the  assistant  administrator  and  the  counsel  for  the  Admin¬ 
istrator,  respondent  advised  his  two  former  associates  that 
he  knew  that  they  had  been  subpoenaed,  that  if  they 
would  decline  to  testify,  although  he  could  not  be  forced 
to  testify,  he  would  take  the  stand  voluntarily  and  admit 
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to  the  mailing  of  the  documents  described  in  count  I  and 
explain  the  manner  in  which  the  mailing  list  had  been 
selected.  He  stated  that  if  they  declined  the  offer  he  would 
find  it  necessary  to  impeach  them  and  that  in  the  course  of 
the  impeachment,  by  cross-examination  and  introduction 
of  documents,  he  would  show  that  they  had  been  guilty  of 
violations  of  the  Canons  of  Ethics,  their  contractual 
obligations  to  him,  and  the  Criminal  Code. 

The  hearing  panel  found  that  respondent  was  guilty  of 
violating  Disciplinary  Rule  1— 102(A)(1),  which  proscribes 
the  violation  of  a  disciplinary  rule,  in  that  he  had  violated 
Disciplinary  Rule  7— 105(A),  which  provides:  “A  lawyer 
shall  not  present,  participate  in  presenting,  or  threaten  to 
present  criminal  charges  solely  to  obtain  an  advantage  in  a 
civil  matter.”  It  pointed  out  that  the  violation  “arose  in  an 
atmosphere  of  bitterness  that  was  existing  between  the 
respondent  and  his  two  former  employees”  and  that  all  of 
the  acts  of  misconduct  were  done  “openly  in  the  presence 
of  the  assistant  Administrator  of  the  Disciplinary  Commis¬ 
sion  and  of  the  chief  counsel  for  the  Disciplinary  Commis¬ 
sion.”  It  concluded  that  no  sanctions  should  be  imposed 
by  reason  of  the  mailings  charged  in  count  I  but  that  the 
evidence  showed  that  one  of  the  purposes  of  the  conduct 
charged  in  count  II  was  to  dissuade  his  former  associates 
from  testifying  “and  this  is  a  circumstance  which  cannot 
be  countenanced  in  the  practice  of  law.”  It  recommended 
that  respondent  be  censured. 

The  Review  Board  concluded  that  the  violations  of 
the  disciplinary  rules  charged  in  count  I  were  sufficiently 
serious  “to  warrant  censure  if  only  this  one  Count  were 
involved  here.”  Concerning  the  allegations  contained  in 
count  II  it  concluded  that  respondent’s  acts  were  highly 
prejudicial  to  the  administration  of  justice  and  were 
designed  to  attempt  to  prevent  witnesses  from  testifying. 
The  Review  Board  concluded  that  respondent’s  conduct 
“was  inimicable  to  the  integrity  of  the  legal  profession  and 
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adversely  reflected  on  his  fitness  to  practice  law.”  It 
modified  the  recommendation  of  the  Hearing  Board  and 
unanimously  recommended  that  respondent  be  suspended 
from  the  practice  of  law  for  two  years  and  until  the 
further  order  of  the  court. 

Respondent  contends  that  the  finding  that  he  had 
violated  Rule  7— 105(A)  is  not  supported  by  clear  and 
convincing  evidence.  We  do  not  agree.  Respondent’s 
actions,  under  the  circumstances  shown,  were  clearly 
improper.  The  record  shows,  however,  that  respondent’s 
statements  were  made  in  the  presence  of  the  assistant 
administrator  of  the  disciplinary  system  and  its  general 
counsel  and  there  was  no  surreptitious  effort  to  influence 
or  intimidate  the  witnesses.  Although  we  do  not  approve 
or  condone  respondent’s  conduct,  we  conclude  that  it  does 
not  justify  the  imposition  of  the  severe  sanction  recom¬ 
mended  by  the  Review  Board. 

Concerning  the  alleged  impropriety  of  the  mailing  of 
the  “tip  sheet”  and  the  pamphlet,  we  have  concluded  that 
the  letter  contained  information  of  value  and  did  not, 
under  the  circumstances,  constitute  an  improper  effort  to 
solicit  business.  We  agree  with  the  conclusion  of  the 
hearing  panel  that  this  count  alone  would  not  warrant 
severe  discipline  and  add  parenthetically  that  in  view  of 
the  recent  decision  of  the  Supreme  Court  in  Bates  v.  State 
Bar ,  433  U.S,  350,  53  L.  Ed.  2d  810,  97  S.  Ct.  2691, 
a  question  may  indeed  exist  whether  respondent’s  conduct 
would  permit  the  imposition  of  sanctions. 

Respondent  contends  that  the  hearing  panel  erred  in 
admitting  testimony  of  his  former  associates  concerning 
the  fact  that,  during  the  pendency  of  this  proceeding,  he 
had  filed  disciplinary  charges  against  them.  He  argues  that 
the  “testimony  severely  damaged  the  respondent’s  defense 
and  as  a  result  was  reversible  error.”  We  have  examined  the 
authorities  cited,  and  the  transcript,  and  conclude  that  the 
admission  of  the  testimony  was  not  error. 
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Respondent  has  devoted  a  portion  of  his  brief  to  an 
attack  on  the  attorney  disciplinary  system.  He  describes 
the  system  as  “EXECUTIVE  in  that  it  prosecutes;  JUDI¬ 
CIAL  in  that  it  tries  cases;  and  LEGISLATIVE  in  that  it 
selectively  labels  as  violations  fact  situations  not  contem¬ 
plated  by  any  of  the  disciplinary  rules.”  He  charges  too 
that  the  Commission  now  “operates  as  THE  SUPREME 
COURT  wielding  powers  the  Court  itself  does  not  have  by 
vigorously  prosecuting  anew  a  previously  adjudicated 
matter  without  meeting  the  test  of  Neff  v.  George,  1936, 
364  Ill.  306,  by  showing  that  serious  detriment  is  thereby 
likely  to  arise  prejudicial  to  the  public  interest.”  Respon¬ 
dent  states  that  the  current  procedures  of  the  Commission 
which  prohibit  an  accused  from  investigating  into  other 
files  and  other  proceedings  before  the  Commission  violate 
the  equal  protection  clause  of  the  United  States  Constitu¬ 
tion.  He  asks  that  the  court  “find  that  the  veil  of  secrecy 
surrounding  all  actions  before  the  Attorney  Registration 
and  Disciplinary  Commission  is  a  violation  of  the  equal 
protection  clause.” 

The  record  shows  that  respondent  filed  numerous 
motions,  many  of  which  were  repetitive,  and  all  of  which 
were  considered  and  ruled  upon  by  the  hearing  panel  prior 
to  commencement  of  the  hearing.  On  respondent’s 
motion,  the  hearing  was  made  public,  and  we  fail  to  see  in 
what  manner  respondent  was  prejudiced  by  his  inability  to 
investigate  files  of  other  proceedings  before  the  disci¬ 
plinary  commission. 

During  the  pendency  of  these  proceedings  respondent, 
as  plaintiff,  filed  an  action  in  the  United  States  District 
Court  for  the  Northern  District  of  Illinois  against  Carl  H. 
Rolewick,  the  Administrator  of  the  Attorney  Registration 
and  Disciplinary  Commission,  the  Illinois  State  Bar  Asso¬ 
ciation  and  “John  Doe.”  The  complaint  alleged  that  John 
Doe,  described  “as  an  otherwise  unidentified  individual,” 
composed  and  forwarded  an  anonymous  unsigned  com- 
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plaint  concerning  the  mailing  of  the  documents  described. 
It  alleged  various  violations  of  the  Canons  of  Ethics  on  the 
part  of  defendant  Rolewick  and  of  the  chief  counsel  for 
the  disciplinary  commission,  that  defendant  Rolewick  and 
his  agents  have  “given  comfort  and  encouragement  to 
persons  who  are  sworn  witnesses  against  respondent”  (his 
former  associates)  by  failing  to  initiate  any  investigation  or 
administrative  procedures  concerning  their  misconduct; 
that  Rolewick  prevented  respondent  from  discovering 
certain  information  and  particularly  the  motivations  which 
led  to  the  filing  of  the  complaints  against  him;  and  that 
Rolewick’s  pattern  of  action  has  been  “arbitrary,  unfair 
and  unreasonable.”  He  alleged  damages  in  the  nature  of 
expenses  incurred  and  fees  lost  totaling  approximately 
$20,000  and  prayed  judgment  in  the  amount  of 
$29,231.29  plus  costs,  punitive  damages,  and  the  issuance 
of  a  permanent  injunction.  Although  the  record  does  not 
show  when  and  in  what  manner  the  dismissal  was  effected, 
the  action  was  dismissed  sometime  during  the  pendency  of 
this  proceeding. 

While  this  matter  was  pending  before  the  Hearing 
Board,  respondent,  as  attorney  for  “Robert  L.  Gottschalk, 
on  behalf  of  himself  and  all  other  clients  of  Harry  B. 
Madsen  similarly  situated,”  filed  in  the  circuit  court  of 
Cook  County  a  complaint  against  Carl  H.  Rolewick, 
Administrator  of  the  Attorney  Registration  and  Disci¬ 
plinary  Commission,  and  the  Illinois  State  Bar  Association, 
alleging  many  acts  of  misconduct  and  seeking  to  enjoin 
certain  alleged  improper  actions.  On  defendants’  motion, 
the  cause  was  dismissed. 

Although  not  made  the  subject  of  an  additional 
charge,  we  find  disturbing  the  timing  of  the  filing  of  the 
actions  in  the  United  States  District  Court  and  the  circuit 
court.  Although  respondent  was  entitled  to  vigorously 
defend  against  the  disciplinary  proceeding  and  raise  any 
factual,  legal  or  constitutional  issues  appropriate  to  the 
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defense  of  the  charges,  we  find  his  conduct  similar  to  that 
of  the  respondent  attorney  in  People  ex  rel.  Kunce  v. 
Hogan ,  67  Ill.  2d  55.  Hogan,  following  conviction  but 
before  sentencing  of  his  client,  joined  the  trial  judge  as  a 
party  defendant  in  an  action  filed  for  the  client.  Hogan 
was  found  guilty  of  contempt,  and  in  considering  whether 
the  specific  intent  in  filing  the  action  was  sufficiently 
proved  by  the  evidence,  we  held  that  a  contemptuous  state 
of  mind  may  be  inferred  from  the  action  taken  and  from 
the  proof  of  the  surrounding  circumstances. 

In  the  context  of  the  proceedings  which  had  preceded 
the  filing  of  the  suits,  and  considering  the  time  when  they 
were  filed,  it  would  appear  that  their  purpose  was  in  some 
manner  to  influence  or  intimidate  the  Administrator  in  the 
prosecution  of  this  action.  In  view  of  the  history  of  this 
case,  which  shows  that  the  second  charge  arose  out  of 
conduct  which  occurred  while  the  matter  was  pending  on 
count  I  of  the  complaint,  we  can  understand  why  the 
Administrator  did  not  refer  the  question  of  the  propriety 
of  respondent’s  action  in  filing  the  two  suits  to  another 
panel  of  the  Inquiry  Board. 

From  our  review  of  the  entire  record  we  agree  with 
the  Hearing  Board  and  the  Review  Board  that  the  conduct 
of  the  respondent  would  serve  to  bring  the  legal  profession 
into  serious  disrepute.  The  purpose  of  a  disciplinary 
proceeding  is  to  safeguard  the  public  and  maintain  the 
integrity  of  the  legal  profession.  {In  re  Smith ,  63  Ill.  2d 
250.)  Determination  of  the  appropriate  sanction  to  be 
imposed,  however,  is  difficult,  and  as  we  said  in  In  re 
Andros ,  64  El.  2d  419,  425-26,  “While  a  degree  of 
uniformity  in  the  application  of  attorney  discipline  is 
desirable,  each  case  must  still  be  determined  on  its  own 
merits.” 

The  testimony  and  exhibits  show  that  respondent  is  a 
lawyer  of  considerable  ability  who  displays  exceptional 
skills  in  the  field  of  law  office  organization  and  manage- 
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ment.  The  record  shows,  however,  that  despite  his  ability 
and  experience  he  has  failed  to  comprehend  the  impro¬ 
priety  of  either  the  conduct  charged  in  count  II  or  the 
filing  of  the  suits  in  the  circuit  and  district  courts.  On  the 
contrary,  the  record,  briefs  and  argument  reflect  an 
attitude  of  self-righteousness  and  rationalization  of  the 
actions  taken.  We  conclude  that  only  a  brief  period  of 
suspension  will  demonstrate  to  respondent  both  that  his 
conduct  was  improper  and  that  the  impropriety  was 
serious,  and  he  will,  therefore,  be  suspended  for  a  period 
of  30  days. 

Respondent  suspended. 


MR.  JUSTICE  DOOLEY,  dissenting: 

We  do  not  believe  this  case  justifies  discipline.  In  our 
opinion  a  grave  injustice  has  been  done  respondent. 

Here  the  conduct  of  the  Attorney  Registration  and 
Disciplinary  Commission  is  certainly  no  cause  for  applause. 
This  court,  however,  has  compounded  the  Commission’s 
wrong.  After  discussing  the  two  charges  on  which  respon¬ 
dent  was  tried,  the  court  has  considered  a  matter,  not  the 
subject  of  a  complaint,  of  which  respondent  had  no  notice, 
hearing  or  opportunity  to  present  his  side,  in  violation  of 
our  Rule  753(b)  (65  Ill.  2d  R.  753(b))  that  “[t]he 
complaint  shall  reasonably  inform  the  attorney  of  the  acts 
of  misconduct  he  is  alleged  to  have  committed.”  This  is 
frightening  when  it  is  remembered  that  this  court,  in  most 
instances,  is  the  last  bastion  of  that  elementary  foundation 
of  justice,  due  process. 

The  proceedings  before  the  Commission  were  bizarre 
to  say  the  least.  Count  I,  more  properly  termed  “round  1,” 
consisted  of  charges  that  Madsen  and  two  associates, 
Jancovic  and  Joost,  sent  out  a  brochure  allegedly  contain¬ 
ing  self-laudatory  statements  and  giving  unsolicited  legal 
advice. 
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This  was  a  publication  of  the  Illinois  State  Bar 
Association,  and  it  was  from  this  reputable  group  that  the 
numerous  copies  were  obtained.  Respondent,  in  requesting 
the  brochures,  advised  the  State  Bar  Association  of  their 
intended  use.  Such  “advertising”  allegedly  was  unethical. 
It  was  undisputed  that  this  bar  publication  was  mailed 
only  to  clients  and  that  no  legal  business  was  generated  by 
it.  We  fail  to  perceive  how  mailing  an  Illinois  State  Bar 
publication  to  one’s  clients  can  be  improper. 

Apart  from  the  recent  United  States  Supreme  Court 
decision  in  Bates  v.  State  Bar  (1977),  433  U.S.  350,  53 
L.  Ed.  2d  810,  97  S.  Ct.  2691,  we  do  not  believe  this  was 
improper.  The  Code  of  Professional  Responsibility  adopt¬ 
ed  by  the  American  Bar  Association  and  referred  to  in  In 
re  Spencer  (1977),  68  Ill.  2d  496,  500,  as  well  as  by  the 
United  States  Supreme  Court  in  Bates  (433  U.S.  350, 
369,  53  L.  Ed.  2d  810,  826,  97  S.  Ct.  2691,  2700-01), 
recognizes  that  “it  is  not  improper  for  a  lawyer  to 
volunteer  such  advice  and  render  resulting  legal  services  to 
***  former  clients  (in  regard  to  matters  germane  to  former 
employment),  and  regular  clients.”  ABA  Code  of  Profes¬ 
sional  Responsibility  EC  2—4  (1976). 

Formal  Opinion  No.  213  of  the  American  Bar 
Association  Committee  on  Professional  Ethics  (1941), 
decided  under  the  predecessor  of  the  current  code,  the 
Canons  of  Professional  Ethics,  Canon  27,  involved  the 
propriety  of  a  patent  firm  circulating  a  pamphlet  entitled 
“Law  News  Bulletin.”  It  included  significant  features  of 
current  legislation,  administrative  rules,  and  important 
decisions  in  the  patent  field.  The  circumstance  was  that 
there  was  no  impropriety  in  a  lawyer  advising  his  regular 
clients  on  anything  which  may  affect  the  clients’  interest 
so  long  as  the  communication  is  limited  to  such  informa¬ 
tion. 

In  In  re  Ratner  (1965),  194  Kan.  362,  399  P.2d  865, 
amongst  other  charges  there,  the  respondent  was  charged 
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with  soliciting  law  business  by  newsletters  sent  to  the 
officers  of  a  union,  whom  respondent  represented.  The 
court,  in  the  opinion  discharging  respondent,  observed: 

“The  newsletters,  by  means  of  which  respon¬ 
dents  are  alleged  to  have  advertised  their  wares, 
were  sent  to  the  officers  of  union  clients  repre¬ 
sented  by  their  firm.  Several  of  the  letters  are  in 
evidence.  They  contain  no  reference  to  any  cases 
handled  by  the  respondents.  Their  contents  are 
confined  to  rulings  of  boards,  commissions  and 
courts  on  problems  of  interest  to  union  labor, 
together  with  proposed  and  completed  legislation 
important  to  the  Brotherhood,  and  other  items 
which  might  affect  unions  and  their  members. 

The  respondents  cite  Opinion  213  of  the  Commit¬ 
tee  of  Professional  Ethics  and  Grievances  as 
permitting  such  practice.  After  studying  this 
opinion,  we  agree  that  sending  of  newsletters  of 
the  above  type  to  regular  clients  does  not  offend 
Canon  27.”  194  Kan.  362,  371,  399  P.2d  865, 
872-73. 

So  here  the  letters  were  not  sent  to  third  parties,  but  only 
to  past  and  present  clients  of  respondent’s  firm.  More  than 
that,  these  were  published  under  the  aegis  of  the  State  Bar 
Association— a  circumstance  indicative  of  their  intended 
purpose,  to  aid  the  public. 

Probable  jurisdiction  was  noted  on  October  4,  1976, 
in  Bates  v.  State  Bar  (1976),  429  U.S.  813,  50  L.  Ed.  2d 
73,  97  S.  Ct.  53.  Yet,  on  December  13,  1976,  in  its 
“Report  and  Recommendation  of  the  Review  Board  to  the 
Supreme  Court,”  the  Review  Board  stated:  “The  conclu¬ 
sions  as  to  Count  I  are  affirmed.  This  Board  considers  the 
Count  I  violation  of  the  Disciplinary  Rules  to  be  suffi¬ 
ciently  serious  to  warrant  censure  if  only  this  one  count 
were  involved  here.”  Thus,  it  was  well  over  one  month 
after  it  was  known  that  the  issue  of  advertising  by  lawyers 
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would  be  decided  by  the  United  States  Supreme  Court 
that  respondent  was  censured  on  the  advertising  count.  Of 
course,  this  involved  a  first  amendment  right,  and  it  is  our 
duty  under  the  fourteenth  amendment  to  protect  such 
rights  as  interpreted  by  the  United  States  Supreme  Court. 
(See  Bigelow  v.  Virginia  (1975),  421  U.S.  809,  811,  44  L. 
Ed.  2d  600,  605,  95  S.  Ct.  2222,  2227.)  The  Attorney 
Registration  and  Disciplinary  Commission  certainly  must 
have  been  aware  of  the  Code,  canon,  and  opinions,  as  well 
as  the  trend  of  the  law  towards  advertising  reflected  in 
Bates  v.  State  Bar  (1976),  429  U.S.  813,  50  L.  Ed.  2d  73, 
97  S.  Ct.  53. 

We  note  that  we  do  not  suffer  from  monumental 
naivete.  What  has  the  Attorney  Registration  and  Disci¬ 
plinary  Commission  ever  done  about  the  self-laudatory 
articles  about  certain  influential  members  of  the  bar? 
Some  are  obviously  subject-generated.  Most  exceed  what 
will  be  permissible  under  the  broadest  advertising  stan¬ 
dards  following  Bates.  These  “ads”  are  directed  to  the 
public,  not  clients,  to  attract  business.  In  some  instances 
the  purpose  is  to  give  stature  to  someone  without  it.  The 
average  newspaper  reader  senses  the  nature  of  these 
write-ups.  Yet  no  charge  of  impropriety  has  ever  been 
leveled  in  that  area. 

Here  respondent  is  a  neighborhood  practitioner.  He  is 
a  noninfluential  member  of  the  bar.  When  he  mails  a  bar 
association  brochure  only  to  clients  from  whom  he 
admitted  he  obtained  no  legal  business,  he  is  hailed  before 
the  Disciplinary  Commission  on  an  apparently  anonymous 
complaint.  Unfortunately,  this  is  but  another  of  justice’s 
injustices— a  characteristic  of  the  administration  of  justice 
from  time  immemorial.  It  always  seems  there  are  two 
standards:  one  for  the  influential,  another  for  the  nonin¬ 
fluential;  one  for  the  powerful,  another  for  the  powerless; 
and  one  for  the  highly  respected,  another  for  the  nondes¬ 
cript.  The  differentiation  in  standards  runs  the  long  litany 
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descriptive  of  differences  in  society. 

Count  II,  or  more  appropriately  “round  2,”  arose  out 
of  the  filing  of  count  I.  Jancovic  and  Joost,  Madsen’s 
associates,  were,  as  we  have  noted,  respondents  to  count  I. 
Jancovic  and  Joost  each  had  signed  the  brochure,  “Tips 
From  Your  Lawyer  for  1973.”  They  entered  into  a 
stipulation  with  the  Attorney  Registration  and  Disci¬ 
plinary  Commission,  which  in  effect  was  an  admission  of 
guilt.  After  Jancovic  and  Joost  had  made  their  admissions, 
Madsen  moved  that  his  case  be  severed  from  theirs. 
Strangely  enough,  there  was  a  finding  of  “no  violation” 
and  a  recommendation  of  “no  discipline”  as  to  Jancovic 
and  Joost.  The  Administrator  took  no  exceptions  to  these 
findings,  but  nonetheless  continued  to  prosecute  respon¬ 
dent  under  count  I. 

On  February  13,  1975,  Jancovic  and  Joost,  who  had 
been  subpoenaed  by  respondent,  were  advised  by  respon¬ 
dent  in  the  presence  of  the  assistant  Administrator  of  the 
Commission,  as  well  as  its  chief  counsel,  that  he  would 
testify  as  to  the  documents  and  answer  whatever  questions 
might  be  asked.  He  stated  he  would  impeach  Jancovic  and 
Joost,  showing  that  they  had  been  guilty  of  unethical 
conduct,  and  violated  their  contractual  obligation  with 
him,  and  also  the  Criminal  Code.  The  chief  counsel  for  the 
Commission,  presumably  with  a  consciousness  of  respon¬ 
dent’s  due  process  rights,  immediately  advised  the  hearing 
panel  as  follows: 

“A  few  moments  ago,  the  respondent  in  a 
conversation  with  Mr.  Oswald  and  myself  and  two 
of  my  witnesses  made  serious  threats  against 
those  witnesses  if  they  were  so  much  as  to  testify 
in  this  case.  I  propose  to  initiate  a  new  complaint 
against  the  respondent.  For  that  reason,  I  would 
like  to  have  time  to  go  back  to  the  Inquiry  Board 
for  that  purpose  so  that  I  can  add  another  count 
to  this  complaint  and  then  try  the  case  all  at  one 
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time.” 

Count  II  was  an  overreaction  by  hypersensitive  com¬ 
mission  personnel.  No  witness  was  necessary  to  prove 
count  I.  Respondent  had  admitted  the  charges  in  his 
answer  and  in  response  to  the  Commission’s  request  for 
admissions  of  fact.  The  testimony  of  Jancovic  and  Joost  in 
nowise  changed  the  proof  as  to  count  I.  How  could 
respondent  be  intimidating  witnesses  when  he  had  already 
admitted  the  substance  of  the  charge  of  count  I  in  the 
pleadings,  and  stated  he  himself  intended  to  so  testify? 

But  the  ferocity  with  which  the  Commission  pursued 
the  respondent  becomes  manifest  from  a  letter  from  its 
chief  counsel  dated  February  26,  1975,  and  directed  to  a 
member  of  an  inquiry  panel.  In  this,  it  is  stated: 

“There  has  been  a  long  delay  in  the  filing  of  the 
hearing  panel’s  report,  but  I  am  now  informed  that  no 
discipline  will  be  recommended  as  to  Joost  and  Jancovic 
and  I  am  in  accord  with  this  and  will  file  no  exceptions. 

Madsen  is  something  else.  I  enclose  a  copy  of  some  of 
the  items  in  the  record  of  his  case  together  with 
memorandas  by  myself,  Joost  and  Jancovic  relating  to 
Madsen’s  conduct  on  the  date  his  case  was  heard.  John  M. 
Oswald  has  read  these  memorandas  and  will  confirm  the 
facts  related. 

We  expect  to  bring  Mr.  Madsen’s  conduct  to  the 
attention  of  the  State’s  Attorney,  but  I  also  request  that 
you  vote  an  additional  complaint  against  him  which  I  will 
then  add  to  the  pending  complaint.  I  suggest  that  you 
may  conclude  that  he  has  violated  DR  1  — 102(A)(3),  (5) 
and  (6)  in  addition  to  his  violation  of  Ch.  38,  Sec. 

32— 4(b).”  (Emphasis  added.) 

Madsen’s  conduct  was  brought  to  the  attention  of  the 
State’s  Attorney,  who,  in  his  wisdom,  apparently  wanted 
no  part  of  it. 

The  Administrator  had  no  authority  to  refer  this 
matter  to  the  State’s  Attorney.  Our  Rule  752  (58  Ill.  2d  R. 
752)  provides  that  he  shall  investigate  the  conduct  of 
attorneys;  assist  each  Inquiry  Board  in  its  investigations; 
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employ  certain  personnel;  discharge  unsatisfactory  person¬ 
nel;  and  maintain  such  records  as  the  Commission  pre¬ 
scribes.  The  office  of  Administrator  for  the  Attorney 
Registration  and  Disciplinary  Commission  does  not  cloak 
him  or  his  chief  counsel  with  any  powers  of  a  prosecutor. 
This  is  but  one  of  many  instances,  a  study  of  the  record 
makes  obvious,  of  some  personal  enmity  towards  this 
member  of  the  bar  by  certain  commission  personnel.  Need 
it  be  said  that  such  an  attitude  aids  neither  the  function  of 
the  Attorney  Registration  and  Disciplinary  Commission, 
nor  the  duties  of  this  court? 

The  proceedings  which  followed  were  a  shambles.  On 
June  17,  1975,  the  amended  complaint  consisting  of  count 
I  and  count  II  was  mailed.  Under  Rule  5.1  of  the 
Commission,  the  respondent  has  28  days  within  which  to 
answer  or  otherwise  plead.  Rule  6.2  of  the  Commission 
also  provides  that  all  discovery  shall  be  completed  not  later 
than  14  days  prior  to  the  date  set  for  hearing.  The 
Commission,  however,  with  a  fine  disregard  for  its  own 
rules,  persisted  in  commencing  the  hearing  on  June  30, 
1975,  13  days  after  the  date  of  mailing  and  before  the 
respondent’s  pleading  was  due,  and  at  a  time  when 
discovery  was  impossible. 

On  June  25,  1975,  in  an  effort  to  prepare  for  the 
hearing  of  June  30,  an  employee  of  the  Commission, 
witness  to  what  occurred  on  February  13,  1975,  was 
subpoenaed.  However,  the  subpoena  was  quashed  because 
no  witness  fee  was  paid  and  it  was  not  within  a  reasonable 
time  prior  to  the  taking  of  the  depositions.  Actually,  all 
that  was  requisite  was  a  notice,  not  a  subpoena.  Rule  6.1 
of  the  Commission  provides  that  discovery  practice  shall 
be  in  accordance  with  the  Civil  Practice  Act  (Ill.  Rev.  Stat. 
1975,  ch.  110,  par.  1  et  seq.)  and  the  Supreme  Court 
Rules.  Supreme  Court  Rule  204(3)  (58  Ill.  2d  R.  204(3)) 
provides  that  service  of  notice  of  the  taking  of  a  deposition 
of  a  person  who  is  an  employee  of  a  party  is  sufficient  to 
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require  the  appearance  of  the  deponent.  No  subpoena  was 
necessary  under  this  rule  of  court  requiring  production  of 
full-time  employees  of  the  Commission.  The  Commission’s 
duty  to  disclose  is  no  narrower  than  that  of  the  attorney. 
The  discovery  provisions  of  the  Civil  Practice  Act  and  rules 
of  this  court  bind  both. 

Notwithstanding  respondent’s  motion  to  continue  the 
hearing  to  a  date  beyond  13  days  after  he  had  received  the 
complaint,  in  accordance  with  the  rules  of  the  Commis¬ 
sion,  the  matter  went  to  trial.  Respondent’s  motion  for  a 
continuance  was  not  ruled  upon  until  the  prosecution  had 
finished  its  case. 

On  October  16,  1975,  the  Hearing  Board  determined 
that  as  to  count  I  respondent  be  censured,  and  as  to  count 
II  that  he  be  suspended  from  the  practice  of  law  for  a 
period  of  three  years. 

Respondent  appealed  to  the  Review  Board,  which 
recognized  that  the  hearing  of  several  months  had  been  a 
futility  because  of  the  hearing  panel’s  violation  of  the 
Commission’s  rules.  The  cause  was  remanded  to  the 
Hearing  Board  with  directions  that  it  be  assigned  to  a  new 
hearing  panel  for  further  proceedings  applicable  to  all 
matters  relevant  to  the  second  amended  complaint  filed 
June  17,  1975,  which,  of  course,  consisted  of  two  counts. 
Such  inherently  erroneous  proceedings  against  a  profes¬ 
sional  man,  whose  vocation  hangs  in  the  balance  during  the 
pendency  of  the  charges,  cannot  be  justified. 

On  remand  for  a  new  hearing,  respondent  was 
unsuccessful  in  obtaining  intelligible  answers  on  the  oral 
depositions  of  the  Administrator  and  the  chief  counsel  of 
the  Commission.  Finally,  on  April  30,  1976,  he  obtained 
an  order  from  the  hearing  panel  for  the  Administrator  and 
his  chief  counsel  to  answer  certain  questions. 

On  July  14,  1976,  after  a  second  complete  hearing, 
the  panel  stated  with  reference  to  count  I  that  it  would 
warrant  discipline,  and  as  to  count  II  that  the  panel 
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recommended  censure. 

Viewed  as  a  whole,  the  proceedings  before  the 
Commission  were  unusual— a  charitable  term.  The  Admin¬ 
istrator  is  without  power  to  prosecute  selectively.  There  is 
no  authority  to  grant  immunity  to  witnesses.  While  this 
term  was  not  employed,  Jancovic  and  Joost,  by  conceding 
their  guilt  under  count  I,  got  off  with  “no  discipline.”  Nor 
is  it  part  of  the  Administrator’s  function  to  urge  prosecu¬ 
tion  by  the  State’s  Attorney  of  a  lawyer  before  him.  His 
function  is  to  aid  this  court  in  disciplining  members  of  the 
bar.  His  only  powers  are  disciplinary  in  nature.  (See 
Supreme  Court  Rule  751,  and  Rule  1.1  of  the  Rules  of  the 
Attorney  Registration  and  Disciplinary  Commission.) 
Above  all,  the  Commission  should  adhere  to  its  own  rules. 
Commencing  a  hearing  13  days  after  a  new  complaint  was 
mailed  was  clearly  unreasonable. 

The  Attorney  Registration  and  Disciplinary  Commis¬ 
sion  has  broad  powers.  Its  responsibilities  are  commen¬ 
surate  with  those  powers.  We  believe  arrogance  and 
irresponsibility  were  demonstrated  here.  Neither  is  part  of 
the  Administrator’s  duty.  Just  as  the  individual  citizen 
cannot  withstand  the  power  of  an  autocratic  government, 
so  no  individual  lawyer  can  withstand  an  autocratic 
Attorney  Registration  and  Disciplinary  Commission. 
Count  I  should  never  have  seen  existence.  Without  it  there 
would  not  have  been  this  comedy  of  errors. 

We  now  consider  the  reference  in  the  majority  opinion 
to  two  lawsuits.  What  deeply  disturbs  us  about  these 
matters  is  that  they  were  not  part  of  the  complaint  before 
the  Commission  under  our  Rule  753(b).  Respondent  was 
given  neither  notice  of  such  a  charge,  nor  an  opportunity 
to  be  heard.  No  consideration  of  nor  reference  to  these 
lawsuits  was  proper  if  respondent  was  to  be  accorded  due 
process— the  fundamental  concept  of  fairness. 

The  right  of  due  process  is  so  fundamental  that  its 
genesis  is  in  the  natural  law.  J.  Roland  Pennock’s  introduc- 


Oct.  1977 


In  re  Madsen 


491 


tion  to  the  recent  work,  Due  Process:  Nomos  XVIII , 
notes: 

“***  a  variety  of  streams  of  thought,  some  new  and 
some  traditional,  fed  the  stream  of  evolving  due  process 
interpretation.  All  sought  ‘justice.’  But  what  is  justice?  A 
venerable  historical  tradition  comes  down  to  us  under  the 
name  of  natural  law,  with  its  more  modern  offshoot  of 
natural  rights.  In  England  today,  the  term  ‘natural  justice’ 
is  perhaps  to  similar  effect,  but  is  less  freighted  with 
history.  Justice  Frankfurter,  frequently  attacked  by  Jus¬ 
tice  Black  for  importing  into  due  process  interpretation 
the  ‘accordionlike’  qualities  of  natural  law,  in  fact 
attempted  to  combine  history  and  discretion.  [Rochin  v. 
California  (1952),  342  U.S.  165  (Frankfurter’s  majority 
opinion  and  Black’s  concurring  opinion).]  He  sought  the 
best  of  the  ‘Anglo-Saxton  tradition,’  but  at  the  same  time 
attempted  to  blend  it  with  a  sympathetic  sensitivity  to 
current  trends  of  thought  regarding  justice.  Or  perhaps 
what  his  ethical  antennae  sensed  was  what  Edmund  Cahn 
called  the  ‘sense  of  injustice.’  ”  J.  Pennock  &:  J.  Chapman, 

Due  Process:  Nomos  XVIII  at  xvii  (N.Y.U.  Press  1977.) 

Admittedly  due  process  is  an  ancient  and  well- 
established  doctrine.  In  In  re  Ruffalo  (1968),  390  U.S. 
544,  20  L.  Ed.  2d  117,  88  S.  Ct.  1222,  an  attorney  was 
disbarred  on  a  charge  not  originally  made.  During  the 
course  of  the  hearing,  certain  amendments  were  added 
alleging  payment  to  Michael  Orlando  for  and  in  prepara¬ 
tion  of  suits  against  Orlando’s  employer.  In  a  reversing 
opinion  the  United  States  Supreme  Court  held  the 
procedure  employed  violated  the  attorney’s  fundamental 
right  to  due  process: 

“Disbarment,  designed  to  protect  the  public, 
is  a  punishment  or  penalty  imposed  on  the 
lawyer.  [Citations.]  He  is  accordingly  entitled  to 
procedural  due  process,  which  includes  fair  notice 
of  the  charge.  [Citation.]  It  was  said  in  Randall  v. 
Brigham ,  7  Wall.  523,  540,  19  L.  ed.  285,  293, 
that  when  proceedings  for  disbarment  are  ‘not 
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taken  for  matters  occurring  in  open  court,  in  the 
presence  of  the  judges,  notice  should  be  given  to 
the  attorney  of  the  charges  made  and  opportunity 
afforded  him  for  explanation  and  defence.’  There¬ 
fore,  one  of  the  conditions  this  Court  considers  in 
determining  whether  disbarment  by  a  State 
should  be  followed  by  disbarment  here  is  whether 
‘the  state  procedure  from  want  of  notice  or 
opportunity  to  be  heard  was  wanting  in  due 
process.’  [Citation.] 

In  the  present  case  petitioner  had  no  notice 
that  his  employment  of  Orlando  would  be  con¬ 
sidered  a  disbarment  offense  until  after  both  he 
and  Orlando  had  testified  at  length  on  all  the 
material  facts  pertaining  to  this  phase  of  the  case. 

As  Judge  Edwards,  dissenting  below,  said,  ‘Such 
procedural  violation  of  due  process  would  never 
pass  muster  in  any  normal  civil  or  criminal 
litigation.’  [Citation.]”  (390  U.S.  544,  550-51, 

20  L.  Ed.  2d  117,  122,  88  S.  Ct.  1222,  1226.) 

In  Ruffalo’s  case  the  charges  were  made  during  the  hearing 
process.  Here  the  matter  considered  was  never  a  part  of  a 
charge,  and  there  was  no  hearing  on  it.  These  were  never 
considered  by  the  Inquiry  Board,  the  hearing  panel  or  the 
Review  Board. 

The  fundamental  fairness  which  is  due  process  has 
been  described: 

“An  elementary  and  fundamental  require¬ 
ment  of  due  process  in  any  proceeding  which  is  to 
be  accorded  finality  is  notice  reasonably  calcu¬ 
lated,  under  all  the  circumstances,  to  apprise 
interested  parties  of  the  pendency  of  the  action 
and  afford  them  an  opportunity  to  present  their 
objections.”  Mullane  v.  Central  Hanover  Bank  & 
Trust  Co.  (1950),  339  U.S.  306,  314,  94  L.  Ed. 

865,  873,  70  S.  Ct.  652,  657. 
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This  court  has  long  recognized  that  a  party  must  not 
only  receive  notice  of  the  charges  against  him,  but  be 
afforded  the  opportunity  to  be  heard  on  such  charges. 
Durkin  v.  Hey  (1941),  376  Ill.  292,  300;  Bruce  v. 
Department  of  Registration  &  Education  (1963),  26  Ill.  2d 
612,  621  \People  v.  Peters  (1957),  10  Ill.  2d  577,  580. 

As  “the  deliberations  of  the  trial  judge  are  limited  to 
the  exhibits  offered  and  admitted  in  evidence  and  the 
record  made  before  him  in  open  court”  ( People  v.  Rivers 
(1951),  410  Ill.  410,  416),  so  this  court  cannot  consider 
matters  not  in  evidence  and  not  part  of  the  record  before 
it  [People  v.  Scudder  Buick,  Inc.  (1971),  47  Ill.  2d  388, 
390-91;  Kazubowski  v.  Kazubowski  (1970),  45  Ill.  2d  405, 
415;  Gille  v.  Winnebago  County  Housing  Authority 
(1970),  44  Ill.  2d  419,  427). 

More  than  that,  this  record  adequately  demonstrates 
why  suit  was  filed  in  the  United  States  District  Court.  It 
charged  the  Commission  with  violation  of  its  own  rules, 
harassing  the  respondent  by  subjecting  him  to  seven 
different  boards  at  great  personal  expense,  and  questioned 
the  constitutionality  of  the  conduct  of  the  Commission. 
The  filing  date  was  April  5,  1976,  after  the  Commission 
held  conducted  one  hearing  which  the  Review  Board  had  to 
reverse  for  violation  of  the  Commission’s  rules  by  the 
hearing  panel.  Prior  to  filing  this  action  the  Commission 
had  accepted  a  finding  of  “no  discipline”  against  J ancovic 
and  Joost.  So  also,  through  its  chief  counsel,  it  had 
suggested  to  the  Inquiry  Board  that  Madsen’s  matter  be 
turned  over  to  the  State’s  Attorney  of  Cook  County.  The 
Commission  had  refused  to  give  Madsen  the  name  of  the 
complainant,  although  its  rules  provide  that  charges  from 
persons  other  than  members  of  an  inquiry  board  shall 
identify  the  person  making  the  charge  (Rule  1.2  of  the 
Rules  of  the  Attorney  Registration  and  Disciplinary 
Commission).  Respondent  had  been  denied  discovery.  We 
believe  the  conduct  of  the  Commission  amply  justified 
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resort  to  the  courts. 

We  are  equally  concerned  by  this  statement  in  the 
majority  opinion: 

“The  record  shows  that  respondent  filed 
numerous  motions,  many  of  which  were  repeti¬ 
tive,  and  all  of  which  were  considered  and  ruled 
upon  by  the  hearing  panel  prior  to  the  com¬ 
mencement  of  the  hearing.”  (68  Ill.  2d  at  479.) 
Each  of  these  motions  was  within  the  confines  of 
legitimate  advocacy.  Is  a  lawyer  to  be  criticized  for  making 
them?  It  will  be  a  sorry  day  in  the  administration  of  justice 
when  the  courageous  advocate  is  penalized  because  he 
employs  the  tools  the  law  allows.  The  fearless  and 
courageous  advocate  is  as  important  to  the  administration 
of  justice  as  an  independent  judiciary.  Without  him  all 
rights  are  mere  abstractions.  The  outcome  of  the  trial  of 
Socrates,  Joan  of  Arc,  and  Mary  Queen  of  Scots  could 
possibly  have  been  different  had  a  strong  and  fearless 
advocate  appeared  in  their  defense. 

Particularly  significant  in  this  record  is  the  absence  of 
any  evidence  suggesting  any  amoral  conduct  on  the  part 
of  respondent.  There  is  no  question  of  his  integrity  or  fair 
dealing.  It  was  stipulated  that  he  was  a  “beneficent 
employer.”  So  far  as  we  can  ascertain,  Mr.  Madsen  is  an 
honorable  man,  who  has  done  nothing  to  injure  anyone. 
He  was  the  object  of  energumens  on  the  Commission.  He 
has  been  literally  pilloried  because  he  asserted  his  rights 
and  questioned  the  procedures  of  the  Commission.  This 
seems  obvious  from  the  conclusion  of  the  majority 
opinion:  “[T]he  record,  briefs  and  argument  reflect  an 
attitude  of  self-righteousness  and  rationalization  of  the 
actions  taken.”  68  Ill.  2d  at  482. 

This  day  in  another  case  [In  re  Spencer,  68  Ill.  2d 
496),  the  discipline  was  “censure”  as  compared  to  a 
30-day  suspension  here. 

In  that  other  case  Spencer  represented  the  executor  in 


Oct.  1977 


In  re  Madsen 


495 


proceedings  in  which  a  will  was  admitted  to  probate. 
Under  the  terms  of  this  will  Minnie  Bielefeldt  inherited  the 
entire  estate.  A  petition  to  contest  the  will  was  filed. 

Without  the  knowledge  of  the  executor,  respondent, 
whose  obligation  it  was  to  defend  the  will,  accepted  a 
retainer  from  Minnie  Bielefeldt  as  well  as  a  contingent  fee 
agreement  whereby  he  was  to  be  paid  one-third  of  any  sum 
obtained  by  her  from  the  estate,  inclusive  of  the  one-sixth 
of  the  estate  to  which  she  was  entitled  as  an  heir. 
Moreover,  the  contract  provided  Spencer  was  “appointed 
and  designated  by  me  in  the  case  of  my  death  to  be  the 
attorney  for  my  estate.” 

Spencer  filed  an  appearance  in  the  will  contest 
proceeding  and  did  not  withdraw  as  the  attorney  for  the 
executor  until  more  than  three  months  after  the  petition 
to  contest  the  will  was  filed. 

A  petition  requiring  the  removal  of  the  executor 
purportedly  signed  by  Minnie  Bielefeldt  and  notarized  was 
filed,  but  respondent  had  forged  her  name  without  her 
consent.  The  petition  had  to  be  withdrawn  because  she 
was  unwilling  to  proceed  with  the  removal. 

Substantial  sums  were  involved.  Respondent  obtained 
$8,750  from  Mrs.  Bielefeldt  and  $5,635  from  the  estate. 
He  later  filed  a  suit  against  her  and  recovered  an  additional 
$14,000. 

If  the  penalty  of  censure  was  appropriate  there,  then, 
were  it  in  our  power,  a  laurel  wreath  would  be  equally 
appropriate  here.  Respondent’s  right  to  a  post  of  honor  in 
the  profession  should  not  be  questioned  by  these  pro¬ 
ceedings. 


MR.  JUSTICE  CLARK  joins  in  this  dissent. 
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(No.  49242.— Respondent  censured.) 

In  re  STEVEN  CYRUS  SPENCER,  Attorney,  Respondent. 

Opinion  filed  October  5,  1977. 

1.  DISCIPLINARY  PROCEEDINGS—  representing  an  executor 
in  admitting  a  will  to  probate  and  thereafter  representing  a  legatee 
defending  the  will  in  a  will  contest  does  not  necessarily  show  a 
conflict  of  interest.  No  conflict  of  interest  on  the  part  of  an  attorney 
is  shown  where  the  attorney  represents  the  executor  of  a  will  in 
proceedings  to  admit  it  to  probate  and  then,  before  being  replaced  as 
attorney  for  the  executor,  represents  a  legatee  in  defending  the  will 
in  a  will  contest  that  the  executor  has  decided  not  to  defend.  (Pp. 
497-500.) 

2.  DISCIPLINARY  PROCEEDINGS—*/^  ABA  Code  of  Pro¬ 
fessional  Responsibility  may  serve  as  a  guide  in  attorney  disciplinary 
matters.  Although  the  Illinois  Supreme  Court  has  not  formally 
approved  the  Code  of  Professional  Responsibility  adopted  by  the 
American  Bar  Association,  it  frequently  serves  as  a  guide  for 
standards  of  professional  conduct.  (P.  500.) 

3.  DISCIPLINARY  PROCEEDINGS— the  purpose  of  attorney 
discipline  is  to  safeguard  the  public  and  maintain  the  integrity  of  the 
legal  profession.  The  purpose  of  attorney  disciplinary  proceedings  is 
to  safeguard  the  public  and  maintain  the  integrity  of  the  legal 
profession.  (P.  501.) 

4.  DISCIPLINARY  PROCEEDINGS—*/^  appropriate  sanction 
in  an  attorney  disciplinary  matter  must  be  determined  on  the  merits 
of  each  case.  Determination  of  the  appropriate  sanction  for  attorney 
misconduct  is  difficult,  and,  while  a  degree  of  uniformity  in  the 
application  of  attorney  discipline  is  desirable,  each  case  must  be 
determined  on  its  own  merits.  (P.  501.) 

5.  DISCIPLINARY  PROCEEDINGS— a  75-year-old  attorney  is 
properly  censured  where  he  fails  to  advise  the  court  that  the 
executor  whom  he  represents  does  not  intend  to  defend  the  will  and 
that  the  attorney  has  a  contingent  fee  contract  with  a  defending 
legatee.  Censure  is  an  appropriate  sanction  where  an  approximately 
75-year-old  attorney  not  previously  the  subject  of  disciplinary  action 
represented  the  executor  of  an  estate  in  proceedings  to  admit  a  will 
to  probate  and  then,  without  the  court’s  knowledge,  entered  into  a 
contingent  fee  contract  whereby,  after  the  outcome  of  a  will  contest 
that  the  executor  decided  not  to  defend,  the  attorney  would  receive 
one  third  of  the  principal  legatee’s  inheritance  that  exceeded  her 
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statutory  share  in  case  of  intestacy.  (Pp.  497-501.) 

DOOLEY,  J.,  specially  concurring. 

Disciplinary  proceeding. 

Mary  M.  Conrad,  of  Chicago,  for  the  Administrator  of 
the  Attorney  Registration  and  Disciplinary  Commission. 

Wayne  B.  Giampietro,  of  Chicago  (Ligtenberg, 
Dejong,  Poltrock  &  Giampietro,  of  counsel),  for  re¬ 
spondent. 

MR.  JUSTICE  GOLDENHERSH  delivered  the  opinion 
of  the  court: 

The  Hearing  Board  of  the  Attorney  Registration  and 
Disciplinary  Commission  found  that  there  was  clear  and 
convincing  evidence  that  the  respondent,  Steven  Cyrus 
Spencer,  who  was  admitted  to  practice  law  in  this 
jurisdiction  on  October  16,  1930,  had  engaged  in  conduct 
unbecoming  a  member  of  the  legal  profession  and  prejudi¬ 
cial  to  the  administration  of  justice,  and  recommended 
that  he  be  suspended  from  the  practice  of  law  for  a  period 
of  six  months.  The  Review  Board,  with  one  member 
dissenting,  although  finding  “that  the  conduct  of  respond¬ 
ent  did  not  comport  with  the  highest  traditions  of  the 
profession,”  found  that  he  should  not  be  subjected  to 
discipline  and  dismissed  the  proceedings.  We  allowed  the 
petition  of  the  Administrator  for  leave  to  file  exceptions 
to  the  report  of  the  Review  Board.  Rule  753(e). 

The  record  shows  that  John  F.  Heller,  a  resident  of 
Cook  County,  died  testate  on  June  19,  1967.  The  testator 
nominated  his  brother,  Henry  F.  Heller,  as  executor, 
bequeathed  the  sum  of  $1  each  to  Henry  F.  Heller  and 
another  brother,  Charles  H.  Heller,  and  bequeathed  the 
rest  of  his  estate  to  his  sister,  Minnie  Bielefeldt.  Respond¬ 
ent  represented  the  executor  in  the  proceedings  in  which 
the  will  was  admitted  to  probate. 
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A  petition  to  contest  the  validity  of  the  will  (Ill.  Rev. 
Stat.  1967,  ch.  3,  par.  90)  was  filed  by  a  third  brother  and 
two  nephews  of  the  testator  alleging  that  Minnie  Bielefeldt 
had  exercised  undue  and  improper  influence  upon  the 
testator  in  the  execution  of  the  will,  that  the  testator  was 
incompetent,  and  requesting  that  the  will  be  held  “null 
and  void  and  of  no  effect.” 

The  Administrator’s  complaint  charges  and  the  evi¬ 
dence  shows  that  the  respondent,  without  the  knowledge 
or  consent  of  the  executor,  accepted  a  retainer  fee  from 
Minnie  Bielefeldt  to  represent  her  interests  in  the  estate. 
Approximately  one  month  after  the  petition  to  contest  the 
will  was  filed,  respondent  presented  to  Mrs.  Bielefeldt  a 
contingent  fee  contract  under  the  terms  of  which  he  was 
to  represent  her  in  the  will  contest,  proceedings  and  was  to 
be  paid  33  1/3  percent  of  any  sums  obtained  by  her  from 
the  estate  exclusive  of  the  1  /6th  of  the  estate  to  which  she 
was  entitled  as  an  heir  of  the  deceased.  The  contract  also 
provided  that  respondent  is  “likewise  appointed  and 
designated  by  me  in  the  case  of  my  death  to  be  the 
attorney  for  my  estate.” 

The  record  shows  that  the  respondent  filed  an 
appearance  for  Mrs.  Bielefeldt  in  the  will  contest  proceed¬ 
ings  and  that  respondent  did  not  withdraw  as  attorney  for 
the  executor  until  more  than  three  months  after  the 
petition  to  contest  the  will  was  filed.  It  is  apparent  that 
relations  between  respondent  and  the  executor  became 
progressively  more  acrimonious.  Although  the  precise 
nature  of  the  dispute  cannot  be  determined  from  the 
record,  the  circuit  court  entered  an  order  directing 
respondent  “as  former  attorney  for  Henry  F.  Heller, 
Executor,”  to  deliver  to  the  executor’s  then  attorneys  all 
documents  and  records  relevant  to  the  estate.  Subsequent 
to  the  entry  of  that  order,  a  petition,  purportedly  signed 
by  Minnie  Bielefeldt  and  notarized,  requesting  the  removal 
of  the  executor,  was  filed.  The  testimony  shows  that 
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respondent  signed  Mrs.  Bielefeldt’s  name  without  her 
consent,  and  that  the  petition  was  later  withdrawn  because 
she  was  unwilling  to  sign  the  petition  or  proceed  with  the 
removal.  An  order  of  the  circuit  court,  “on  motion  of 
Minnie  Bielefeldt,”  granted  her  leave  to  withdraw  the 
petition.  The  will  contest  was  settled  upon  payment  to  the 
plaintiffs  of  the  sum  of  $25,000.  The  settlement  agree¬ 
ment  shows  that  an  attorney’s  fee  in  the  amount  of  $9,000 
was  paid  to  Harold  A.  Liebenson  “in  full  payment  for  legal 
services  rendered  in  behalf  of  Minnie  Bielefeldt,  legatee 
and  defendant.”  The  circuit  court  ordered  that  the  sum 
paid  to  Mr.  Liebenson  be  treated  as  an  expense  of  the 
administration  of  the  estate. 

The  gross  estate  was  approximately  $250,000  and  the 
net  estate  approximately  half  that  amount.  Respondent 
was  paid  $8,750  by  Mrs.  Bielefeldt  and  received  $5,635 
from  the  estate.  The  final  settlement  shows  that  the 
executor  was  paid  $7,100  and  that  the  counsel  who 
succeeded  respondent  were  paid  $10,400. 

Respondent  billed  Mrs.  Bielefeldt  in  the  amount  of 
$36,834.82  under  the  contingent  fee  contract  and,  upon 
her  refusal  to  pay,  filed  suit.  The  claim  was  settled  upon 
her  payment  to  him  of  $14,000. 

The  Administrator  contends  that  the  respondent 
engaged  in  the  representation  of  conflicting  interests  and 
that,  in  failing  to  advise  the  court  of  facts  essential  to  the 
proper  administration  of  the  estate,  he  violated  his  duty  as 
an  attorney  and  officer  of  the  court.  He  argues  too  that 
the  contingent  fee  contract  was  unreasonable,  uncon¬ 
scionable  and  fraudulent,  and  that  the  fees  charged  and 
collected  were  excessive.  It  is  respondent’s  position  that 
the  interests  of  the  executor  and  Minnie  Bielefeldt  were 
identical  and  that  he  did  not  therefore  represent  conflict¬ 
ing  interests;  that  the  execution  of  the  contingent  fee 
contract  is  not  ground  for  discipline  and  that  the  Review 
Board  correctly  concluded  that  the  disciplinary  proceed- 
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ings  should  be  dismissed. 

We  have  examined  People  v.  Gerold,  265  Ill.  448,  In  re 
Williams,  bl  Ill.  2d  63,  and  In  re  Michal,  415  Ill.  150,  cited 
by  the  Administrator  in  support  of  his  contention  that 
respondent  was  guilty  of  representing  conflicting  clients’ 
interests.  Those  cases  are  clearly  distinguishable.  Unlike 
Gerold,  respondent  did  not  acquire  information  in  the 
course  of  his  representation  of  the  executor  which  could 
operate  to  his  former  client’s  disadvantage,  nor  as  in 
Williams  and  Michal  did  he,  subsequent  to  the  death  of  a 
former  client,  utilize  information  obtained  during  earlier 
representation  to  attack  the  deceased  former  client’s 
actions. 

Notwithstanding  the  fact  that  the  record  discloses  no 
conflict  of  interest,  respondent’s  conduct  clearly  did  not 
comport  with  accepted  professional  standards  and  could 
adversely  affect  public  confidence  in  our  profession. 
Although  this  court  has  not  formally  approved  the  Code  of 
Professional  Responsibility  adopted  by  the  American  Bar 
Association,  it  frequently  serves  as  a  guide  for  standards  of 
professional  conduct.  Disciplinary  Rule  5— 105(C)  pro¬ 
vides:  “[A]  lawyer  may  represent  multiple  clients  if  it  is 
obvious  that  he  can  adequately  represent  the  interest  of 
each  and  if  each  consents  to  the  representation  after  full 
disclosure  of  the  possible  effect  of  such  representation  on 
the  exercise  of  his  independent  professional  judgment  on 
behalf  of  each.”  Respondent,  upon  ascertaining  that  the 
executor  did  not  intend  to  defend  against  the  petition  to 
contest  the  will,  failed  to  advise  the  court  of  that  fact. 
Respondent  entered  “the  appearance  of  defendants  Minnie 
Bielefeldt  et  al and  it  was  only  after  further  proceedings 
relevant  to  the  pleadings  that  the  court  learned  of  his  true 
status  and  ordered  that  his  appearance  for  defendants 
other  than  Mrs.  Bielefeldt  be  stricken.  It  is  also  clear  from 
the  record  that  he  did  not  advise  Mrs.  Bielefeldt  con¬ 
cerning  the  nature  of  his  duties  if  he  were  to  continue  in 
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the  capacity  of  attorney  for  the  executor.  He  accepted  fees 
from  the  estate,  and  it  is  apparent  from  the  record  that  the 
court  was  not  advised  at  any  time  that  he  had  also  been 
paid  by  Mrs.  Bielefeldt,  and  had  entered  into  a  contingent 
fee  contract  with  her.  Furthermore,  if  respondent  relied 
upon  his  contingent  fee  agreement,  the  fee  paid  to 
attorney  Harold  A.  Liebenson  was  properly  payable  from 
his  contingent  fee  and  should  not  have  been  allowed  as  an 
additional  expense  of  the  estate.  It  would  appear  further 
that  had  respondent  advised  the  court  of  the  executor’s 
refusal  to  defend  the  petition  to  contest  the  will,  appropri¬ 
ate  proceedings  under  the  provisions  of  section  93  of  the 
Probate  Act  (Ill.  Rev.  Stat.  1967,  ch.  3,  par.  93)  could 
have  been  instituted,  and  the  fees  paid  would  have  been  an 
expense  of  administration  deductible  in  the  computation 
of  estate  and  inheritance  taxes. 

Under  the  circumstances  we  do  not  agree  with  the 
Review  Board  that  the  respondent  should  not  be  subjected 
to  discipline.  The  purpose  of  a  disciplinary  proceeding  is  to 
safeguard  the  public  and  maintain  the  integrity  of  the  legal 
profession.  (In  re  Smith ,  63  Ill.  2d  250.)  Determination  of 
the  appropriate  sanction  to  be  imposed,  however,  is 
difficult,  and  as  we  said  in  In  re  Andros,  64  Ill.  2d  419, 
425-26,  “While  a  degree  of  uniformity  in  the  application 
of  attorney  discipline  is  desirable,  each  case  must  still  be 
determined  on  its  own  merits.”  The  record  shows  that 
respondent  is  approximately  75  years  of  age  and  does  not 
reflect  any  prior  disciplinary  action.  The  fact  remains, 
however,  that  he  has  failed  to  comport  himself  in  the 
manner  which  should  be  expected  of  a  member  of  the  legal 
profession  and  that  his  conduct  may  well  have  deprived 
Mrs.  Bielefeldt  of  substantial  tax  benefits.  On  this  record 
we  are  of  the  opinion  that  an  appropriate  sanction  is  that 
respondent  be  censured. 


Respondent  censured. 
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MR.  JUSTICE  DOOLEY,  specially  concurring: 

As  I  stated  in  a  specially  concurring  opinion  in  In  re 
Walker  (1977),  67  Ill.  2d  48,  52,  wherever  the  conduct 
justifies  no  greater  penalty  than  censure,  it  should  not  be 
memorialized  in  the  opinions  of  this  court.  It  can  be 
adequately  accomplished  by  an  order. 

As  I  point  out  in  my  dissent  in  In  re  Madsen  (1977), 
68  Ill.  2d  472,  494-95,  the  penalty  here  is  less  than  im¬ 
posed  in  Madsen  the  same  day,  although  the  charges 
against  Madsen  were  comparably  inconsequential. 


(Nos.  49070,  49074  cons.— Affirmed  in  part 
and  reversed  in  part  and  remanded.) 

ELIZABETH  B.  STUART  et  al.}  Appellants,  v.  CONTI¬ 
NENTAL  ILLINOIS  NATIONAL  BANK  AND 
TRUST  COMPANY  OF  CHICAGO  et  al.,  Appellees. 

Opinion  filed  Oct.  5,  1977.— Rehearing  denied  Nov.  23,  1977. 

1.  TRUSTS— a  trustee’s  powers  are  limited  by  the  trust  instru¬ 
ment.  The  limits  of  a  trustee’s  powers  are  determined  by  the 
instrument  which  creates  the  trust.  (P.  523.) 

2.  TRUSTS—  a  co-trustee  cannot  exercise  a  joint  power  indi¬ 
vidually.  A  co-trustee  cannot  exercise  a  joint  power  individually. 
(P.  523.) 

3.  TRUSTS— a  trustee  commits  a  breach  of  trust  where  he 
violates  his  equitable  duty,  whether  willfully  and  fraudulently,  or 
negligently  or  through  oversight.  The  term  “breach  of  trust”  is 
sufficiently  comprehensive  to  include  every  violation  by  a  trustee  of 
a  duty  which  equity  lays  upon  him,  whether  willful  and  fraudulent, 
or  done  through  negligence,  or  arising  through  mere  oversight  or 
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forgetfulness.  (P.  523.) 

4.  TRUSTS— the  three  major  obligations  of  a  trustee  are 
carrying  out  the  terms  of  the  trust,  caring  for  and  protecting  the 
assets  and  using  perfect  good  faith.  The  three  major  obligations  of  a 
trustee  are  carrying  out  the  trust  according  to  its  terms,  care  and 
diligence  in  protecting  the  trust  property,  and  using  perfect  good 
faith.  (P.  523.) 

5.  TRUSTS— a  co-trustee  bank  commits  a  breach  of  trust  where 
it  makes  a  unilateral  unauthorized  distribution  of  assets  to  an 
unqualified  beneficiary.  Where  a  bank  and  two  sisters  of  a  decedent 
are  named  as  co-trustees  of  a  large  charitable  trust  created  by  his 
will,  the  bank  commits  a  breach  of  its  duty  as  trustee  by  unilaterally 
making  an  unauthorized  distribution  of  assets  to  an  unqualified 
beneficiary,  where  it  is  not  contended  that  the  bank  has  authority  to 
make  disbursements  without  concurrence  of  at  least  one  of  the 
family  trustees,  and  where  the  will  provides  that  the  distributions  are 
to  be  made  only  to  charities  which  are  “qualified  exempt  organiza¬ 
tions”  for  purposes  of  sections  170(c),  501(c)(3)  and  2055  of  the 
Internal  Revenue  Code  of  1954  and  the  grant  in  question  is  made  to 
an  exempt  organization  with  the  understanding  that  it  would  be 
transferred  to  a  nonexempt  organization,  since  these  actions  clearly 
constitute  a  breach  of  the  duty  to  carry  out  the  trust  according  to  its 
terms.  (Pp.  520-25.) 

6.  TRUSTS— a  bank  co-trustee  must  restore  to  an  estate 
amounts  which  it  distributes  in  breach  of  its  duty  of  trust.  Where  a 
bank  co-trustee  is  found  to  have  committed  a  breach  of  trust  in 
making  a  unilateral  and  unauthorized  distribution  from  the  assets  of 
an  estate  in  violation  of  its  duty  as  trustee,  the  bank  must  restore  the 
amount  which  was  improperly  released  from  the  estate,  together 
with  interest  computed  from  the  date  of  the  disbursement.  (Pp.  525- 
26.) 

7.  TRUSTS—  a  trustee  is  personally  liable  for  losses  due  to 
breach  of  his  duty  as  trustee.  A  trustee  is  personally  liable  for  any 
loss  occasioned  by  a  violation  of  his  duties  as  trustee,  whether  the 
violation  is  a  result  of  negligence  or  mere  oversight  or  is  wrongfully 
motivated.  (P.  525.) 

8.  TRUSTS—  when  a  bank  co-trustee’s  breach  of  trust  in  making 
a  wrongful  distribution  from  an  estate  does  not  justify  its  removal  as 
trustee.  A  bank  acting  as  co-trustee  of  a  large  charitable  trust  created 
by  will  need  not  be  removed  as  trustee,  even  though  it  is  found  to 
have  breached  its  fiduciary  duty  by  making  an  unauthorized 
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distribution  from  the  estate  to  an  unqualified  beneficiary,  where  the 
record  does  not  establish  that  the  bank’s  conduct  can  be  character¬ 
ized  as  self-dealing  or  caused  by  conflict  of  interest,  where  the 
sanction  of  requiring  restoration  of  the  wrongfully  disbursed 
amounts  is  imposed,  and  where  disqualification  of  the  bank  would  in 
reality  be  a  punishment  of  various  intervening  charities  who  are 
named  as  beneficiaries  in  the  bank’s  proposed  plan  for  distribution 
of  the  trust.  (P.  526.) 

9.  TRUSTS— a  majority  of  trustees  can  exercise  the  trust 
powers  unless  the  terms  of  the  trust  provide  otherwise.  At  common 
law  a  majority  of  the  trustees  of  a  charitable  trust  were  competent 
to  exercise  the  powers  conferred  upon  them,  unless  the  terms  of  the 
trust  provided  otherwise,  and  this  rule  has  been  extended  by  statute 
to  private  trusts  by  the  provision  that,  in  cases  of  multiple  trustees, 
“a  majority  of  the  trustees  shall  be  competent  to  act  in  all  cases,  *** 
unless  the  instrument  of  authority  creating  the  trust  shall  otherwise 
provide”  (Ill.  Rev.  Stat.  1963,  ch.  48,  par.  33).  (Pp.  527-28.) 

10.  INHERITANCE— duty  of  a  court  construing  a  will  is  to 
determine  the  intent  of  the  testator.  The  duty  of  a  court  in 
construing  a  will  is  to  determine  the  intention  of  the  testator.  (P.  528.) 

11.  INHERITANCE— testamentary  intent  is  determined  from 
the  will  as  a  whole ,  giving  words  their  plain  and  ordinary  meaning. 
The  intent  of  a  testator  is  to  be  ascertained  by  viewing  the  will  as  a 
whole  and  by  giving  to  the  words  used  their  plain  and  ordinary 
meanings.  (P.  528.) 

12.  INHERITANCE—  rules  of  presumed  intention  are  not  re¬ 
sorted  to  where  a  testator’s  intent  can  be  gathered  from  the  will 
itself  If  the  testator’s  intention  can  be  gathered  from  the  language 
of  the  will  itself,  no  resort  will  be  made  to  technical  rules  of 
presumed  intention.  (P.  528.) 

13.  TRUSTS—  where  two  sisters  and  a  bank  are  co-trustees 
under  a  trust  requiring  the  corporate  co-trustee  to  be  one  of  the 
majority  permitted  to  act,  the  latter’s  consent  is  required  for  trustee 
action.  Powers  granted  under  a  testamentary  trust  document, 
including  powers  pertaining  to  the  disposition  of  the  estate,  may  not 
be  exercised  without  the  consent  of  a  bank  co-trustee  where  the 
instrument  creating  the  trust  provides  for  two  individuals  and  the 
bank  as  trustees  and  provides  that  “[a]  majority  of  the  Trustees  *** 
may  take  any  action  hereunder  ***,  provided  that  the  corporate 
Trustee  ***  shall  be  one  of  such  majority,”  since  the  language  of  the 
creating  document  is  not  vague,  doubtful  or  uncertain  and  the  only 
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reasonable  interpretation  for  this  language  is  that  a  majority  of  the 
trustees  can  take  action  only  if  the  bank  is  one  of  that  majority. 
(Pp.  526-29.) 

14.  TRUSTS— where  a  will  requires  the  consent  of  a  corporate 
co-trustee  prior  to  any  trustee  action,  a  majority  of  the  co-trustees 
may  not  act  without  that  consent,  even  in  a  deadlock.  Where  a  will 
creating  a  trust  provides  that  trust  action  may  be  taken  by  a 
majority  of  co-trustees  but  that  the  corporate  co-trustee  must  be  one 
of  the  majority,  the  fact  that  the  will  provides  no  means  to  break  a 
deadlock  if  the  corporate  trustee  does  not  agree  does  not  mean  that 
the  general  rule  that  a  majority  of  co-trustees  may  act  should  govern, 
since  this  rule  is  applicable  only  where  the  instrument  fails  to 
provide  otherwise,  and  the  fact  that  the  will  allows  for  the 
possibility  of  a  deadlock  without  providing  the  means  of  resolving  it 
is  not  a  sufficient  reason  to  disregard  the  express  intention  of  the 
testator.  (P.  529.) 

15.  TRUSTS— a  deadlock  among  co-trustees  as  to  discretionary 
decisions  must  be  resolved  by  the  courts.  Where  co-trustees  who  are 
required  to  make  discretionary  decisions  reach  an  irreconcilable 
difference  of  opinion,  the  deadlock  must  be  resolved  by  the  courts. 
(P.  530.) 

16.  TRUSTS— a  court  confronted  with  a  deadlock  among 
co-trustees  of  a  charitable  trust  concerning  the  proper  scheme  of 
distribution  must  either  appoint  a  new  trustee  or  frame  a  plan  of 
distribution.  When  confronted  with  a  deadlock  between  individual 
and  corporate  co-trustees  as  to  the  proper  plan  of  distribution  for 
the  assets  of  a  large  charitable  trust,  it  is  incumbent  upon  a  trial 
court  to  resolve  the  dispute  by  either  appointing  a  new  trustee  or  by 
framing  a  plan  of  distribution  as  in  situations  in  which  the  cy  pres 
doctrine  is  applicable.  (Pp.  531-32.) 

17.  TRUSTS— where  a  court  is  called  upon  to  choose  the 
charitable  beneficiaries  of  a  trust,  it  should  consider  evidence  as  to 
what  charities  the  settlor  might  have  selected.  Where  a  court  is  called 
upon  to  frame  a  scheme  of  charitable  distribution  for  a  trust,  it 
should  consider  evidence  of  what  charities  the  settlor  might  have 
selected,  such  as  the  character  of  charitable  gifts  previously  made  by 
him,  the  charities  in  which  he  had  expressed  an  interest,  his  religious 
affiliations,  his  views  on  social,  economic,  and  political  questions, 
and  the  testimony  of  his  relatives  respecting  his  charitable  intent. 
(Pp.  530-32.) 

18.  TRUSTS—  when  a  court  called  upon  to  frame  a  plan  of 


506  Stuart  v.  Continental  III.  Nat  l  Bank  68  Ill.  2d  502 


distribution  of  a  charitable  trust  does  not  err  in  adopting  the  plan 
proposed  by  one  of  the  co-trustees.  Where  individual  and  corporate 
co-trustees  are  deadlocked  in  a  dispute  as  to  the  proper  distribution 
of  the  assets  of  a  large  charitable  trust,  it  cannot  be  said  that  a  trial 
court  commits  reversible  error  merely  because  it  chooses  to 
substantially  adopt  a  plan  advanced  by  the  corporate  trustee  after 
hearing  extensive  evidence,  where  the  will  creating  the  trust  contains 
no  specific  guidance  as  to  the  exact  charities  the  testator  preferred, 
and  even  though  one  of  his  sisters  who  is  a  co-trustee  testifies  that 
the  testator  told  her  of  his  preferred  plan,  where  the  evidence 
indicates  that  the  bank  framed  its  plan  of  distribution  in  a  manner 
designed  to  determine  the  probable  charitable  interests  of  the 
decedent,  utilizing  his  business  records,  his  diaries,  and  consulting  his 
business  contacts  in  order  to  determine  those  charitable  organiza¬ 
tions  in  which  he  had  shown  an  interest.  (Pp.  531-32.) 

19.  TRUSTS—  where  co-trustees  are  unable  to  agree  as  to  the 
proper  distribution  of  a  charitable  trust,  a  trial  court  errs  in  not 
awarding  one  beneficiary  an  amount  as  to  which  all  co-trustees  had 
at  one  time  agreed.  Where  a  testamentary  trust  vests  a  corporate  and 
two  individual  co-trustees  with  discretion  to  select  charitable 
beneficiaries  of  the  trust  and  provides  that  a  majority  of  co-trustees 
which  includes  the  corporate  co-trustee  may  take  action  under  the 
trust,  and  the  co-trustees  engage  in  litigation  as  to  the  proper 
charities  to  be  selected  and  the  amount  of  the  gifts  to  each,  a  trial 
court  errs  in  not  awarding  to  a  specific  beneficiary  an  amount  as  to 
which  all  three  trustees  had  agreed  at  one  time  before  the 
controversy  reached  the  courts,  even  though  the  individual  trustees 
later  attempt  to  allocate  to  this  beneficiary  a  much  larger  sum 
totaling  three  quarters  of  the  estate,  and  the  corporate  trustee,  in 
reaction,  proposes  a  lesser  amount  than  that  as  to  which  agreement 
was  reached,  where  there  is  no  evidence  to  suggest  that  the  amount 
of  the  agreed-upon  grant  subsequently  became  unreasonable  or 
inappropriate.  (Pp.  533-36.) 

20.  TRUSTS—  when  a  court  framing  a  plan  of  distribution  for  a 
charitable  trust  may  designate  an  amount  for  a  beneficiary  who  is 
also  to  receive  a  grant  from  another  fund  derived  from  the  same 
estate.  Where  a  trial  court  is  called  upon  to  resolve  a  dispute  among 
co-trustees  who  cannot  agree  as  to  the  proper  distribution  of  a  large 
charitable  trust,  a  reviewing  court  will  not  hold  that  it  is  error  to 
permit  the  same  charitable  organization  to  receive  $500,000  as  one 
of  the  designated  beneficiaries  of  the  large  trust  fund,  and  also 
$500,000  from  the  remainder  interests  in  life  estates  created  by  the 
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same  will  that  created  the  trust,  even  though  the  effect  is  that  the 
gift  totals  $1  million,  and  even  though  the  holders  of  the  life  estates 
who  are  also  co-trustees  claim  that  no  more  than  $500,000  was 
intended  for  this  particular  beneficiary.  (Pp-  536-37.) 

21.  TRUSTS—  where  a  court  must  frame  a  plan  of  distribution 
for  a  charitable  trust,  a  museum  may  not  successfully  dispute  its 
grant  merely  because  museums  of  similar  size  receive  more,  where 
there  is  little  evidence  of  the  testator's  interest  in  that  institution. 
Where  a  trial  court,  in  resolving  a  deadlock  among  disputing 
co-trustees,  is  called  upon  to  frame  a  plan  of  distribution  naming 
various  charitable  institutions  and  the  amounts  each  is  to  receive 
under  the  trust,  a  large  museum  may  not  contend  that  the  amount 
of  its  gift  is  too  small  or  that  it  ought  to  be  designated  to  receive 
residues  from  the  estate,  merely  because  the  size  and  extent  of  its 
operations  are  similar  to  those  of  museums  which  are  granted  larger 
amounts  and  are  entitled  to  share  in  the  residue  under  the  plan, 
where  the  record  reflects  the  testator  has  visited  the  museum  in 
question  a  limited  number  of  times  and  had  limited  contact  with  and 
only  a  general  interest  in  the  institution.  (Pp.  537-38.) 

22.  TRUSTS— a  trial  court’s  plan  of  distribution  for  a  charitable 
trust  will  not  be  disturbed  merely  because  $ 6.5  million  later 
becomes  available  to  the  trust,  where  distribution  of  the  residue  is 
provided  for.  Where  a  trial  court  resolves  a  deadlock  among 
co-trustees  by  approving  a  plan  of  distribution  for  a  large  charitable 
trust  that  designates  the  beneficiaries  in  three  groups,  the  first  two 
groups  to  share  in  any  excess  of  funds  on  a  pro  rata  basis,  it  cannot 
be  said  that  the  later  addition  of  $6.5  million  in  funds  available  to 
the  trust  necessitates  a  new  proceeding  to  frame  a  plan  of 
distribution,  since  the  provision  for  the  excess  is  already  made  in  the 
court’s  plan.  (P.  538.) 

23.  ATTORNEYS  AT  LAW— the  charging  of  attorney’s  fees 
against  an  estate  is  a  matter  for  the  discretion  of  the  trial  court.  The 
determination  of  the  need  for  attorney’s  fees  and  the  amount  of 
such  fees  to  be  charged  against  an  estate  is  a  decision  which  rests  in 
the  discretion  of  the  trial  court.  (P.  539.) 

24.  ATTORNEYS  AT  LAW  —when  co-trustees’  legal  expenses 
resulting  from  honest  disagreement  with  another  co-trustee  may  be 
charged  against  the  estate  creating  the  trust.  Where  a  dispute  arises 
between  a  corporate  co-trustee  and  two  sisters  of  the  decedent 
named  as  co-trustees  concerning  the  proper  distribution  of  a 
charitable  trust  created  by  the  decedent’s  will,  a  trial  court  will  not 
be  found  to  have  abused  its  discretion  in  charging  the  estate  with  the 
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sisters’  attorneys’  fees  resulting  from  litigation  with  the  corporate 
co-trustee  where  it  finds  that  the  sisters  justifiably  retained  counsel 
and  commenced  litigation  due  to  a  hopeless  deadlock  with  the 
corporate  co-trustee  over  the  selection  of  the  beneficiaries,  and 
where  the  testator  left  little  guidance  in  this  matter  and  the  litigation 
was  the  result  of  honest  differences  of  opinion.  (P.  539.) 

25.  ATTORNEYS  AT  LAW  —attorney ’s  fees  of  co-trustees  may 
be  charged  to  the  estate  creating  the  trust  where  they  result  from 
honest  differences  of  opinion.  Where  litigation  among  co-trustees  is 
the  result  of  hones  differences  of  opinion,  their  attorney’s  fees  and 
litigation  expenses  may  be  chargeable  to  the  estate  that  creates  the 
trust.  (P.  539.) 

26.  ATTORNEYS  AT  LAW—  when  the  charging  of  an  estate  for 
fees  of  an  attorney  who  represented  both  a  testamentary  trust 
beneficiary  and  two  of  the  co-trustees  will  not  be  set  aside.  A  trial 
court  did  not  abuse  its  discretion  in  allocating  attorney’s  fees  from 
an  estate  to  two  sisters  who  acted  as  co-trustees  for  the  charitable 
trust  created  by  the  will  of  their  deceased  brother,  even  though  the 
same  attorney  also  represented  one  of  the  major  beneficiaries  of  the 
charitable  trust,  where  the  attorney  withdrew  as  counsel  for  the 
beneficiary  prior  to  the  actual  trial  of  the  case,  and  where  a 
substantial  reduction  in  the  requested  fees  was  made  after  the  trial 
judge’s  suggestion  that  the  attorney’s  fees  be  allocated  between  the 
sisters  and  the  beneficiary.  (Pp.  539-40.) 

Appellate  citation:  43  Ill.  App.  3d  169. 

Appeal  from  the  Appellate  Court  for  the  First 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  County,  the  Hon.  Francis  T.  Delaney, 
Judge,  presiding. 

John  J.  Waldron,  William  T.  Hart,  Allan  Horwich,  and 
Joan  Steinman,  of  Schiff,  Hardin  &:  Waite,  of  Chicago,  for 
appellant  Elizabeth  B.  Stuart. 

Samuel  W.  Witwer,  J.  Alfred  Moran,  Samuel  W. 
Witwer,  Jr.,  and  Timothy  R.  Young,  of  Witwer,  Moran, 
Burlage  &  Atkinson,  of  Chicago,  for  appellant  Illinois 
Institute  of  Technology. 

William  A.  McSwain  and  James  O.  Silliman,  of 
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Eckhart,  McSwain,  Hassell  8c  Silliman,  of  Chicago,  for 
appellant  Art  Institute  of  Chicago. 

Owen  Rail,  of  Peterson,  Ross,  Rail,  Barber  8c  Seidel, 
of  Chicago,  for  appellee  Museum  of  Science  and  Industry. 

Roger  W.  Barrett  and  Franklin  P.  Auwarter,  of  Mayer, 
Brown  8c  Platt,  of  Chicago,  for  appellee  Continental 
Illinois  National  Bank  and  Trust  Co. 

Willard  L.  King,  of  King,  Robin,  Gale  8c  Pillinger,  of 
Chicago,  for  appellee  Chicago  Historical  Society. 

John  J.  Waldron,  William  T.  Hart,  Allan  Horwich,  and 
Joan  Steinman,  of  Schiff,  Hardin  8c  Waite,  of  Chicago,  for 
appellee  Northern  Trust  Company,  executor  of  the  estate 
of  Harriet  F.  B.  Stuart,  deceased. 

William  H.  Oswald,  of  the  Office  of  General  Counsel, 
Loyola  University  of  Chicago,  of  Chicago,  for  appellee 
Loyola  University  of  Chicago. 

Charles  E.  Herzog,  of  Bell,  Boyd,  Lloyd,  Haddad  8c 
Burns,  of  Chicago,  for  appellee  University  of  Chicago. 

Christopher  W.  Wilson,  of  Hopkins,  Sutter,  Mulroy, 
Davis  8c  Cromartie,  of  Chicago,  for  appellee  Blackburn 
College. 

Rodney  Joslin,  of  Jenner  8c  Block,  of  Chicago,  for 
appellee  Girl  Scouts  of  Chicago. 

John  Angle,  of  Kirkland  and  Ellis,  of  Chicago,  for 
appellees  Boy  Scouts  of  America  and  Rehabilitation 
Institute. 

Otis  H.  Halleen,  of  Sonnenschein,  Carlin,  Nath  8c 
Rosenthal,  of  Chicago,  for  appellee  Michael  Reese  Hospital 
and  Medical  Center. 

Frank  J.  Madden,  of  Boodell,  Sears,  Sugrue,  Giam- 
balvo  8c  Crowley,  of  Chicago,  for  appellee  Union  College. 
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Thomas  J.  Russell,  of  Mitchell,  Russell  8c  Kelly,  of 
Chicago,  for  appellee  DePaul  University. 

Michael  C.  Weston,  of  the  Office  of  the  University 
Attorney,  Northwestern  University,  of  Evanston,  for 
appellee  Northwestern  University. 

Vernon  T.  Squires,  of  Wilson  8c  Mcllvaine,  of  Chicago, 
for  appellees  Field  Museum  of  Natural  History,  Orchestral 
Association,  Children’s  Memorial  Hospital,  Chicago  Boys 
Clubs  and  Lake  Forest  College. 

Stephen  L.  Schar,  of  Aaron,  Aaron,  Schimberg  8c 
Hess,  of  Chicago,  for  appellee  American  Red  Cross. 

John  M.  Rammel,  of  Williams,  Manos,  Rutstein, 
Goldfarb  8c  Sharp,  Ltd.,  of  Chicago,  for  appellee  Mercy 
Hospital  and  Medical  Center. 

James  J.  McClure,  Jr.,  of  Gardner,  Carton  8c  Douglas, 
of  Chicago,  for  appellees  Rush-Presbyterian-St.  Luke’s 
Hospital,  Berea  College,  and  Chicago  Educational  Tele¬ 
vision  Association. 

Lee  A.  Freeman,  Sr.,  of  Freeman,  Rothe,  Freeman  8c 
Salzman,  of  Chicago,  for  appellee  Lyric  Opera  of  Chicago. 

Henry  X.  Dietch,  of  Davis,  Dietch  8c  Ryan,  of 
Chicago,  for  appellee  Salvation  Army  —  Chicago  Chapter. 

Louis  M.  Rundio,  Jr.,  of  McDermott,  Will  8c  Emery,  of 
Chicago,  for  appellee  YMCA  of  Metropolitan  Chicago. 

MR.  JUSTICE  RYAN  delivered  the  opinion  of  the 
court: 

This  appeal  involves  a  dispute  between  a  corporate 
co-trustee  and  two  individual  co-trustees  concerning  the 
disposition  of  a  large  charitable  trust  fund  created  by  the 
will  of  Harold  L.  Stuart.  The  individual  co-trustees,  the 
sisters  of  the  late  Harold  L.  Stuart  (hereinafter  referred  to 
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as  the  Stuart  sisters),  brought  the  original  complaint 
together  with  a  co-plaintiff,  the  Illinois  Institute  of 
Technology  (hereinafter  referred  to  as  IIT),  against  the 
corporate  co-trustee,  the  Continental  Illinois  National 
Bank  and  Trust  Company  (hereinafter  referred  to  as  the 
Continental  Bank).  The  dispute  arose  because  the  indi¬ 
vidual  co-trustees  and  the  corporate  trustee  were  unable  to 
agree  upon  a  plan  of  distribution.  Additionally,  27 
charitable  organizations,  which  were  named  in  the  plans  of 
distribution  submitted  by  the  co-trustees,  were  granted 
leave  to  intervene  in  the  lower  court.  The  circuit  court  of 
Cook  County  essentially  adopted  the  plan  of  distribution 
submitted  by  the  corporate  co-trustee  in  preference  to  the 
scheme  of  distribution  advanced  by  the  individual  co¬ 
trustees.  The  circuit  court’s  judgment  was  affirmed  in  all 
respects  by  the  appellate  court.  {Northern  Trust  Co.  v. 
Continental  Illinois  National  Bank  &  Trust  Co.  (1976),  43 
Ill.  App.  3d  169.)  We  granted  leave  to  appeal  pursuant  to 
our  Rule  315(a)  (58  Ill.  2d  R.  315(a))  and  now  affirm  the 
decision  of  the  appellate  court  in  part,  and  reverse  that 
decision  in  part. 

The  facts  involved  in  the  present  appeal  are  lengthy 
and  complex.  A  full  statement  of  the  facts  is  included  in 
the  opinion  of  the  appellate  court,  and  we  shall  set  out 
only  those  facts  necessary  for  an  understanding  of  our 
disposition  of  this  case. 

Harold  L.  Stuart  died  on  June  30,  1966.  He  was 
unmarried  and  was  survived  by  his  two  unmarried  sisters. 
He  was  a  renowned  financier  and  investment  banker  and 
was  the  president  and  sole  stockholder  of  the  investment 
banking  firm  of  Halsey,  Stuart  and  Co.,  Inc.  All  parties 
agree  that  Harold  Stuart  was  devoted  to  the  city  of 
Chicago,  and  that  his  lifelong  desire  was  to  build  the  city 
into  a  financial  center.  The  testator  left  a  multimillion 
dollar  estate  which  presently  is  valued  in  excess  of  $26 
million. 
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Harold  Stuart’s  will  was  executed  on  April  23,  1964. 
It  named  the  Continental  Bank  and  his  two  sisters  as 
co-executors  and  co-trustees.  The  will  provided  for  the 
creation  of  two  $1  million  trust  funds  to  provide  life 
estates  for  each  sister  with  the  remainders  to  charity.  The 
remainder  of  his  estate  was  to  be  distributed  to  qualified 
charitable  organizations.  The  will  did  not  mention  specific 
charities,  but  rather  vested  the  discretion  to  select  chari¬ 
table  beneficiaries  in  the  co-trustees.  Under  the  will,  the 
trustees  were  to  select  these  charities  within  5  years  of  the 
testator’s  death. 

The  testator’s  will  was  solicited  for  the  Continental 
Bank  by  David  M.  Kennedy,  who  was  then  the  chairman  of 
the  board  of  the  bank.  Kennedy  recommended  a  senior 
partner  of  the  law  firm  which  represented  the  bank  to 
draft  the  will,  and  the  testator  had  this  attorney  prepare 
the  will.  Kennedy  testified  that  he  spoke  with  the  attorney 
while  the  will  was  being  drafted  and  asked  that  co¬ 
executors  and  co-trustees  be  named  in  addition  to  the 
Continental  Bank.  The  testator  was  82  years  of  age  at  the 
time  the  will  was  drafted,  and  shared  a  home  with  his  two 
sisters  in  Chicago. 

The  trial  court  heard  conflicting  testimony  concerning 
the  testator’s  intentions  from  the  time  the  will  was 
executed  until  his  death.  This  testimony  is  more  fully 
recounted  in  the  appellate  court’s  opinion  than  shall  be  set 
forth  here.  In  essence,  however,  the  testimony  of  several 
bank  officers  was  that  the  testator  had  no  specific  plan  of 
distribution  in  mind  and  that  he  had  expressed  the  desire 
that  the  bank  be  primarily  responsible  for  the  selection  of 
the  particular  charities  to  take  from  his  estate.  The 
testimony  of  co-trustee  Elizabeth  Stuart  was  to  the 
contrary.  She  testified  that  the  testator  frequently  dis¬ 
cussed  his  will  with  her  and  her  sister,  and  told  them  that 
in  the  event  of  a  disagreement  between  the  two  sisters  the 
bank  would  cast  the  deciding  vote.  Elizabeth  Stuart 
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further  testified  that  the  testator  had  orally  apprised  her 
and  her  sister  of  the  charities  to  which  gifts  should  be 
made.  She  stated  that  the  testator  had  determined  that 
three-quarters  of  his  estate  should  be  donated  to  IIT  to 
construct  and  endow  a  school  of  finance  and  management. 
The  other  individual  co-trustee,  Harriet  Stuart,  did  not 
testify  at  the  trial. 

The  Continental  Bank  and  the  Stuart  sisters  qualified 
as  co-executors  on  August  29,  1966.  The  testimony  of  the 
bank  officer  responsible  for  the  administration  of  the 
estate  indicated  that  the  bank  was  inundated  with  requests 
from  charitable  organizations  once  the  provisions  of  the 
will  became  publicly  known.  Approximately  seven  months 
after  the  testator’s  death,  Harriet  Stuart  contacted  IIT  to 
receive  information  concerning  its  programs.  She  later 
requested  and  received  additional  information  that  her 
brother  had  attended  Lewis  Institute  for  five  semesters 
between  1896  and  1900.  Lewis  Institute  merged  with 
Armour  Institute  in  1940  to  form  IIT.  In  May  of  1968, 
Harriet  Stuart  contacted  IIT  and  informed  officials  there 
that  she  and  her  sister  desired  to  make  a  substantial  grant 
to  the  institution.  She  requested  a  proposal  concerning  the 
possibility  of  establishing  a  school  of  management  and 
finance.  IIT  prepared  such  a  proposal  and  submitted  it  to 
the  sisters.  The  proposal  originally  requested  $7.5  million 
to  fund  the  school,  but  this  figure  was  subsequently  raised 
to  $8.5  million. 

On  October  10,  1968,  the  Stuart  sisters  filed  a 
“Statement  of  Intent”  with  the  bank  in  which  they 
formally  directed  that  IIT  receive  $8.5  million  to  establish 
the  Harold  Leonard  Stuart  School  of  Management  and 
Finance.  The  officials  at  the  Continental  Bank  considered 
the  amount  of  this  grant  inappropriate.  After  meeting  with 
representatives  of  IIT,  the  bank  agreed  to  a  reduced 
proposal  in  the  amount  of  $5  million  on  April  3,  1969, 
and  this  amount  was  subsequently  disbursed  to  IIT.  The 
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Continental  Bank  and  the  sisters  also  were  able  to  reach 
agreement  concerning  grants  to  the  Society  of  Cincinnati 
and  the  Kenilworth  Historical  Society.  The  gifts  to  each 
organization  were  sponsored  by  the  Stuart  sisters  and  not 
the  bank.  Elizabeth  Stuart  testified  that  the  testator  had 
instructed  her  and  her  sister  that  these  organizations 
should  take  under  the  will.  A  distribution  of  $250, 000  was 
also  made  to  the  Chicago  Foundation  for  Cultural  De¬ 
velopment  on  January  26,  1968.  This  distribution  was 
made  with  the  prior  understanding  that  the  money  would 
be  transferred  to  the  New  Chicago  Foundation.  As  the 
propriety  of  this  distribution  is  a  central  issue  in  this 
appeal,  we  shall  set  forth  the  salient  facts  surrounding  the 
transaction  in  our  discussion  of  that  issue. 

In  the  circuit  court,  a  great  deal  of  testimony  was 
heard  concerning  the  conduct  of  the  co-trustees  during  the 
time  following  the  testator’s  death  until  the  institution  of 
the  lawsuit  on  October  7,  1970.  Essentially,  the  evidence 
showed  that  the  Stuart  sisters  and  the  Continental  Bank 
were  never  in  complete  agreement  as  to  either  the 
identities  of  the  charitable  beneficiaries  or  the  manner  in 
which  they  would  be  selected.  The  bank  was  from  the 
outset  interested  in  distributing  the  estate  to  a  large 
number  of  charities  and  preferred  to  develop  a  total  plan 
for  distribution.  The  Stuart  sisters,  on  the  other  hand, 
were  interested  only  in  considering  those  charities  which 
they  asserted  to  have  been  the  choices  of  their  brother. 
The  sisters  also  preferred  to  consider  bequests  to  only  one 
charity  at  a  time.  The  sisters  also  declined  to  attend 
personal  meetings  with  bank  representatives,  and,  gen¬ 
erally,  did  not  feel  that  the  bank  should  have  any 
significant  voice  in  the  selection  process. 

This  was  the  approximate  state  of  affairs  on  October 
7,  1970,  when  the  Stuart  sisters  and  IIT  filed  suit.  The 
complaint  requested  a  judgment  providing  for  an  addi¬ 
tional  grant  to  IIT  to  the  extent  of  three-fourths  of  the 
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estate,  and  also  sought  entry  of  a  judgment  providing  that 
all  further  disputes  between  co-trustees  should  be  resolved 
by  the  decision  of  the  individual  co-trustees.  On  this  same 
date,  the  Continental  Bank  proposed  a  revised  plan  of 
distribution  in  a  letter  to  the  Stuart  sisters.  Under  the  plan, 
grants  were  to  be  made  to  a  number  of  charities  and  an 
additional  $3.5  million  was  designated  for  IIT. 

In  its  answer  to  the  complaint,  the  bank  set  forth  its 
total  plan  of  distribution  and  requested  that  the  trust  be 
distributed  in  that  manner.  The  answer  also  stated  that  the 
disagreement  between  the  co-trustees  was  that  the  bank 
proposed  a  total  gift  of  $8.5  million  to  IIT,  whereas  the 
Stuart  sisters  wanted  that  institution  to  receive  three- 
quarters  of  the  estate. 

On  June  15,  1971,  the  bank,  by  letter  to  the  Stuart 
sisters,  made  its  final  proposal.  This  proposal  adhered  to 
the  selections  of  charitable  beneficiaries  contained  in  the 
letter  of  October  7,  1970,  with  the  exception  that  the 
bank  no  longer  proposed  an  additional  gift  to  IIT.  The 
letter  stated  that  agreement  had  been  reached  on  four 
proposals:  $5  million  to  IIT;  $600,000  to  the  Kenilworth 
Historical  Society;  $550,000  to  the  Society  of  Cincinnati; 
and  $250,000  to  the  Chicago  Foundation  for  Cultural 
Development.  The  bank  then  proposed  that  the  remaining 
funds  be  distributed  in  the  following  manner: 

“1.  Make  specific  dollar  commitments  to  the  following  institu¬ 
tions: 


a.  The  University  of  Chicago 

$1,000,000 

b.  Northwestern  University 

1,000,000 

c.  Loyola  University  of  Chicago 

1,000,000 

d.  DePaul  University 

1,000,000 

e.  Chicago  Historical  Society 

500,000 

f.  Blackburn  College 

300,000 

g.  The  Art  Institute  of  Chicago 

1,000,000 

h.  Chicago  Symphony  Orchestra 

1,000,000 

i.  Field  Museum  of  Natural  History 

1,000,000 

j.  Mercy  Hospital 

250,000 

k.  Michael  Reese  Hospital 

250,000 
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l.  Presbyterian-St.  Luke’s  Hospital  250,000 

m.  Children’s  Memorial  Hospital  250,000 

2.  Make  fractional  share  commitments  to  the  following 

institutions  each  to  receive  the  dollar  amount  indicated  or 
l/9th  of  the  remainder  of  the  Trust  (i.e.,  excluding  specific 
dollar  amount  gifts),  whichever  is  smaller,  when  such 


remainder  is  finally  determined: 

a.  Lyric  Opera  $200,000 

b.  Union  League  Foundation  for  Boys  Clubs  150,000 

c.  Chicago  Boys  Club  100,000 

d.  Central  YMCA  Community  College 

and  High  School  100,000 

e.  The  Salvation  Army  -  Chicago  Chapter  100,000 

f.  The  American  Red  Cross  - 

Chicago  Chapter  100,000 

g.  The  Boy  Scouts  of  America  - 

Chicago  Chapter  50,000 

h.  The  Girl  Scouts  of  America  - 

Chicago  Chapter  50,000 

i.  The  Rehabilitation  Institute  of  Chicago  25,000 


3.  Any  amount  remaining  after  these  gifts  will  be  allocated  in 
equal  shares  among  the  following: 

Museum  of  Science  and  Industry 
Chicago  Educational  TV 
Lake  Forest  College 
Berea  College 
Union  College 
Rockford  College 

provided,  however,  that  if  the  amount  remaining  to  be 
allocated  to  this  group  number  3  shall  exceed  $300,000,  each 
of  this  group  shall  receive  $50,000  and  the  residual  amount 
shall  be  allocated  among  the  institutions  listed  in  groups 
numbers  1  and  2  on  a  proportionate  basis.  (Each  institution 
listed  in  groups  numbers  1  and  2  shall  receive  that  part  of  the 
amount  in  excess  of  $300,000  as  bears  the  same  proportion  to 
such  excess  amount  as  does  the  dollar  amount  specified  for 
that  institution  under  the  terms  of  group  number  1  or  2  bears 
to  the  total  dollar  amount  specified  for  all  the  institutions 
under  groups  numbers  1  and  2.)” 

The  bank  incorporated  this  plan  into  its  amended  answer 
of  June  22,  1971. 
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The  Stuart  sisters  responded  to  this  proposal  in  a 
letter  dated  June  22,  1971.  In  the  letter,  the  sisters 
specifically  denied  that  they  had  approved  a  gift  to  the 
Chicago  Foundation  for  Cultural  Development,  and  stated 
that  they  did  not  even  have  knowledge  of  the  gift  until  it 
was  disclosed  in  the  bank’s  pleadings.  The  sisters  acknowl¬ 
edged  their  agreement  to  the  other  three  completed  gifts 
listed  in  the  bank’s  letter  and  then  set  forth  their  plan  for 
final  distribution: 

“Accordingly,  our  definitive  plan  for  the  distribution  of 
the  remainder  of  the  Harold  L.  Stuart  Estate  is  to  make 
immediate  specific  dollar  commitments  as  follows: 

Illinois  Institute  of  Technology  $4,000,000 

Art  Institute  of  Chicago  5,000,000 

Kenilworth  Historical  Society  30,000 

The  gift  of  $5,000,000  to  the  Art  Institute,  however,  is  to  be 
reduced  (but  not  below  $2,500,000)  to  the  extent  necessary  to 
give  Illinois  Institute  of  Technology  at  least  75%  of  the  total 
amount  of  the  estate  passing  to  all  charities,  disregarding  for 
this  purpose  what  Illinois  Institute  may  receive  from  the  trusts 
created  for  us  under  our  brother’s  will. 

If  any  funds  remain  after  making  the  foregoing  distribu¬ 
tions,  they  are  to  be  given  to  Illinois  Institute  of  Technology  to 
provide  additional  endowment  for  the  Harold  Leonard  Stuart 
School  of  Management  and  Finance. 

We  also  hereby  specify  the  distribution  to  be  made  of  the 
remainder  interests  in  the  trusts  created  for  us  under  our 
brother’s  will.  If  the  funds  remaining  in  the  trust  of  the  one 
first  to  die  equal  or  exceed  $500,000,  a  grant  of  that  amount 
shall  be  made  to  the  Chicago  Historical  Society;  if  the  funds 
remaining  in  the  other  trust  at  the  death  of  the  survivor  equal 
or  exceed  $500,000,  a  grant  of  that  amount  shall  be  made  to 
the  Newberry  Library;  and,  subject  to  such  conditional  grants, 
the  remainder  interest  in  each  of  our  trusts  shall  go  to  Illinois 
Institute  of  Technology  to  increase  the  endowment  of  the 
Stuart  School.” 

On  June  29,  1971,  the  Stuart  sisters  and  IIT  filed  an 
amended  complaint.  A  second  amended  complaint  which 
contained  four  counts  was  later  filed.  Count  I  was  brought 
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by  the  sisters  and  alleged  that  the  bank  had  breached  the 
trust  provisions  of  the  will  by  reason  of  its  payment  of 
$250,000  to  the  New  Chicago  Foundation.  Count  II  was 
brought  by  both  the  sisters  and  IIT.  Count  II  requested 
that  the  estate  be  distributed  in  accordance  with  the  plan 
contained  in  the  sisters’  letter  of  June  22,  1971,  and 
requested  that  all  future  disputes  be  resolved  by  the 
decision  of  the  two  family  trustees.  Count  III  was  brought 
by  IIT  alone  and  sought  a  declaration  that  IIT  had  a  vested 
interest  in  an  additional  grant  of  $3.5  million.  Count  IV 
was  also  brought  by  IIT  alone  and  sought  a  declaration 
that  IIT  had  a  vested  interest  in  the  remainders  of  the 
personal  trusts  to  be  enjoyed  after  the  termination  of  the 
sisters’  life  estates. 

On  September  15,  1971,  the  plaintiffs  filed  a  motion 
for  judgment  on  the  pleadings  on  the  basis  of  an 
interpretation  of  Article  Seventh  of  the  will.  This  motion 
was  denied.  Subsequently,  27  charities  which  were  named 
in  the  various  proposals  were  granted  leave  to  intervene. 

The  circuit  court  entered  judgment  on  November  15, 
1974,  after  a  trial  without  a  jury.  The  trial  court  held  for 
the  bank  as  to  the  first  three  counts  of  the  complaint.  The 
court  found  the  gift  to  the  Chicago  Foundation  for 
Cultural  Development  to  be  proper  although  the  court  also 
found  that  the  gift  had  not  been  approved  by  the  Stuart 
sisters.  The  circuit  court  also  approved  and  adopted  the 
entire  distribution  plan  proposed  by  the  bank.  In  regard  to 
count  III,  the  court  found  that  IIT  had  no  right  to  an 
additional  grant  of  $3.5  million.  The  circuit  court  did, 
however,  find  for  IIT  on  count  IV  and  directed  that  the 
remainder  interests  in  the  personal  trusts  of  the  sisters  be 
distributed  in  accordance  with  the  sisters’  wishes  upon 
termination  of  the  life  estates.  The  plaintiffs  appealed  the 
rulings  as  to  the  first  three  counts,  and  the  appellate  court 
affirmed  the  lower  court’s  decision  in  all  respects.  Harriet 
Stuart  died  while  this  cause  was  pending  before  the 
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appellate  court.  The  Northern  Trust  Company,  as  executor 
of  her  estate,  appears  before  this  court  as  cross-appellee  to 
respond  to  the  cross-appeal  of  De  Paul  University  et  al. 
challenging  the  sisters’  right  to  fees  and  expenses  as 
executors  and  trustees. 

In  rendering  its  judgment,  the  circuit  court  did  not 
purport  to  be  establishing  its  own  scheme  of  distribution. 
Rather,  the  court  made  it  clear  that  it  was  accepting  the 
bank’s  plan  in  total  with  the  exception  of  its  ruling  as  to 
count  IV.  The  appellate  court  also  considered  the  issue 
facing  the  trial  court  to  be  which  of  two  competing  plans 
to  adopt.  (43  Ill.  App.  3d  169,  197.)  While  this  case  was 
pending  in  the  appellate  court,  the  Stuart  estate  received 
approximately  $4.5  million  as  a  result  of  certain  Federal 
estate  tax  litigation.  The  trial  court  had  been  informed 
that  the  parties  expected  an  additional  $3.5  million  to  be 
available  as  a  result  of  this  litigation.  At  present,  the 
amount  of  distributable  funds  exceeds  the  $9.75  million 
aggregate  of  the  specific  dollar  commitments  in  the  bank’s 
plan,  which  was  approved  by  the  circuit  court,  by  more 
than  $6.5  million.  Under  the  lower  court’s  rulings,  this 
money  will  be  distributed  on  a  pro  rata  basis  to  the 
charities  which  comprise  groups  1  and  2  of  the  bank’s  plan 
which  we  have  previously  quoted.  Under  the  bank’s  plan, 
IIT  and  the  group  3  charities  are  precluded  from  sharing  in 
the  additional  $6.5  million.  Additionally,  under  the  circuit 
court’s  ruling  it  appears  that  the  Chicago  Historical  Society 
will  receive  $1  million  although  the  bank  and  the  Stuart 
sisters  designated  that  charity  for  no  more  than  a 
$500,000  grant. 

A  number  of  issues,  and  subissues,  have  been  raised  by 
the  various  parties  to  this  appeal.  The  Stuart  sisters  and  IIT 
contend  that  the  payment  of  $250,000  to  the  Chicago 
Foundation  for  Cultural  Development  constituted  a  breach 
of  trust  on  the  part  of  the  bank  and  argue  that  severe 
sanctions  should  be  applied  to  the  bank.  Plaintiffs,  IIT  and 
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the  Stuart  sisters,  and  an  intervenor,  the  Art  Institute  of 
Chicago,  also  advance  several  contentions  relating  to  the 
construction  of  Harold  Stuart’s  will  which,  if  accepted, 
would  mandate  reversal  of  the  circuit  court’s  judgment  and 
adoption  of  the  distribution  plan  proposed  by  the  sisters. 
Alternatively,  IIT  and  the  Stuart  sisters  contend  that  the 
circuit  court’s  adoption  of  the  bank’s  scheme  of  distribu¬ 
tion  was  erroneous.  Plaintiff  IIT  contends,  in  the  alterna¬ 
tive,  that  it  has  a  vested  interest  in  an  additional  $3.5 
million  of  the  estate.  Plaintiffs  also  challenge  the  amount 
of  the  grant  which  will  be  received  by  the  Chicago 
Historical  Society  under  the  circuit  court’s  decision. 

Finally,  a  number  of  the  charitable  intervenors  cross¬ 
appeal  from  the  circuit  court’s  order  approving  a  grant  of 
fees  to  attorneys  for  the  plaintiffs.  And,  the  Museum  of 
Science  and  Industry,  an  intervenor,  cross-appeals  from  the 
circuit  court’s  ruling  which  limits  the  museum  to  a  grant  of 
$50,000. 

The  first  issue  to  be  considered  is  whether  the  bank 
breached  its  duty  as  a  trustee  by  unilaterally  distributing 
$250,000  to  the  Chicago  Foundation  for  Cultural  Develop¬ 
ment.  This  grant  was  made  to  the  above  organization  with 
the  prior  understanding  that  the  money  would  be  passed 
on  to  the  New  Chicago  Foundation.  The  circuit  court 
found  that  the  Stuart  sisters  had  not  assented  to  this  gift 
and  that  they  would  not  have  agreed  to  it,  but  nonetheless 
found  the  gift  to  be  “proper.” 

The  New  Chicago  Foundation  published  Chicago 
Magazine.  The  Chicago  Foundation  for  Cultural  Develop¬ 
ment  and  the  New  Chicago  Foundation  were  suborganiza¬ 
tions  of  the  Mayor’s  Committee  for  Economic  and 
Cultural  Development  of  Chicago.  Kennedy,  the  then 
chairman  of  the  board  and  chief  executive  officer  of  the 
Continental  Bank,  had  been  active  in  the  creation  of  the 
Mayor’s  Committee  in  1961.  He  was  on  the  executive 
board  of  the  Mayor’s  Committee  and  was  a  founding 
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director  of  the  New  Chicago  Foundation.  Another  bank 
official  served  as  president  of  the  New  Chicago  Foundation 
and  as  an  officer  of  the  Foundation  for  Cultural  Develop¬ 
ment.  As  mentioned,  it  is  uncontroverted  that  the 
$250,000  grant  was  made  to  the  Foundation  for  Cultural 
Development  with  the  prior  understanding  that  the  money 
would  be  transferred  to  the  New  Chicago  Foundation  to 
be  used  for  the  publication  of  Chicago  Magazine.  The 
magazine  was  a  project  of  the  Mayor’s  Committee  and  was 
intended  to  create  a  favorable  impression  of  Chicago  by 
publishing  articles  about  the  city. 

Harold  Stuart’s  will  provided  that  distributions  were 
to  be  made  to  “qualified  charitable  organizations.”  In 
Article  Fourth  of  the  will  that  term  was  defined  in  part  as 
“qualified  exempt  organizations  for  the  purposes  of 
Sections  170(c),  501(c)(3)  and  2055  and  other  related 
provisions  of  the  Internal  Revenue  Code  in  effect  at  the 
time  of  my  death.”  The  New  Chicago  Foundation  was  not 
qualified  as  an  exempt  organization  under  section 
501(c)(3). 

Kennedy  testified  that  he  had  spoken  to  Harriet 
Stuart  and  proposed  a  gift  to  the  New  Chicago  Founda¬ 
tion.  He  further  testified  that  Harriet  Stuart  did  not 
expressly  concur  in  the  proposal.  Kennedy  described 
Harriet  Stuart’s  reaction  to  the  proposal  as  follows:  “And  I 
had  no  reaction  to  that,  good,  bad  or  indifferent.  I  didn’t 
have  any  yes,  no,  I  don’t  know,  on  it.  It  was  just  a 
statement  by  me.”  Elizabeth  Stuart  testified  that  she  was 
unaware  of  the  distribution  until  three  years  after  it  was 
made,  and  the  bank  admitted  that  prior  to  October  7, 
1970,  no  document  was  sent  to  the  Stuart  sisters  which 
mentioned  either  the  Mayor’s  Committee,  the  Foundation 
for  Cultural  Development  or  the  New  Chicago  Foundation. 

On  January  16,  1968,  Kennedy  directed  the  bank’s 
trust  department  to  transfer  $250,000  from  the  Stuart 
trust  to  the  account  the  New  Chicago  Foundation  kept 
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with  the  bank.  He  also  requested  that  written  authoriza¬ 
tions  be  prepared  for  the  Stuart  sisters’  signatures.  The 
authorizations  were  prepared  but  were  never  sent  to  the 
family  trustees.  When  it  was  learned  that  the  New  Chicago 
Foundation  was  not  a  qualified  organization  under  section 
501(c)(3),  Kennedy  directed  that  the  disbursement  be 
made  through  the  Foundation  for  Cultural  Development 
which  was  so  qualified,  and  the  $250,000  was  transferred 
in  this  manner.  The  funds  were  used  to  support  the 
now-defunct  Chicago  Magazine. 

In  September  of  1969,  it  became  necessary  to 
establish  a  charitable  trust.  Prior  to  this  time,  the  bank  had 
hoped  that  distributions  to  charity  could  be  made  directly 
from  the  Stuart  estate,  but  the  pending  Federal  tax 
litigation  made  that  plan  impractical.  In  the  second  current 
account  of  the  probate  estate,  the  bank  listed  the 
$250,000  disbursement  of  January  26,  1968,  as  a  partial 
disbursement  from  the  estate  to  the  Harold  L.  Stuart 
charitable  trust.  No  mention  was  made  of  the  New  Chicago 
Foundation  or  of  the  Foundation  for  Cultural  Develop¬ 
ment  in  either  the  probate  account  or  in  the  account 
receipt  presented  to,  and  signed  by,  the  individual  trustees. 

The  Stuart  sisters  contend  that  the  bank  violated  its 
duty  as  a  trustee  by  disbursing  $250,000  without  obtain¬ 
ing  the  approval  of  the  individual  trustees,  and  by 
transferring  that  amount  to  an  organization  that  was  not 
qualified  to  take  under  the  will.  We  agree  that  the  bank’s 
conduct  in  relation  to  the  gift  to  the  New  Chicago 
Foundation  constitutes  a  breach  of  trust. 

The  bank  does  not  argue  that  it  had  authority  under 
the  Stuart  will  to  make  disbursements  without  the 
concurrence  of  at  least  one  of  the  family  trustees  while 
both  of  the  sisters  were  living.  Though  several  interpreta¬ 
tions  of  the  will  are  advanced  by  the  various  parties,  no 
party  contends,  nor  could  it  reasonably  be  argued,  that  the 
bank  had  the  unilateral  authority  to  make  disbursements 
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at  the  time  the  gift  was  given  to  the  New  Chicago 
Foundation.  The  bank,  however,  now  asserts  that  the 
circuit  court  had  the  authority  to  retroactively  approve  the 
bank’s  actions.  The  bank  seemingly  argues  that  since  the 
court  could  have  approved  of  this  gift  if  a  bona  fide 
deadlock  existed  under  the  will,  then  it  does  not  matter 
that  there  was  no  deadlock  at  the  time  the  funds  were 
distributed.  We  find  this  line  of  reasoning  to  be  without 
merit. 

It  is  axiomatic  that  the  limits  of  a  trustee’s  powers  are 
determined  by  the  instrument  which  creates  the  trust 
(Restatement  (Second)  of  Trusts  sec.  164  (1959);  Mc- 
Gookey  v.  Winter  (1943),  381  Ill.  516,  524),  and  that  a 
co-trustee  cannot  exercise  a  joint  power  individually 
(Restatement  (Second)  of  Trusts  secs.  194,  383  (1959);  90 
C.J.S.  Trusts  sec.  258  (1955);  Maton  Bros.,  Inc.  v.  Central 
Illinois  Public  Service  Co.  (1934),  356  Ill.  584 ;Dingman  v. 
Boyle  (1918),  285  Ill.  144,  148). 

In  Chicago  Title  &  Trust  Co.  v.  Chief  Wash  Co. 
(1938),  368  Ill.  146,  155,  this  court  defined  the  term 
“breach  of  trust”: 

“The  term  ‘breach  of  trust’  is  sufficiently  compre¬ 
hensive  to  include  every  violation  by  a  trustee  of 
a  duty  which  equity  lays  upon  him,  whether 
willful  and  fraudulent,  or  done  through  negli¬ 
gence,  or  arising  through  mere  oversight  or 
forgetfulness.  Included  is  every  omission  or  com¬ 
mission  which  violates  in  any  manner  the  three 
major  obligations  of  carrying  out  a  trust  accord¬ 
ing  to  its  terms,  of  care  and  diligence  in  protect¬ 
ing  and  investing  the  trust  property,  and  of  using 
perfect  good  faith.” 

Under  this  definition,  the  bank’s  exercise  of  unauthorized 
distributive  power  clearly  constituted  a  breach  of  its  duty 
to  carry  out  the  trust  according  to  its  terms. 

The  bank’s  conduct  reveals  that  it  was  aware  that  it 
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had  no  authority  to  unilaterally  make  the  gift  in  question. 
Written  authorization  was  prepared  for  the  sisters’  signa¬ 
tures,  but  was  never  sent  to  them.  Also,  Kennedy’s 
testimony  revealed  that  he  knew  he  did  not  have  the 
express  approval  of  the  Stuart  sisters,  and  no  explanation 
is  offered  for  the  failure  of  the  bank  to  obtain  such  assent 
before  releasing  the  $250,000. 

In  addition,  there  is  a  second  independent  ground 
upon  which  to  predicate  a  holding  that  the  bank  breached 
its  duty  as  trustee.  The  will  of  Harold  Stuart  specifically 
required  that  grants  be  made  only  to  charitable  organiza¬ 
tions  which  qualified  for  an  exemption  under  section 
501(c)(3)  of  the  Internal  Revenue  Code.  The  New  Chicago 
Foundation  was  not  so  qualified,  and  the  bank  was  well 
aware  of  this  as  evidenced  by  the  circuitous  manner  in 
which  it  transferred  the  funds  to  that  foundation.  The 
authorization  which  had  been  prepared  for  the  sisters’ 
signatures  specified  the  New  Chicago  Foundation  as  the 
donee  and  not  the  conduit  through  which  the  money 
ultimately  passed. 

The  circuit  court  had  no  authority  to  approve  the 
grant  under  the  circumstances  of  this  case.  We  are  aware  of 
no  authority  which  would  authorize  a  court  of  equity  to 
condone  an  unauthorized  distribution  to  an  unqualified 
beneficiary  absent  exceptional  and  unusual  circumstances. 
As  precedent  for  its  position  the  bank  relies  almost 
exclusively  upon  Warner  v.  Rogers  (1929),  255  Bl.  App. 
78.  In  Warner,  the  testator  left  an  estate  composed  of  large 
holdings  of  farmland.  The  will  created  a  trust  whereby  the 
beneficiaries  of  the  life  estate,  testator’s  grandchildren, 
were  also  the  trustees.  In  their  capacity  as  beneficiaries, 
the  trustees  entered  into  an  agreement  naming  one  of  their 
number  as  managing  trustee.  Under  the  agreement,  the 
approval  of  the  other  trustees  was  necessary  in  order  to 
make  repairs  and  improvements  except  those  of  a  small, 
temporary  and  urgent  nature.  The  managing  trustee  made 
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numerous  repairs  which  were  not  agreed  to  by  one  of  the 
trustees.  This  trustee’s  consent  could  not  be  obtained 
because  she  was  living  abroad  during  the  time  in  question. 
The  court  found  that  most  of  the  repairs  made  were  “small 
and  urgent,”  and  further  found  that  the  larger  repairs  were 
“urgent  and  necessary  to  the  preservation  of  the  [prop¬ 
erty].”  (255  Ill.  App.  78,  87.)  The  appellate  court  noted 
that  the  managing  trustee  should  have  sought  leave  of 
court  to  make  the  few  large  repairs  and  stated  that  the 
circuit  court  would  have  granted  approval  had  he  done  so. 
The  appellate  court  then  held  that  “under  the  facts  as  they 
specifically  appear  in  this  particular  case,  we  do  not  believe 
that  in  equity  and  good  conscience  appellee  should  be 
penalized  for  not  having  done  so.”  255  Ill.  App.  78,  89. 

We  hardly  consider  Warner  to  be  support  for  the 
position  which  the  bank  advances.  As  the  above  quote 
demonstrates,  the  decision  was  expressly  limited  to  the 
particular  facts  involved.  Moreover,  there  are  no  excep¬ 
tional  circumstances  involved  here  which  would  justify  the 
bank’s  failure  to  follow  the  clear  terms  of  the  will.  There 
was  no  urgent  need  for  making  this  gift,  and  no  issue  of 
preserving  trust  assets  is  involved.  The  bank  knew  it  had  no 
authority  to  act  without  the  concurrence  of  one  of  the 
sisters,  and  it  further  knew  that  the  intended  beneficiary 
was  not  qualified  to  take  under  the  express  terms  of  the 
will.  The  breach  of  duty  in  the  present  case  is  clear,  and  we 
cannot  condone  it.  We  hold  that  the  bank  breached  its 
duty  as  a  trustee  by  giving  $250,000  to  the  New  Chicago 
Foundation  through  the  chosen  conduit  organization,  and 
that  the  circuit  court  erred  in  retroactively  approving  said 
gift. 

The  Stuart  sisters  maintain  that  the  proper  remedy  for 
the  bank’s  breach  of  trust  is  to  require  repayment  of  the 
gift,  to  disqualify  the  bank  from  acting  further  as  a  trustee, 
and  to  disqualify  it  from  participating  in  the  selection  of 
charitable  beneficiaries. 
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We  agree  that  the  bank  must  restore  the  amount 
which  was  improperly  released  from  the  estate.  A  trustee  is 
personally  liable  for  any  loss  occasioned  by  a  violation  of 
his  duties  as  trustee.  (Restatement  (Second)  of  Trusts  sec. 
226  (1959);  Piff  v.  Berresheim  (1950),  405  Ill.  617;  3  A. 
Scott,  Trusts  sec.  205  (1967);  4  A.  Scott,  Trusts  sec.  386 
(1967).)  This  rule  applies  where  the  violation  is  a  result  of 
negligence  or  mere  oversight  as  well  as  when  the  trustee  is 
wrongfully  motivated.  ( Chicago  Title  &  Trust  Co.  v.  Chief 
Wash  Co.  (1938),  368  Ill.  146;  see  generally  3  A.  Scott, 
Trusts  sec.  201  (1967).)  Here,  the  unauthorized  and  unilat¬ 
eral  payment  to  an  unqualified  beneficiary  reduced  the 
value  of  the  estate  by  $250,000,  and  the  bank,  on  remand, 
will  be  required  to  return  this  sum  to  the  estate  together 
with  interest  computed  from  the  date  of  the  gift. 

We  do  not,  however,  determine  that  the  bank  should 
be  removed  as  a  trustee  or  disqualified  from  participating 
in  the  selection  of  charitable  beneficiaries.  The  Stuart 
sisters  contend  that  such  an  additional  sanction  is  neces¬ 
sary  as  a  deterrent  and  as  punishment  for  the  bank’s 
breach  of  trust.  The  sisters  characterize  the  bank’s  conduct 
as  self-dealing  and  assert  that  the  bank  succumbed  to  a 
conflict  of  interest.  In  our  view,  the  record  does  not 
conclusively  establish  a  basis  for  such  a  contention.  Nor 
are  we  unmindful  of  the  fact  that  disqualification  of  the 
bank  would  in  reality  be  a  punishment  of  the  intervening 
charities  which  are  listed  as  beneficiaries  in  the  bank’s  plan 
of  distribution.  We,  therefore,  determine  that  no  addition¬ 
al  sanctions  are  warranted  under  the  facts  of  the  instant 
case. 

We  turn  next  to  the  issues  raised  concerning  the 
interpretation  of  the  will  of  Harold  Stuart.  In  several 
places  in  the  first  six  articles  of  the  will  the  testator 
directed  gifts  to  charity.  In  each  instance  the  testator 
merely  directed  that  the  gift  be  paid  to  “such  qualified 
charitable  organizations  as  may  be  selected  by  my  Execu- 
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tors,”  or  used  a  similar  expression  which  carried  the  same 
meaning.  The  dispute  involved  in  the  instant  appeal 
concerns  the  provisions  of  Article  Seventh  of  the  will. 
Article  Seventh  contains  a  number  of  what  may  be  termed 
standard  provisions  relating  to  the  powers  of  the  trustees 
and  the  administration  of  the  estate.  Article  Seventh, 
however,  also  includes  the  following  provision. 

“A  majority  of  the  Trustees  or  of  the  Executors,  as 
the  case  may  be,  may  take  any  action  hereunder  with  the 
same  force  and  effect  as  though  all  the  Trustees  or 
Executors  had  joined  therein ,  provided  that  the  corporate 
Trustee  or  corporate  Executor  shall  be  one  of  such 
majority.  If  at  any  time  there  shall  be  only  one  individual 
Trustee  or  Executor  surviving,  then  in  the  event  of  any 
disagreement  between  the  two  Trustees  or  Executors,  the 
determination  of  the  corporate  Trustee  or  corporate 
Executor  shall  control.”  (Emphasis  added.) 

The  circuit  court  and  the  appellate  court  both  found  that 
this  provision  required  the  concurrence  of  the  bank  in  the 
selection  of  any  charitable  beneficiaries.  The  Stuart  sisters, 
IIT  and  the  Art  Institute,  an  intervenor,  all  contend  that 
the  above-quoted  provision  does  not  preclude  the  applica¬ 
tion  of  majority  rule  to  the  selection  of  charitable 
beneficiaries  by  the  three  trustees. 

Plaintiffs  challenge  the  circuit  and  appellate  courts’ 
interpretation  of  Article  Seventh  on  several  grounds.  The 
Art  Institute  contends  that  the  provision  was  not  intended 
to  apply  to  distributive  powers,  but  rather  was  limited  in 
application  to  the  administrative  duties  of  the  trustees.  IIT 
and  the  Stuart  sisters  contend  that  the  provision  should  be 
read  as  a  directive  to  the  bank  to  act  as  a  tie-breaker 
whenever  the  individual  co-trustees  are  in  disagreement.  It 
is  also  contended  that  if  the  provision  is  interpreted  as 
allowing  a  deadlock,  majority  rule  should  still  apply 
because  the  will  fails  to  provide  a  mechanism  for  breaking 
that  deadlock. 

At  common  law  a  majority  of  the  trustees  of  a 
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charitable  trust  were  competent  to  exercise  the  powers 
conferred  upon  them,  unless  the  terms  of  the  trust 
provided  otherwise.  (Restatement  (Second)  of  Trusts  sec. 
383  (1959).)  This  rule  was  extended  by  statute  to  private 
trusts  as  well.  The  applicable  statute  provided  that  in  cases 
of  multiple  trustees,  “a  majority  of  the  trustees  shall  be 
competent  to  act  in  all  cases,  ***  unless  the  instrument  of 
authority  creating  the  trust  shall  otherwise  provide .  ” 
(Emphasis  added.)  (Ill.  Rev.  Stat.  1963,  ch.  148,  par.  33.) 
The  basic  issue  to  be  determined  in  regard  to  all  the  will 
interpretation  arguments  raised  by  plaintiffs  is  whether  the 
provisions  of  Article  Seventh  preclude  the  application  of 
“majority  rule.” 

The  duty  of  a  court  in  construing  a  will  is  to 
determine  the  intention  of  the  testator.  ( Feder  v.  Luster 
(1973),  54  Ill.  2d  6.)  The  intent  is  to  be  ascertained  by 
viewing  the  will  as  a  whole  and  by  giving  to  the  words  used 
their  plain  and  ordinary  meanings.  [Helms  v.  Darmstatter 
(1966),  34  Ill.  2d  295;  In  re  Estate  of  Breault  (1963),  29 
Ill.  2d  165.)  If  the  testator’s  intention  can  be  gathered 
from  the  language  of  the  will,  no  resort  will  be  made  to 
technical  rules  of  presumed  intention.  (Storkan  v.  Ziska 
(1950),  406  Ill.  259.)  We  do  not  consider  the  language  of 
Article  Seventh  to  be  vague,  doubtful  or  uncertain.  The 
previously  quoted  provision  expressly  states  that  the 
majority  of  trustees  may  take  “any  action  hereunder  *** 
provided  that  the  corporate  Trustee  ***  shall  be  one  of 
such  majority.”  The  only  reasonable  interpretation  to 
which  this  language  is  susceptible  is  that  a  majority  of  the 
trustees  could  take  effective  trustee  action  only  if  the  bank 
was  one  of  that  majority. 

It  is  contended,  however,  that  such  an  interpretation 
places  Article  Seventh  in  conflict  with  the  earlier  provi¬ 
sions  devising  the  estate  to  charitable  organizations  “as 
may  be  selected  by  my  trustees.”  This  contention  is 
untenable.  Article  Seventh  is  the  only  portion  of  the 
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Stuart  will  in  which  effective  trustee  action  is  defined.  The 
earlier  dispositive  articles  provide  only  that  the  trustees 
shall  select  the  charitable  beneficiaries,  and  do  not  dictate 
the  manner  in  which  an  effective  selection  is  to  be  made. 
Thus  the  dispositive  portions  of  the  will  cannot  be 
considered  to  be  in  conflict  with  Article  Seventh  for  the 
elementary  reason  that  they  do  not  pertain  to  the  same 
subject  matter. 

Because  the  language  of  Article  Seventh,  when  read 
either  in  isolation  or  in  relation  to  the  entire  will, 
unambiguously  and  clearly  requires  that  the  corporate 
trustee  be  one  of  any  majority  of  trustees,  we  cannot 
accept  the  argument  that  the  provision  only  requires  that 
the  bank  act  as  a  tie  breaker.  Nor  can  we  accept  the 
contention  raised  by  the  Art  Institute  that  the  majority 
provision  of  Article  Seventh  applies  solely  to  administra¬ 
tive  rather  than  dispositive  matters.  The  use  of  the 
expansive  phrase  “any  action  hereunder”  is  a  clear 
indication  that  the  testator  intended  the  majority  clause  to 
apply  to  the  entire  will.  The  word  “hereunder”  is  used 
several  times  in  Article  Seventh  and  each  time  is  used  in 
reference  to  the  entire  will  and  cannot  reasonably  be  said 
to  be  limited  to  Article  Seventh.  We  hold,  therefore,  that 
the  circuit  and  appellate  courts  correctly  interpreted  the 
will  of  Harold  Stuart  in  this  regard. 

The  Stuart  sisters  further  contend  that  because  the 
will  provides  no  means  to  break  a  deadlock,  the  statutory 
policy  of  majority  rule  should  apply.  We  do  not  agree.  The 
statute  involved  provides  only  that  majority  rule  shall 
apply  “unless  the  instrument  or  authority  creating  the 
trust  shall  otherwise  provide.”  (Ill.  Rev.  Stat.  1963,  ch. 
148,  par.  33.)  The  statute  thus  does  no  more  than  to 
provide  for  majority  rule  when  the  instrument  creating  the 
trust  is  silent  on  that  matter.  Here,  the  will  was  not  silent 
on  the  subject,  and  the  fact  that  the  will  allows  for  the 
possibility  of  a  deadlock  is  not  a  sufficient  reason  to 
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disregard  the  expressed  intention  of  the  testator. 

We  next  consider  plaintiffs’  contention  that  the  circuit 
court  erred  in  the  manner  in  which  it  resolved  the 
deadlock.  As  previously  mentioned,  the  trial  court  essen¬ 
tially  adopted  the  plan  of  distribution  proposed  by  the 
bank  and  did  not  purport  to  create  its  own  scheme  of 
distribution.  The  trial  court  did,  however,  adopt  the  plan 
of  the  plaintiffs  as  to  the  distribution  of  the  remainder  of 
the  trusts  in  which  the  Stuart  sisters  held  life  estates.  The 
plaintiffs  contend  that  the  circuit  court  erred  in  failing  to 
develop  its  own,  independent  plan  of  disposition  once  the 
court  determined  that  a  deadlock  existed.  Similarly,  the 
plaintiffs  contend  that  the  bank’s  plan,  which  the  circuit 
court  adopted,  was  unreasonable  and  unsupported  by  the 
evidence.  We  do  not  consider  that  the  trial  court  erred  in 
failing  to  frame  a  wholly  new  scheme  of  distribution,  nor 
do  we  consider  that  the  entire  plan  of  the  bank  was 
unsupported  by  the  evidence. 

Where  trustees  who  are  required  to  make  discretionary 
decisions  reach  an  irreconcilable  difference  of  opinion,  the 
deadlock  must  be  resolved  by  the  courts.  (Dingman  v. 
Boyle  (1918),  285  Ill.  144.)  Both  sides  of  this  controversy 
refer  us  to  the  Second  Restatement  for  guidance  and  for  a 
description  of  the  procedure  which  a  court  of  equity  will 
follow  when  framing  a  scheme  of  charitable  distribution. 
Restatement  (Second)  of  Trusts  secs.  396,  397,  399 
(1959). 

Section  397  of  the  Restatement  provides,  in  part,  that 
“a  disposition  for  charitable  purposes  will  not  fail  because 
of  the  failure  of  the  trustee  to  act  or  for  want  of  a 
trustee.”  Comment  c  to  section  397  refers  to  a  situation 
similar  to  that  involved  in  the  present  appeal. 

“Where  the  settlor  leaves  property  for  such  charitable 
purposes  as  the  trustee  may  select,  and  the  trustee  named 
is  unable  or  unwilling  to  make  the  selection,  and  the 
settlor  did  not  manifest  an  intention  that  the  intended 
charitable  trust  should  not  arise  or  should  not  continue  if 
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the  person  named  by  him  should  not  act  as  trustee,  the 
court  will  either  appoint  a  new  trustee  to  make  the 
selection  or  will  frame  a  scheme  for  the  application  of  the 
property.  ***  [T]he  court  will  frame  a  scheme  for  the 
application  of  the  property,  as  it  does  in  situations  where 
a  particular  charitable  purpose  fails  and  the  doctrine  of  cy 
pres  is  applicable.  See  sec.  399,  comment  d.  ” 

Thus,  though  the  cy  pres  principle  does  not,  strictly 
speaking,  apply  to  a  situation  where  co-trustees  with  the 
discretion  to  select  charitable  beneficiaries  are  unable  to 
act,  the  court  will  be  guided  by  the  procedures  which  have 
been  established  under  that  doctrine. 

Comment  d  to  section  399  mentions  certain  factors 
the  court  will  consider  in  framing  a  scheme  of  charitable 
distribution. 

“Under  the  circumstances  stated  in  this  Section,  the 
court  will  direct  the  framing  of  a  scheme  to  apply  the 
trust  property  for  some  charitable  purpose  falling  within 
the  general  charitable  intention  of  the  settlor.  In  framing 
a  scheme  the  court  will  consider  evidence  as  to  what 
would  probably  have  been  the  wish  of  the  settlor  at  the 
time  when  he  created  the  trust  if  he  had  realized  that  the 
particular  purpose  could  not  be  carried  out.  The  court 
will  consider  not  only  the  language  of  the  trust  instru¬ 
ment,  but  also  such  circumstances  as  indicate  what  would 
have  been  the  probable  desires  of  the  settlor,  such  as  the 
character  of  the  charitable  gifts  previously  made  by  him, 
the  charities  in  which  he  had  expressed  an  interest,  his 
religious  affiliations,  his  views  on  social,  economic  and 
political  questions,  and  the  like.” 

The  testimony  of  relatives  of  the  donor  may  also  be 
considered  in  order  to  indicate  the  types  of  charities  in 
which  the  donor  had  been  interested.  G.  Bogert,  Trusts 
and  Trustees  sec.  442  (2d  ed.  1964). 

We  feel  that  the  above  provisions  of  the  Second 
Restatement  of  Trusts  generally  indicate  the  proper 
procedures  and  considerations  to  be  applied  to  a  situation 
like  the  present.  When  confronted  with  the  deadlock 
between  the  Stuart  sisters  and  the  bank,  it  was  incumbent 
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upon  the  trial  court  to  resolve  the  dispute  by  either 
appointing  a  new  trustee  or  by  framing  a  plan  of 
distribution.  We  do  not  agree,  however,  with  the  plaintiffs’ 
contention  that  the  trial  court  committed  reversible  error 
merely  because  after  hearing  extensive  evidence  it  chose  to 
substantially  adopt  the  plan  advanced  by  the  corporate 
trustee.  We  cannot  ignore  the  unique  nature  of  the 
situation  with  which  the  trial  court  was  confronted.  It 
must  certainly  be  considered  unusual  for  a  testator  to  leave 
an  estate  in  excess  of  $20  million  to  be  distributed  by  his 
trustees  to  charity  with  no  further  guidance  or  direction. 
As  the  above-mentioned  sections  of  the  Second  Restate¬ 
ment  indicate,  the  primary  duty  of  the  court  was  to 
effectuate  the  probable  charitable  intent  of  the  testator. 
The  crucial  issue  is  whether  the  evidence  supports  the 
conclusion  that  the  court  fulfilled  this  duty  by  ordering 
distribution  pursuant  to  the  plan  which  it  did  endorse.  In 
determining  this  issue,  the  fundamental  rule  applies  that 
the  findings  of  a  trier  of  fact  will  not  be  overturned  unless 
contrary  to  the  manifest  weight  of  the  evidence.  E.g., 
Brown  v.  Commercial  National  Bank  (1969),  42  Ill.  2d 
365. 

Evidence  was  presented  on  behalf  of  the  various 
charitable  organizations  suggested  as  recipients  by  the 
bank,  specifying  the  nature  of  the  charity,  the  persons 
served,  its  financial  needs,  etc.  In  our  view,  there  was 
ample  evidence  to  support  the  trial  court’s  selection  of  the 
charitable  beneficiaries  sponsored  by  the  bank  and  to 
reject  the  scheme  of  distribution  advanced  by  the  sisters. 
The  language  of  the  Stuart  will  offers  no  indication  as  to 
the  probable  charitable  intent  of  the  testator.  Indeed,  the 
only  conclusion  that  can  be  drawn  from  the  language  of 
the  will  is  that  the  testator  had  no  specific  plan  as  to  which 
charities  would  share  in  his  estate.  Though  the  testimony 
of  Elizabeth  Stuart  was  to  the  effect  that  Harold  Stuart 
did  in  fact  have  a  particular  plan  in  mind,  and  that  he  had 
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a  “list”  of  charities  he  favored,  the  trial  court  was  not 
bound  to  accept  her  testimony  at  face  value.  Her  testi¬ 
mony  was  not  entirely  consistent,  and  its  credibility  was 
weakened  by  the  fact  that  the  testator  failed  to  disclose 
the  alleged  “list”  of  charities  to  his  corporate  trustee  and 
in  fact  had  indicated  to  the  bank  that  the  choice  of  the 
beneficiaries  was  to  be  entirely  discretionary  with  the 
trustees. 

Additionally,  evidence  was  presented  which  indicated 
that  the  bank  had  framed  its  plan  of  distribution  in  a 
manner  designed  to  determine  the  probable  charitable 
interests  of  Harold  Stuart.  The  testator’s  business  records 
and  tax  returns  were  studied  for  evidence  of  prior 
charitable  donations.  The  testator’s  diary  was  read  to  learn 
of  past  contacts  with  charities  and  their  representatives. 
And  Harold  Stuart’s  closest  business  contacts  were  inter¬ 
viewed  to  ascertain  those  charitable  organizations  in  which 
he  had  shown  an  interest.  In  sum,  competent  evidence  was 
introduced  to  indicate  that  the  probable  intent  of  Harold 
Stuart  would  have  been  to  favor  a  broad-based  distribution 
to  the  type  of  charities  listed  in  the  bank’s  plan. 

There  was  thus  competent  and  credible  evidence  to 
support  the  circuit  court’s  decision,  as  the  trier  of  fact,  to 
endorse  and  accept  the  beneficiaries  proposed  by  the  bank. 
We  hold,  therefore,  that  the  circuit  court’s  decision  to 
accept  the  beneficiaries  proposed  by  the  corporate  trustee 
in  preference  to  the  smaller  number  of  beneficiaries 
endorsed  by  the  individual  trustees  was  not  against  the 
manifest  weight  of  the  evidence.  We  also  find,  however, 
that  certain  aspects  of  the  overall  plan  adopted  by  the 
court,  which  relate  to  the  amount  of  the  particular 
distributions,  are  either  not  supported  by  the  evidence  or 
are  erroneous  as  a  matter  of  law. 

We  determine  that  the  circuit  court  erred  in  its  denial 
of  the  relief  requested  by  plaintiff  IIT  in  count  III  of  the 
second  amended  complaint.  In  that  count,  IIT  asserted  a 
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vested  right  to  an  additional  $3.5  million  of  the  estate.  The 
facts  relevant  to  this  issue  may  be  briefly  restated.  A 
formal  “Statement  of  Intent”  dated  October  10,  1968, 
was  signed  by  the  Stuart  sisters  designating  IIT  to  receive 
$8.5  million.  Subsequently,  $5  million  was  distributed  to 
IIT,  but  the  Stuart  sisters  never  ceased  their  efforts  to  have 
that  institution  receive  a  greater  amount.  In  a  letter  dated 
October  7,  1970,  the  bank  designated  IIT  to  receive  an 
additional  $3.5  million  as  part  of  a  total  plan  of 
distribution.  This  letter  read  in  pertinent  part: 

“1.  Increase  the  trust’s  present  commitment  to  the 
Illinois  Institute  of  Technology  by  an  additional 
$3,500,000  (To  be  used  for  endowment  and  Chicago-Kent 
College  of  Law.  This  raises  the  total  commitment  to  IIT  to 
$8,500,000,  the  amount  you  originally  suggested.)” 

This  letter  was  by  coincidence  drafted  on  the  same  date 
that  IIT  and  the  Stuart  sisters  filed  their  original  com¬ 
plaint.  In  its  answer  to  the  complaint  filed  November  9, 
1970,  the  bank  reiterated  this  proposal,  stating  that  “at 
the  present  time  there  is  a  disagreement  among  the  trustees 
insofar  as  defendant  proposes  a  total  gift  of  $8.5  million  to 
IIT  while  the  individual  trustees  demand  a  grant  to  IIT 
equal  to  three-quarters  of  the  available  trust  assets.”  The 
bank  also  prayed  that  the  court  direct  distribution  in 
accordance  with  its  plan  which  included  a  total  grant  to 
IIT  of  $8.5  million.  On  June  15,  1971,  the  bank  withdrew 
this  proposal  in  a  letter  to  the  Stuart  sisters.  At  the  time  of 
the  sisters’  final  proposal  of  three-quarters  of  the  estate  to 
IIT,  the  bank  had  advised  the  sisters  that  approximately  $9 
million  would  be  available  for  distribution. 

Article  Fifth  of  Harold  Stuart’s  will  provided  that  if 
the  trust  could  not  be  distributed  within  5  years  the 
executors  were  to  select  the  charitable  beneficiaries  in 
writing  prior  to  the  expiration  of  that  period  of  time. 
Article  Fifth  further  provided  that  the  interests  of  the 
selected  charities  would  vest  at  the  end  of  the  5-year 
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period.  IIT  contends  that  the  sisters’  “Statement  of 
Intent”  of  October  10,  1968,  and  the  bank’s  letter  of 
October  7,  1970,  constitute  a  written  designation  of  IIT  as 
the  beneficiary  of  an  $8.5  million  grant.  The  appellate 
court  rejected  this  argument,  reasoning  that  there  had  been 
no  simultaneous  selection  of  IIT  to  receive  $8.5  million, 
and  that  there  was  no  “meeting  of  the  minds”  because  the 
sisters  had  designated  IIT  for  three-quarters  of  the  estate. 
43  HI.  App.  3d  169,  198-99. 

We  initially  note  that  resolution  of  this  issue  does  not 
call  for  a  resort  to  the  niceties  of  contract  law  rules 
concerning  offer  and  acceptance.  It  is  apparent  from  the 
record  before  us  that  all  three  trustees  had  designated  IIT 
as  the  recipient  of  at  least  $8.5  million  by  the  time  this 
unfortunate  controversy  reached  the  courts.  As  its  own 
pleadings  indicate,  at  the  time  the  suit  was  filed  the  bank 
proposed  an  $8.5  million  grant  to  IIT.  The  only  disagree¬ 
ment  stemmed  from  the  fact  that  at  that  time  the  Stuart 
sisters  had  designated  IIT  to  receive  three-quarters  of  the 
available  estate.  The  bank’s  decision  to  withdraw  its 
proposal  for  an  additional  grant  to  IIT  did  not  occur  until 
some  time  after  this  litigation  had  commenced. 

Our  review  of  the  record  leads  us  to  the  inescapable 
conclusion  that  the  bank  withdrew  its  earlier  proposal 
because  of  the  then  pending  litigation  and  because  the 
Stuart  sisters  would  not  endorse  its  total  plan  of  distribu¬ 
tion.  The  testimony  of  the  bank  officer  charged  with  the 
overall  supervision  of  the  trust  reveals  no  reason  for  the 
bank’s  withdrawal  of  the  additional  grant  to  IIT  except 
that  it  was  precipitated  by  the  sisters’  refusal  to  assent  to 
the  bank’s  total  demands.  Additionally,  the  bank  officer 
could  not  recall  the  reason  that  certain  of  the  other  grants 
had  been  raised  after  the  additional  $3.5  million  to  IIT  was 
withdrawn.  These  increased  grants,  together  with  several 
new  gifts,  were  roughly  comprised  of  the  amount  pre¬ 
viously  earmarked  for  IIT.  In  short,  no  evidence  was 
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offered  to  support  the  reduction  in  IIT’s  designation. 

From  the  record  before  us,  we  can  only  determine 
that  the  bank’s  withdrawal  of  its  proposal  for  an  additional 
grant  to  IIT  was  arbitrary  and  unreasonable.  The  trustees 
had,  in  effect,  all  proposed  that  $8.5  million  was  the 
minimum  amount  IIT  should  receive.  The  trial  court 
should  have  accepted  this  figure  as  an  amount  over  which 
the  trustees  had  reached  agreement,  as  was  specifically 
stated  in  the  bank’s  pleadings.  Because  there  was  no 
evidence  to  suggest  that  the  amount  of  this  grant  subse¬ 
quently  became  unreasonable  or  inappropriate,  the  circuit 
court  erred  in  failing  to  find  for  IIT  as  to  count  III.  We 
hold,  therefore,  that  upon  remand  an  order  be  entered 
directing  that  an  additional  $3.5  million  of  the  estate  be 
distributed  to  IIT. 

We  next  consider  whether  the  evidence  supports  a 
total  grant  of  $1  million  to  the  Chicago  Historical 
Society.  The  Chicago  Historical  Society  was  listed  as  a 
beneficiary  in  the  plan  of  distribution  submitted  by  the 
bank.  The  amount  of  the  gift  was  $500,000.  The  society 
was  also  listed  by  the  Stuart  sisters  as  a  beneficiary  of 
$500,000  of  the  remainder  interest  in  the  trust  estates 
created  for  them.  As  mentioned,  the  bank  submitted  no 
plan  to  dispose  of  the  remainder  interests  in  the  sisters’  life 
estates.  Neither  the  bank  nor  the  sisters  proposed  to  the 
court  that  the  Chicago  Historical  Society  should  receive  a 
gift  of  $1  million.  Yet,  the  effect  of  approving  the 
designations  by  the  sisters  as  to  the  charities  to  take  from 
the  remainders  of  their  life  estate  trusts,  while  adopting 
the  bank’s  plan  for  the  distribution  of  the  rest  of  the 
estate,  was  that  the  circuit  court  awarded  the  Chicago 
Historical  Society  a  total  of  $1  million. 

It  is  contended  that  this  is  an  inadvertent  duplication. 
We  find  that  it  is  not.  Prior  to  the  entry  of  the  judgment 
order  in  the  circuit  court,  IIT,  the  Stuart  sisters,  and  the 
Museum  of  the  Science  and  Industry  objected  to  the 
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proposed  decree  and  requested  certain  modifications.  The 
Stuart  sisters  specifically  pointed  out  that  the  effect  of  the 
court’s  proposed  ruling  would  be  to  give  to  the  Chicago 
Historical  Society  $500,000  from  the  remainder  of  the 
sisters’  trust  and  $500,000  from  the  other  trust  funds 
available  for  distribution  by  the  trustees,  making  a  total 
gift  to  that  charity  of  $1  million.  The  sisters  urged  in  their 
objection  that  it  was  not  their  intent  that  the  Chicago 
Historical  Society  should  receive  a  total  gift  from  all  funds 
of  more  than  $500,000.  The  court  nonetheless,  in  entering 
its  final  order  of  distribution,  provided  that  the  Chicago 
Historical  Society  should  receive  $500,000  through  the 
distribution  plans  submitted  by  the  bank  (which  did  not 
purport  to  distribute  the  remainder  of  the  sisters’  trusts), 
and  it  also  approved  the  plan  submitted  by  the  sisters  in 
count  IV  for  the  distribution  of  the  remainder  of  the 
sisters’  trusts,  which  plan  provided  for  an  additional 
$500,000  to  this  charity.  This  clearly  is  not  an  oversight 
on  the  part  of  the  court  or  a  case  of  inadvertence.  There 
were  two  separate  funds  involved  in  the  litigation.  The 
bank  never  proposed  to  participate  in  the  distribution  of 
the  remainder  of  the  sisters’  trusts  and  denied  that  the 
court  should  order  any  distribution  of  this  remainder  as 
prayed  by  IIT  in  count  IV.  The  plan  the  bank  submitted  in 
its  answer  to  count  II  involved  a  distribution  from  the 
other  funds  which  the  will  directed  be  set  over  to  charity 
after  the  two  $1  million  trust  funds  had  been  established 
for  the  sisters.  We  do  not  find  the  two  separate  distribu¬ 
tions  from  the  two  separate  funds  as  ordered  by  the  court 
to  be  contrary  to  the  manifest  weight  of  the  evidence. 

The  Museum  of  Science  and  Industry,  an  intervenor, 
contends  that  the  trial  court’s  judgment  is  against  the 
manifest  weight  of  the  evidence  in  that  the  museum  is 
limited  to  a  gift  of  $50,000,  and,  as  a  group  3  charity 
under  the  bank’s  plan,  is  prevented  from  sharing  in  the 
residual  amount  of  the  estate.  The  museum  contends  that, 
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due  to  its  size  and  the  extent  of  its  operations,  it  should  be 
classified  as  a  group  1  charity  under  the  bank’s  approved 
plan  rather  than  as  a  group  3  charity.  Evidence  was 
introduced  to  demonstrate  that  the  museum  is  a  far  more 
sizeable  institution  than  the  other  charities  which  comprise 
group  3. 

Although  the  evidence  shows  that  the  Museum  of 
Science  and  Industry  is  similar  in  many  respects  to  some 
institutions  listed  as  group  1  charities,  we  cannot  find  that 
the  listing  of  this  institution  as  a  group  3  charity  is  against 
the  manifest  weight  of  the  evidence.  The  record  reflects 
that  the  testator  had  visited  the  museum  a  limited  number 
of  times  and  had  only  a  limited  contact  with  and  a  general 
interest  in  this  institution. 

We  next  consider  plaintiffs’  contentions  in  regard  to 
the  allocation  of  the  $6.5  million  of  funds  in  excess  of  the 
specific  dollar  amount  of  the  court-approved  plan.  Plain¬ 
tiffs  contend  that  we  should,  at  the  least,  direct  that  the 
circuit  court  conduct  new  proceedings  and  frame  a  scheme 
of  distribution  for  the  additional  funds.  Under  the 
particular  facts  of  the  case,  we  find  no  reason  to  do  so. 

Under  the  court-approved  plan,  charities  listed  under 
groups  1  and  2  are  to  share  in  the  excess  funds  on  a  pro 
rata  basis.  We  find  this  aspect  of  the  plan  to  be  supported 
by  the  evidence.  With  the  exception  of  the  Museum  of 
Science  and  Industry,  only  smaller  charities  with  minimal 
contact  with  testator’s  sphere  of  interest  were  included  in 
group  3.  IIT  is  the  only  other  charity  which  is  precluded 
from  taking  a  pro  rata  share  of  the  excess  funds,  and  the 
court  could  well  have  concluded  that  IIT’s  share  of  the 
estate  was  already  of  sufficient  size.  We  cannot  say  that 
the  circuit  court’s  adoption  of  this  aspect  of  the  bank’s 
plan  is  inequitable  or  contrary  to  the  manifest  weight  of 
the  evidence. 

We  finally  consider  whether  the  court  awarded  exces¬ 
sive  or  unwarranted  attorneys’  fees  and  trustee  fees  to  the 
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Stuart  sisters.  This  issue  is  raised  by  a  number  of  the 
charitable  intervenors.  The  circuit  court  granted  specific 
fees  to  the  sisters  and  their  attorneys  following  a  special 
hearing  on  the  matter,  and  the  appellate  court  affirmed. 

The  facts  relevant  to  this  issue  are  fully  stated  in  the 
opinion  of  the  appellate  court.  (43  Ill.  App.  3d  169, 
202-03.)  We  shall  restate  only  those  facts  deemed  neces¬ 
sary  to  an  understanding  of  our  disposition  of  this  issue. 
Intervenors  basically  contend  that  the  Stuart  sisters  had  no 
authority  to  employ  counsel  or  to  charge  the  trust  estate 
for  such  fees.  It  is  also  alleged  that  the  attorneys’  services 
were  performed  for  the  benefit  of  IIT  rather  than  the 
sisters,  and,  thus,  are  not  chargeable  to  the  estate.  We  do 
not  agree  and  therefore  affirm  the  judgments  of  the  circuit 
and  appellate  courts. 

The  determination  of  the  need  for  attorneys’  fees  and 
the  amount  of  such  fees  is  a  decision  which  rests  in  the 
discretion  of  the  trial  court.  ( Ingraham  v.  Ingraham 
(1897),  169  Ill.  432,  471-72.)  The  trial  court  did  not  abuse 
its  discretion  by  finding  that  the  Stuart  sisters  justifiably 
retained  counsel  and  commenced  the  present  litigation. 
The  trustees  were  hopelessly  deadlocked  over  the  manner 
in  which  they  should  discharge  their  duties  as  trustees,  and 
resort  to  the  courts  was  necessary  to  resolve  the  impasse. 
Where,  as  here,  the  litigation  is  the  result  of  honest 
differences  of  opinion,  attorneys’  fees  and  litigation 
expenses  will  be  chargeable  to  the  estate.  (Orme  v. 
Northern  Trust  Co.  (1962),  25  Ill.  2d  151,  165.)  We  hold 
that  the  trial  court  did  not  abuse  its  discretion  by  charging 
attorneys’  fees  and  expenses  incurred  by  the  Stuart  sisters 
to  the  estate  or  by  approving  the  payment  of  trustee  fees 
to  the  individual  co-trustees. 

Nor  do  we  accept  the  intervenor’s  contention  that  the 
estate  was  charged  for  services  performed  on  behalf  of  IIT. 
This  contention  stems  from  the  fact  that  the  same 
attorney  represented  both  IIT  and  the  Stuart  sisters  for  a 
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period  of  approximately  2  years.  The  attorney  withdrew  as 
counsel  for  IIT  before  the  actual  trial  of  the  case.  As  the 
appellate  court  noted,  the  trial  judge  was  aware  of  this 
period  of  dual  representation  and  suggested  that  the  fees 
be  distributed  between  the  sisters  and  IIT.  Thereafter,  a 
substantial  reduction  in  the  requested  fees  was  made.  We, 
therefore,  hold  that  the  trial  court  did  not  abuse  its 
discretion  in  regard  to  the  allocation  of  the  fees  and 
expenses  incident  to  this  litigation. 

The  judgments  of  the  circuit  court  of  Cook  County 
and  of  the  appellate  court  are  affirmed  in  part  and  reversed 
in  part,  and  the  cause  is  remanded  for  modifications  and 
further  proceedings  consistent  with  this  opinion. 

Affirmed  in  part  and  reversed 
in  part  and  remanded , 
with  directions. 


(No.  49337.— Judgment  affirmed.) 

BIO-MEDICAL  LABORATORIES,  INC.,  Appellee,  v. 
JAMES  L.  TRAINOR,  Director  of  Public  Aid,  Appel¬ 
lant. 


Opinion  filed  October  17,  1977. 

1.  PRACTICE—  in  ruling  on  a  defendant’s  motion  to  dismiss,  a 
trial  court  assumes  as  true  the  factual  allegations  of  the  plaintiff’s 
complaint.  In  ruling  on  a  defendant’s  motion  to  dismiss,  a  trial  court 
must  assume  as  true  the  factual  allegations  of  the  plaintiff’s 
complaint,  since  a  motion  to  dismiss  admits  all  facts  well  pleaded. 
(Pp.  545-46.) 

2.  ADMINISTRATIVE  LAW—  the  purpose  of  requiring  a  chal¬ 
lenge  to  administrative  action  to  be  ripe  for  judicial  determination  is 
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to  prevent  premature  intervention  in  administrative  decisions .  The 
basic  rationale  of  the  ripeness  doctrine  as  it  relates  to  legal  challenges 
to  administrative  actions  is  to  prevent  the  courts  from  entangling 
themselves  in  abstract  disagreements  over  administrative  policies  and 
to  protect  agencies  from  judicial  interference  until  an  administrative 
decision  has  been  formalized  and  its  effects  felt  in  a  concrete  way  by 
the  challenging  parties.  (P.  546.) 

3.  ADMINISTRATIVE  LAW— a  complaint  to  enjoin  the  De¬ 
partment  of  Public  Aid  from  its  threatened  suspension  of  a  Medicaid 
vendor  from  the  Medicaid  program  presents  an  issue  that  is  ripe  for 
judicial  determination.  A  suit  to  enjoin  the  Director  of  the 
Department  of  Public  Aid  from  suspending  a  Medicaid  vendor  from 
participation  in  the  Medicaid  program  is  ripe  for  judicial  determina¬ 
tion  where  auditors  of  the  Department  allegedly  find  overpayments 
based  on  billing  discrepancies  and  recommend  the  suspension,  and 
where  the  complaint  for  injunction  alleges  that  the  vendor  has  been 
threatened  with  suspension  by  the  Director  of  the  Department. 
(P.  546.) 

4.  PUBLIC  CONTRACTS—  w hile  no  one  has  a  right  to  contract 
with  the  State ,  the  holder  of  a  government  contract  has  an 
“expectation  interest ”  that  is  protectable.  While  it  has  been  held 
that  there  is  no  right  to  a  government  contract,  interruption  of  an 
existing  relationship  between  the  government  and  a  contractor 
places  the  latter  in  a  different  position  from  one  initially  seeking 
government  contracts,  and  the  “expectation  interest”  of  a  con¬ 
tinuing  relationship  has  been  recognized  as  legally  protectable. 
(Pp.  546-48.) 

5.  STANDING— a  Medicaid  vendor  has  standing  to  challenge 
the  authority  of  the  Director  of  Public  Aid  to  suspend  it  from  the 
Medicaid  program.  A  vendor  under  the  Illinois  medical  assistance 
program  has  standing  to  challenge  the  authority  of  the  Director  of 
the  Department  of  Public  Aid  to  suspend  it  from  participating  in  the 
program  where  such  threatened  suspension  is  alleged  in  its  com¬ 
plaint  for  a  restraining  order  and  injunction,  since  it  has  a 
protectable  interest  at  stake  in  its  continuing  participation  in  the 
program.  (Pp.  544-48.) 

6.  CONSTITUTIONAL  LAW— the  State  is  not  immune  from  a 
Medicaid  vendor’s  suit  to  enjoin  its  threatened  suspension  from  the 
Medicaid  program.  A  Medicaid  vendor’s  suit  to  enjoin  the  Depart¬ 
ment  of  Public  Aid  from  suspending  it  from  participating  in  the 
Medicaid  program  is  not  an  attempt  to  enforce  a  present  claim 
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against  the  State,  and  is  not  barred  by  the  doctrine  of  sovereign 
immunity.  (P.  548.) 

7.  COURT  OF  CLAIMS—  where  a  suit  to  enjoin  an  admini¬ 
strative  action  is  found  not  to  be  barred  by  sovereign  immunity ,  the 
Court  of  Claims  does  not  have  exclusive  jurisdiction.  Where  a  suit  to 
enjoin  an  administrative  action  is  found  not  to  be  an  attempt  to 
enforce  a  present  claim  against  the  State  that  would  be  barred  by  the 
doctrine  of  sovereign  immunity,  a  court  must  reject  the  contention 
that  the  Court  of  Claims  has  exclusive  jurisdiction  over  the  subject 
matter  of  the  action.  (P.  548.) 

8.  ADMINISTRATIVE  LAW— a  party  need  not  exhaust  his 
administrative  remedies  where  a  statute  or  rule  is  attacked  on  its 
face.  A  party  need  not  exhaust  his  administrative  remedies  where  a 
statute  or  administrative  rule  is  attacked  on  its  face.  (P.  548.) 

9.  INJUNCTIONS— irrepara ble  harm  and  lack  of  an  adequate 
legal  remedy  are  shown  where  a  Medicaid  vendor  seeks  to  enjoin  its 
threatened  suspension  from  the  program  that  involves  90%  of  its 
business  and  where  the  State  might  be  immune  from  a  damage 
action.  A  Medicaid  vendor  seeking  to  enjoin  its  threatened  sus¬ 
pension  from  the  medical  assistance  program  has  shown  irreparable 
harm  and  the  lack  of  an  adequate  remedy  at  law  where  90%  of  its 
business  involves  Medicaid  payments  and  where  any  subsequent 
action  against  the  State  for  damages  resulting  from  an  unlawful 
suspension  would  raise  issues  of  governmental  immunity.  (P.  549.) 

10.  EQUITY— an  adequate  remedy  at  law  must  be  clear, 
complete,  and  as  practicable  as  the  alternative  equitable  remedy  — 
injunctions.  For  there  to  be  an  adequate  remedy  at  law  which  will 
deprive  equity  of  its  power  to  grant  injunctive  relief,  the  remedy 
must  be  clear,  complete,  and  as  practical  and  efficient  to  the  ends  of 
justice  and  its  prompt  administration  as  the  equitable  remedy. 
(P.  549.) 

11.  PUBLIC  AID— Federal  regulations  require  States  receiving 
medical  assistance  payments  to  identify  and  report  suspected  fraud 
by  Medicaid  vendors  but  not  to  suspend  or  terminate  them.  While 
Federal  regulations  require  that  States  participating  in  the  medical 
assistance  program  must  provide  a  method  for  identifying  and 
reporting  cases  of  suspected  fraud  among  Medicaid  vendors,  these 
regulations  do  not  require  State  agencies  to  have  the  authority  to 
suspend  or  terminate  such  vendors.  (P.  550.) 

12.  PUBLIC  AID—  while  the  Federal  government  may  terminate 
payments  to  a  State  for  services  of  a  fraudulent  Medicaid  vendor,  the 
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State  is  not  required  to  terminate  or  suspend  him  as  a  condition  of 
its  participation  in  the  program.  The  Federal  medical  assistance 
program  provides  for  the  termination  of  Medicaid  payments  to 
States  for  services  furnished  by  a  vendor  under  the  program  who  has 
been  found  guilty  of  committing  fraud  or  abuse,  but  a  State  is  not 
required  to  terminate  or  suspend  such  a  vendor  as  a  condition  of  its 
participation  in  the  Federal  program.  (Pp.  550-51.) 

13.  ADMINISTRATIVE  LAW— any  power  or  authority  claimed 
by  an  administrative  agency  must  be  based  upon  statute.  An 
administrative  agency  is  a  creature  of  statute,  and  any  power  or 
authority  claimed  by  it  must  find  its  source  within  the  provisions  of 
the  statute  by  which  it  is  created.  (P.  551.) 

14.  ADMINISTRATIVE  LAW— a  delegation  of  discretionary 
authority  to  an  administrative  officer  must  be  accompanied  by 
intelligible  standards  to  guide  him.  When  the  legislature  vests 
discretionary  authority  in  an  administrative  officer,  intelligible 
standards  must  be  provided  to  guide  him  in  the  exercise  of  his 
discretion.  (P.  551.) 

15.  PUBLIC  AID— the  Director  of  the  Department  of  Public 
Aid  does  not  have  authority  to  terminate  Medicaid  vendors 
suspected  of  abuse  or  fraud.  The  Director  of  the  Illinois  Department 
of  Public  Aid  does  not  have  authority  to  suspend  vendors  from 
participation  in  the  Illinois  medical  assistance  program  based  on 
their  suspected  abuse  or  fraud,  since  the  Public  Aid  Code  is  devoid 
of  standards,  criteria  or  procedures  for  terminating  or  suspending 
such  vendors,  the  Code  delegates  to  the  Attorney  General  the 
authority  to  prosecute  claims  for  overpayments  (Ill.  Rev.  Stat.  1975, 
ch.  23,  par.  12—16),  and  since  the  Department  has  the  right  to  deny 
liability,  withhold  payment,  and  allow  a  vendor  to  bring  suit  in  the 
Court  of  Claims  (Ill.  Rev.  Stat.  1975,  ch.  23,  par.  11  —  13).  (Pp.  552- 
54.) 

DOOLEY,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  County,  the 
Hon.  Raymond  K.  Berg,  Judge,  presiding. 

William  J.  Scott,  Attorney  General,  of  Springfield 
(William  A.  Wenzel,  Special  Assistant  Attorney  General,  of 
Chicago,  of  counsel),  for  appellant. 

Burke,  Weber  and  Egan,  of  Chicago  (Edward  J.  Egan, 
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of  counsel),  for  appellee. 

MR.  JUSTICE  MORAN  delivered  the  opinion  of  the 
court: 

Plaintiff,  Bio-Medical  Laboratories,  Inc.,  filed  suit  in 
the  circuit  court  of  Cook  County  seeking  to  restrain  the 
defendant,  James  L.  Trainor,  Director  of  the  Illinois 
Department  of  Public  Aid,  or  his  successor  from  sus¬ 
pending  plaintiff’s  right  to  participate  in  the  Illinois 
medical  assistance  program  (Medicaid)  (Ill.  Rev.  Stat. 
1975,  ch.  23,  par.  5  —  1  et  seq .).  The  trial  court  granted  a 
“Temporary  Restraining  Order,”  and,  after  briefing  and 
argument,  denied  defendant’s  motion  to  dismiss  and 
entered  a  preliminary  injunction,  having  found  defendant 
to  be  without  express  or  implied  statutory  authority  to 
suspend  or  terminate  plaintiff’s  participation.  Because  the 
issue  of  the  defendant’s  authority  has  arisen  in  other  cases 
presently  pending  before  the  circuit  court,  we  ordered 
defendant’s  appeal  taken  directly  to  this  court  pursuant  to 
Rule  302(b)  (58  Ill.  2d  R.  302(b)). 

Plaintiff  has  participated  in  the  Medicaid  program 
since  1969.  In  1976,  after  it  was  discovered  that  the 
Department  of  Public  Aid’s  (Department)  reimbursements 
to  plaintiff  had  increased  58%  over  a  three-month  period, 
defendant  ordered  an  audit  of  plaintiff’s  clinic  billing  and 
record-keeping  procedures.  On  November  24,  1976, 

Robert  G.  Wessel,  defendant’s  chief  assistant,  notified 
plaintiff  that  it  would  be  terminated  from  further  partici¬ 
pation  if  it  failed  to  submit  certain  business  records  to  the 
Department  within  15  days.  Two  days  later,  representa¬ 
tives  of  both  parties  met  and  allegedly  reached  an 
agreement  regarding  plaintiff’s  duty  to  disclose  certain 
records.  According  to  the  defendant,  plaintiff  was  there¬ 
after  notified  that  no  further  action  would  be  taken 
pursuant  to  the  Department’s  threat  of  suspension.  On 
November  30,  the  Department’s  auditors  filed  their  report 
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citing  certain  discrepancies  in  plaintiff’s  billing  procedures 
which  had  resulted  in  alleged  overpayments  of  $9,990.75. 
By  extrapolation,  the  auditors  determined  that  an  esti¬ 
mated  $321,291  in  overpayments  had  been  paid  to 
plaintiff  during  an  18-month  period.  As  a  result  of  these 
alleged  improper  billing  procedures  and  plaintiff’s  refusal 
to  turn  over  records,  the  Department’s  auditors  recom¬ 
mended  to  the  defendant  that  plaintiff  be  suspended  from 
further  participation  as  a  Medicaid  vendor,  and  that  action 
be  taken  to  recoup  the  overpayments. 

One  week  later,  plaintiff  filed  its  suit  for  injunctive 
relief  alleging  that  defendant  had  indicated  his  intention  to 
suspend  plaintiff  from  the  program  forthwith.  It  also 
alleged  that  90%  of  its  business  involved  Medicaid  pay¬ 
ments,  and  asserted  that  defendant  was  without  authority 
to  suspend. 

In  an  affidavit  filed  with  the  defendant’s  motion  to 
dismiss,  defendant  stated  that  any  action  taken  by  the 
Department  would  be  subject  to  the  Department’s  rules 
and  regulations,  and  that  plaintiff  would  not  be  terminated 
until  procedural  requirements  in  accordance  with  those 
rules  had  been  met. 

Defendant  has  raised  several  threshold  issues  chal¬ 
lenging  plaintiff’s  legal  authority  to  maintain  this  action. 
He  asserts  plaintiff  lacks  standing  in  that  no  formal  notice 
of  intent  to  terminate  had  been  served  pursuant  to  rule, 
and  that  no  other  formal  action  had  been  taken  to 
implement  the  auditors’  recommendation  to  suspend  or 
recoup  overpayments.  Despite  defendant’s  characterization 
of  this  issue  as  one  involving  standing,  the  real  question  is 
whether  there  is  a  controversy  ripe  for  adjudication. 

It  is  elementary  that  a  motion  to  dismiss  admits  all 
facts  well  pleaded.  We  therefore  must  assume  plaintiff’s 
allegation  that  “defendant,  James  Trainor,  has  informed 
the  plaintiff  that  he  intends  to  forthwith  suspend  the 
plaintiff  from  the  Public  Aid  Program”  is  a  true  statement. 
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The  auditors’  report  recommended  that  plaintiff  be  sus¬ 
pended  from  the  program,  and  all  that  remained  for  the 
defendant  to  decide  was  whether  action  would  be  taken  on 
the  basis  of  that  report. 

The  basic  rationale  of  the  ripeness  doctrine  as  it 
relates  to  challenges  against  unlawful  administrative  action 
“is  to  prevent  the  courts,  through  avoidance  of  premature 
adjudication,  from  entangling  themselves  in  abstract  dis¬ 
agreements  over  administrative  policies,  and  also  to  protect 
the  agencies  from  judicial  interference  until  an  administra¬ 
tive  decision  has  been  formalized  and  its  effects  felt  in  a 
concrete  way  by  the  challenging  parties.”  ( Abbott  Labora¬ 
tories  v.  Gardner  (1967),  387  U.S.  136,  148-49,  18  L.  Ed. 
2d  681,  691,  87  S.  Ct.  1507,  1515.)  Absent  defendant’s 
announced  intention,  we  would  agree  that  plaintiff’s 
action  was  premature.  Defendant’s  threat  of  action, 
however,  along  with  the  recommendation  of  the  auditors, 
constituted  a  sufficient  final  determination  to  warrant 
judicial  consideration. 

Defendant  also  asserts  that  plaintiff  lacks  standing  in 
that  it  has  no  protectable  interest  at  stake.  It  is  argued  that 
no  vendor,  medical  or  otherwise,  has  a  substantive  legal 
right  to  do  business  with  the  State  against  the  State’s  will, 
and  that  no  medical  vendor  has  “a  right  or  interest  either 
recognized  by  common  law  or  created  by  statute”  to 
continue  participation  in  the  Medicaid  program.  Defendant 
cites  Perkins  v.  Lukens  Steel  Co.  (1940),  310  U.S.  113,  84 
L.  Ed.  1108,  60  S.  Ct.  869,  for  the  proposition  that  no 
citizen  has  the  “right”  to  do  business  with  the  government, 
and,  therefore,  has  no  standing  to  challenge  the  rules  and 
regulations  imposed  as  a  condition  of  doing  business. 
Perkins ,  however,  is  not  applicable  to  this  case.  There, 
certain  iron  and  steel  manufacturers  sought  to  restrain  the 
Secretary  of  Labor  from  carrying  out  an  administrative 
determination  that  all  future  government  contracts 
require,  as  a  contractual  condition,  that  the  supplier  pay 
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its  employees  the  minimum  wage  prevailing  in  a  given 
locality.  The  Supreme  Court  held  that,  as  prospective 
bidders,  the  steel  and  iron  manufacturers  did  not  have 
standing  to  challenge  the  Secretary’s  determination 
because  (1)  the  government  was  entitled  to  impose 
contractual  conditions  on  parties  it  had  chosen  to  contract 
with,  and  (2)  the  steel  and  iron  manufacturers  were  unable 
to  show  that  a  legal  right  had  been  invaded  or  threatened. 
Here,  however,  the  plaintiff  possesses  a  legal  interest  which 
is  threatened,  that  being  its  expectation  of  continuing  to 
receive  Medicaid  payments  on  behalf  of  the  Medicaid 
recipients  it  services.  Contrary  to  defendant’s  contention, 
this  “expectation  interest”  has  been  recognized  as  a 
protectable  legal  interest.  (See,  e.g.,  Hathaway  v.  Mathews 
(7th  Cir.  1976),  546  F.2d  227,  230;  Case  v.  Weinberger 
(2d  Cir.  1975),  523  F.2d  602,  606.)  “Interruption  of  an 
existing  relationship  between  the  government  and  a  con¬ 
tractor  places  the  latter  in  a  different  posture  from  one 
initially  seeking  government  contracts  and  can  carry  with 
it  grave  economic  consequences.”  ( Gonzalez  v.  Freeman 
(D.C.  Cir.  1964),  334  F.2d  570,  574.)  In  Gonzalez, 
plaintiff  sought  to  challenge  the  Secretary  of  Agriculture’s 
authority  to  terminate  its  eligibility  to  participate  in  the 
Commodity  Credit  Corporation’s  contracting  program. 
The  court  there  stated: 

“Thus  to  say  that  there  is  no  ‘right’  to 
government  contracts  does  not  resolve  the  ques¬ 
tion  of  justiciability.  Of  course  there  is  no  such 
right ;  but  that  cannot  mean  that  the  government 
can  act  arbitrarily,  either  substantively  or  proce- 
durally,  against  a  person  or  that  such  person  is 
not  entitled  to  challenge  the  processes  and  the 
evidence  before  he  is  officially  declared  ineligible 
for  government  contracts.  An  allegation  of  facts 
which  reveal  an  absence  of  legal  authority  or  basic 
fairness  in  the  method  of  imposing  debarment 
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presents  a  justiciable  controversy  in  our  view.” 

(334  F.2d  570,  574-75.) 

See  also  Buettell  v.  Walker  (1974),  59  Ill.  2d  146,  151-52, 
wherein  this  court  held  a  State  contractor  had  standing  to 
challenge  the  Governor’s  authority  to  require  him  to 
disclose  political  contributions  as  a  condition  of  doing 
business  with  the  State. 

We  hold,  therefore,  that  plaintiff  has  standing  to 
challenge  the  defendant’s  authority  to  suspend. 

A  challenge  is  also  made  on  the  grounds  that 
plaintiff’s  action  is  barred  by  the  doctrine  of  sovereign 
immunity.  It  is  argued  that,  in  essence,  this  action  is  one 
against  the  State,  seeking  to  have  it  continue  to  do 
business  with  plaintiff.  Plaintiff  is  not  attempting  to 
enforce  a  present  claim  against  the  State  but,  rather,  seeks 
to  enjoin  the  defendant  from  taking  actions  in  excess  of 
his  delegated  authority  and  in  violation  of  plaintiff’s 
protectable  legal  interests.  Such  a  suit  does  not  contravene 
the  immunity  prohibition.  ( E.g .,  County  of  Cook  v.  Ogilvie 
(1972),  50  Ill.  2d  379,  383;  Owens  v.  Green  (1948),  400 
Ill.  380,  408-09 ;  People  ex  rel.  Freeman  v.  Department  of 
Public  Welfare  (1938),  368  Ill.  505,  506-07.)  For  reasons 
the  same  as  expressed  above,  we  also  reject  defendant’s 
contention  that  the  Court  of  Claims  has  exclusive  jurisdic¬ 
tion  over  the  subject  matter  of  this  action. 

A  final  threshold  contention  raised  by  the  defendant 
is  the  appropriateness  of  injunctive  relief.  He  argues  that 
plaintiff  should  have  first  submitted  itself  to  the  hearing 
procedures  established  by  the  Department’s  rules  and 
regulations,  and  then  sought  a  review  of  the  Director’s 
authority  by  writ  of  certiorari.  This  argument  must  be 
rejected,  for  a  party  need  not  exhaust  his  administrative 
remedies  where  the  statute,  or  in  this  instance,  administra¬ 
tive  rule,  is  attacked  on  its  face.  Walker  v.  State  Board  of 
Elections  (1976),  65  Ill.  2d  543,  551-52;  Doe  v.  Jones 
(1927),  327  Ill.  387,  392. 
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It  is  argued  that  plaintiff  failed  to  show  irreparable 
harm  or  the  lack  of  an  adequate  remedy  at  law.  It  was 
alleged  and  not  denied  that  90%  of  plaintiff’s  business 
involved  Medicaid  payments.  From  this  fact  it  could 
reasonably  be  inferred  that  wrongful  suspension  from  the 
Medicaid  program,  for  any  length  of  time,  would  cause 
damages  of  an  uncertain  magnitude.  Any  subsequent 
action  against  the  State  by  the  plaintiff  for  damages 
resulting  from  an  unlawful  suspension  would  certainly 
raise  issues  of  governmental  immunity.  For  there  to  be  an 
adequate  remedy  at  law  which  will  deprive  equity  of  its 
power  to  grant  injunctive  relief,  the  remedy  “must  be 
clear,  complete,  and  as  practical  and  efficient  to  the  ends 
of  justice  and  its  prompt  administration  as  the  equitable 
remedy.”  (K.F.K.  Corp.  v.  American  Continental  Homes , 
Inc.  (1975),  31  Ill.  App.  3d  1017,  1021.)  Plaintiff’s 
entitlement  to  damages  is  not  only  uncertain,  but  an 
action  for  damages  in  a  case  of  this  nature  would  not  be 
“as  practical  and  efficient  to  the  ends  of  justice”  as  an 
action  for  injunctive  relief.  Consequently,  we  find  that 
plaintiff’s  complaint  did  show  a  threat  of  irreparable  harm 
and  the  lack  of  an  adequate  remedy  at  law. 

The  parties  have  raised  many  arguments  concerning 
defendant’s  authority  under  the  Illinois  Public  Aid  Code 
(Code)  (Ill.  Rev.  Stat.  1975,  ch.  23,  par.  1—1  et  seq.). 
Given  the  posture  of  this  case,  however,  the  sole  issue 
before  this  court  is  whether  defendant  has  the  delegated 
authority  to  suspend  or  terminate  Medicaid  vendors. 

Defendant  concedes  that  the  Code  does  not  expressly 
grant  him  the  authority  to  either  suspend  or  terminate 
vendors  suspected  of  committing  fraud  or  abuse.  He 
argues,  however,  that  such  authority  can  and  should  be 
implied  from  both  the  express  provisions  of  the  Code  and 
the  requirements  of  certain  Federal  regulations. 

He  asserts  Federal  regulations  require  as  a  condition  to 
the  receipt  of  Federal  money  that  all  State  agencies  adopt 
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methods  and  procedures  for  identifying  and  eliminating 
Medicaid  vendors  guilty  of  fraud  or  abuse,  and  that,  to  the 
extent  the  legislature  has  expressly  provided  that  the 
Department  cooperate  with  Federal  agencies  so  as  to 
qualify  for  Federal  aid,  it  was  intended  that  he  enact  all 
rules  and  regulations  necessary  to  meet  compliance  there¬ 
with.  (See  Ill.  Rev.  Stat.  1975,  ch.  23,  par.  12—4.5.) 
Contrary  to  defendant’s  assertion,  Federal  regulations  do 
not  require  the  State  agency  to  have  the  authority  to 
suspend  or  terminate  vendors  guilty  of  committing  fraud 
or  abuse.  Federal  regulations  require  only  that  the  State 
plan  provide  for  a  method  of  identifying  and  reporting 
cases  of  suspected  fraud.  (45  C.F.R.  sec.  250.80  (1976).) 
Pursuant  to  sections  12—4.2  and  12—4.5  of  the  Code,  the 
legislature  has  granted  defendant  the  necessary  authority 
to  investigate  and  report  suspected  fraud.  Ill.  Rev.  Stat. 
1975,  ch.  23,  pars.  12-4.2,  12-4.5. 

Prior  to  1972,  the  Secretary  of  Health,  Education  and 
Welfare  did  not  have  the  authority  to  suspend  or  terminate 
vendors  guilty  of  committing  fraud  or  other  abuses  under 
the  Medicare  program.  (1972  U.S.  Code  Cong.  8c  Ad.  News 
4989,  5085.)  In  1972,  Congress  vested  the  Secretary  with 
this  needed  authority.  In  its  report  to  Congress  in  1972, 
the  House  Committee  on  Ways  and  Means  specifically 
noted  that  “States  can,  and  some  do,  bar  from  medicaid 
providers  who  abuse  the  program,  but  they  are  not  now 
required  to  do  so.”  (1972  U.S.  Code  Cong.  8c  Ad.  News 
4989,  5085.)  Section  1396b(i)(2)  of  the  Federal  “Grants 
to  States  for  Medical  Assistance  Programs”  provides  for 
the  termination  of  Federal  payments  to  States  for  services 
furnished  by  a  vendor  under  the  Medicaid  program  if  such 
vendor  has  been  found  guilty  of  committing  fraud  or  abuse 
under  the  applicable  provisions  of  the  Federal  Medicare 
program.  (42  U.S.C.  sec.  1396b(i)(2)  (Supp.  Ill  1973).) 
This  section,  however,  does  not  require  the  State  to 
terminate  or  suspend  the  vendor  as  a  condition  to  the 
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State’s  further  participation  in  the  Federal  program. 

Defendant  also  argues  that  the  express  provisions  of 
the  Code,  coupled  with  the  Director’s  broad  authority  to 
make  all  rules  and  regulations  “necessary  or  desirable  for 
carrying  out  the  provisions  of  [the]  Code”  (Ill.  Rev.  Stat. 
1975,  ch.  23,  par.  12—13),  implies  the  authority  to 
suspend  or  terminate.  The  desirability  of  a  regulation, 
however,  must  be  distinguished  from  the  power  to 
promulgate  it.  This  court  has  consistently  held  that, 
inasmuch  as  an  administrative  agency  is  a  creature  of 
statute,  any  power  or  authority  claimed  by  it  must  find  its 
source  within  the  provisions  of  the  statute  by  which  it  is 
created.  (City  of  Chicago  v.  Fair  Employment  Practices 
Com.  (1976),  65  Ill.  2d  108,  113;  Chicago  Division  of  the 
Horsemen's  Benevolent  &  Protective  Ass’n  v.  Illinois 
Racing  Board  ,  HI.  407,  410.  (1972),  53  Ill.  2d  16; Pearce 
Hospital  Foundation  v.  Illinois  Public  Aid  Com.  (1958),  15 
Ill.  2d  301,  307 ;  Hesseltine  v.  State  Athletic  Com.  (1955), 
6  Ill.  2d  129,  131-32;  People  ex  rel.  Polen  v.  Hoehler 
(1950),  405  Ill.  322,  326-28;  People  ex  rel.  Hurley  v. 
Graber  (1950),  405  Ill.  331,  340-44,  346-48.)  Further, 
when  the  legislature  vests  discretionary  authority  in  an 
administrative  officer,  intelligible  standards  must  be  pro¬ 
vided  to  guide  the  officer  in  the  exercise  of  his  discretion. 
E.g.,  Cronin  v.  Lindberg  (1976),  66  Ill.  2d  47,  59-60; 
People  v.  Tibbitts  (1973),  56  Ill.  2d  56,  57-62;  Hill  v. 
Relyea  (1966),  34  Ill.  2d  552,  555-56;  McDougall  v. 
Lueder  (1945),  389  Ill.  141,  152-54. 

In  Horsemen's  Ass'n,  for  example,  certain  racehorse 
owner  associations  brought  suit  against  the  Illinois  Racing 
Board  to  challenge  its  authority  to  enact  a  rule  prescribing, 
by  schedule,  the  minimum  fees  to  be  paid  jockeys.  It  was 
asserted  that  the  board  was  without  authority  to  regulate 
the  j  ockeys’  compensation.  The  Board  argued  that 
increased  compensation  would  improve  the  quality  of 
racing,  and,  therefore,  the  rule  fell  within  its  authority  to 
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“prescribe  rules,  regulations  and  conditions  under  which 
all  horse  races  shall  be  conducted.”  In  sustaining  the  trial 
court’s  finding  of  no  authority,  this  court  stated: 

“There  is  no  authority  conferred  in  the  language 
of  the  Act,  and  the  absence  from  the  statute  of 
any  standards,  criteria  or  procedure  for  determin¬ 
ing  compensation  confirms  that  no  power  to 
make  such  determinations  was  intended  by  the 
legislature  to  be  given  the  Board.”  53  Ill.  2d  16, 

19. 

In  City  of  Chicago  v.  Fair  Employment  Practices  Com. 
(1976),  65  Ill.  2d  108,  an  action  was  brought  to  challenge 
that  commission’s  authority  to  award  attorney  fees  to 
successful  complainants.  The  Commission  argued  that  the 
“description  of  the  Fair  Employment  Practices  Act  and 
declaration  of  policy  contained  in  it,  when  coupled  with 
the  section  relating  to  remedies,  demonstrate  the  legislative 
intent  that  the  Commission  have  the  authority  to  award 
attorney  fees  to  successful  complainants,  for  otherwise  the 
economic  level  of  persons  typically  suffering  discrimina¬ 
tory  treatment  would  preclude  retaining  counsel  and 
financing  proceedings  under  the  Act.”  Despite  this  argu¬ 
ment,  the  court  held  that,  absent  expressed  authority,  the 
Commission  was  without  the  power  to  award  attorney 
fees.  65  Ill.  2d  108,  113. 

An  examination  of  the  Code’s  provisions  clearly 
indicates  that  defendant  has  been  given  no  express 
authority  to  terminate  or  suspend  vendors.  Neither  has  the 
legislature  provided  any  standards  or  criteria  to  suggest  the 
grounds  warranting  termination  or  suspension.  The  ex¬ 
pressed  provisions  relied  upon  by  the  defendant,  aside 
from  the  broad,  standardless  grant  of  rule-making  author¬ 
ity  embodied  in  section  12—13  (Ill.  Rev.  Stat.  1975,  ch. 
23,  par.  12—13),  all  relate  to  the  Director’s  authority 
to  regulate  the  quality  and  quantity  of  medical  services  for 
which  payment  may  be  authorized.  (See  Ill.  Rev.  Stat. 
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1975,  ch.  23,  pars.  5—4,  5—5.)  None  of  these  provisions 
permit  or  suggest  that  the  Director  of  Public  Aid  has  the 
authority  to  permanently  suspend  or  terminate  a  vendor 
who  pursuant  to  the  Director’s  findings  has  committed  an 
abuse  of  the  program.  Pursuant  to  the  expressed  provisions 
of  the  Code,  any  Medicaid  vendor  who  is  properly  licensed 
(Ill.  Rev.  Stat.  1975,  ch.  23,  par.  5—8)  and  who  complies 
with  the  Director’s  rules  and  regulations  relating  to  record 
keeping,  disclosure,  dispensation  of  services,  or  rules 
concerning  the  quality  and  quantity  of  medical  assistance 
for  which  payment  may  be  authorized,  is  entitled  to 
receive  payment  for  services  provided  to  Medicaid  recipi¬ 
ents.  (See  Ill.  Rev.  Stat.  1975,  ch.  23,  par.  5—5.)  If  there 
are  current  billing  discrepancies  for  which  no  payment  has 
been  made,  section  11  —  13  permits  the  Department  to 
deny  liability,  withhold  payment,  and  allow  the  vendor  to 
contest  the  Department’s  liability  in  the  Court  of  Claims. 
(Ill.  Rev.  Stat.  1975,  ch.  23,  par.  11  —  13.)  With  regard  to 
past  overpayments,  section  12  —  16  (Ill.  Rev.  Stat.  1975, 
ch.  23,  par.  12—16)  specifically  authorizes  the  Director  to 
initiate  a  court  action  through  the  Attorney  General  for 
any  claim  or  obligation  arising  under  the  Code. 

Further  evidence  that  the  legislature  did  not  intend 
the  Director  to  have  the  authority  now  claimed  can  be 
found  in  section  12—4.2  (Ill.  Rev.  Stat.  1975,  ch.  23,  par. 
12—4.2),  which  specifically  authorizes  the  defendant  to 
investigate  fraud,  but  directs  that  such  findings  are  to  be 
referred  to  proper  prosecutorial  authorities  for  further 
action.  Section  12—16,  as  related  above,  delegates  to  the 
Attorney  General  the  authority  to  prosecute  all  necessary 
court  actions  to  enforce  all  claims,  penalties  and  obliga¬ 
tions  arising  under  the  Code  or  other  State  law.  (Ill.  Rev. 
Stat.  1975,  ch.  23,  par.  12—16.)  We  find  that  the  total 
absence  of  standards,  criteria  or  procedures  for  terminating 
or  suspending  vendors,  coupled  with  the  express  delegation 
of  enforcement  responsibilities,  is  persuasive  evidence  that 


554  Bio-Medicajl  Laboratories,  Inc.  v.  Trainor  68  Ill.  2d  540 

the  legislature  did  not  intend  to  confer  on  the  defendant 
the  authority  now  claimed.  We  share  the  defendant’s 
concern  over  the  need  to  rid  the  public  welfare  program  of 
abuse  and  fraud  but,  in  light  of  the  legislature’s  express 
statutory  provisions,  we  cannot,  by  the  process  of  mere 
implication,  judicially  legislate  the  results  desired  by  the 
defendant. 

Accordingly,  the  judgment  of  the  circuit  court  of 
Cook  County  is  affirmed. 

Judgment  affirmed. 

MR.  JUSTICE  DOOLEY,  dissenting: 

Although  the  majority  purports  to  “share  the  defend¬ 
ant’s  concern  over  the  need  to  rid  the  public  welfare 
program  of  abuse  and  fraud”  (68  Ill.  2d  at  554),  its  tortuous 
construction  of  the  Federal  Medicaid  program  (42  U.S.C. 
sec.  1396  et  seq.  (1970))  and  the  Illinois  Public  Aid  Code 
(Ill.  Rev.  Stat.  1975,  ch.  23,  par.  1—1  et  seq.)  sanctions 
plaintiff’s  concealment  of  its  financial  records  and  at  the 
same  time  compels  the  Department  of  Public  Aid  to  keep 
open  the  public  purse.  Affirming  the  plaintiff  laboratories’ 
right  to  an  injunction,  in  my  opinion,  condones  Medicaid 
gouging  and  obfuscates  established  concepts  of  administra¬ 
tive  law. 

It  is  clear  that  (1)  the  plaintiff  was  “without 
standing”  to  maintain  this  action  under  the  circumstances; 
(2)  there  was  no  controversy  capable  of  adjudication  in 
this  posture  of  the  case;  (3)  the  defendant’s  regulation 
authorizing  the  suspension  from  the  Medicaid  program  of 
vendors  for  fraud  or  abuse  was  within  its  authority 
conferred  by  the  Public  Aid  Code;  and  (4)  no  right  to  the 
extraordinary  remedy  of  injunction  existed. 

To  put  the  issues  in  focus,  consider  at  the  outset  the 
Federal  and  State  medical  assistance  programs.  Under  the 
Federal  Medicaid  program  participating  States  must  com¬ 
ply  with  the  rules  and  regulations  promulgated  by  the 
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Department  of  Health,  Education  and  Welfare.  (45  C.F.R. 
sec.  250.18  et  seq.  (1976).)  Failure  to  do  so  may  result  in 
the  withholding  of  Federal  funds  from  the  State.  (45 
C.F.R.  sec.  201.6  (1976).)  Every  State  participating  in  the 
Medicaid  program  must  provide  for  agreements  with 
persons  providing  medical  services  under  which  such 
persons  agree  to  maintain  records  necessary  to  fully 
disclose  the  extent  of  services  provided  and  to  furnish  the 
State  with  information  regarding  any  payments  claimed  by 
such  medical  provider  as  the  State  may  from  time  to  time 
request.  (45  C.F.R.  sec.  250.21  (1976).)  The  State  must 
take  whatever  measures  are  necessary  to  assure  proper  audit¬ 
ing  of  records.  45  C.F.R.  sec.  250.30(a)(3)(ii)(F)  (1976). 

The  Federal  rules  provide  that  a  complete  investiga¬ 
tion  of  complaints  of  fraud  or  abuse  must  continue  until 
resolved.  (45  C.F.R.  sec.  250.80(b)(2)  (1976).)  Such 
resolution  may  include  “  [s]  uspending  the  provider  from 
participation  in  the  Medicaid  program.”  45  C.F.R.  sec. 
250.80(b)(2)(ii)(B)  (1976). 

To  facilitate  Illinois’  participation  in  the  Medicaid 
program,  the  Illinois  Public  Aid  Code  was  amended  by  an 
addition  to  article  V,  entitled  “Medical  Assistance”  (in. 
Rev.  Stat.  1975,  ch.  23,  par.  5  —  1  et  seq.).  In  numerous 
provisions  of  article  V  the  legislature  expressly  delegates  to 
the  State  agency  (Department  of  Public  Aid)  the  power  to 
carry  out  specified  functions  involved  in  the  medical 
assistance  program  by  rule  and  regulation.  More  particu¬ 
larly,  section  5—5  (Ill.  Rev.  Stat.  1975,  ch.  23,  par.  5—5) 
provides  that  the  Department,  by  rule,  shall  determine  the 
quantity  and  quality  of  the  medical  assistance  for  which 
payment  will  be  authorized.  Section  5—9  (Ill.  Rev.  Stat. 
1975,  ch.  23,  par.  5—9)  conditions  entitlement  to  reim¬ 
bursement  to  medical  vendors  on  compliance  with  the 
rules  and  regulations  of  the  Illinois  Department  of  Public 
Aid. 

Section  12—4  and  following  sections  of  the  Code 
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enumerate  the  powers  and  duties  of  the  Illinois  Depart¬ 
ment  of  Public  Aid.  Section  12—4.2  (Ill.  Rev.  Stat.  1975, 
ch.  23,  par.  12—4.2)  empowers  the  Department  “to 
investigate  all  matters  pertaining  to  the  fraudulent  obtain- 
ment  of  public  aid”  and  expressly  includes  vendors  as 
proper  subjects  of  investigation.  Section  12—4.5  (Ill.  Rev. 
Stat.  1975,  ch.  23,  par.  12—4.5)  requires  the  Department 
to  cooperate  with  the  Federal  government,  in  any  reason¬ 
able  manner  not  contrary  to  the  Code,  as  may  be  necessary 
to  qualify  for  Federal  aid.  Section  12  —  13  (Ill.  Rev.  Stat. 
1975,  ch.  23,  par.  12—13)  expressly  delegates  to  the 
Department  the  power  to  “ make  all  rules  and  regulations 
and  take  such  action  as  may  be  necessary  or  desirable  for 
carrying  out  the  provisions  of  this  Code,  to  the  end  that 
its  spirit  and  purpose  may  be  achieved  and  the  public  aid 
programs  administered  efficiently  throughout  the  Stated ’ 
(Emphasis  added.) 

Pursuant  to  section  12—13  of  the  Code,  defendant 
Trainor,  Director  of  the  Illinois  Department  of  Public  Aid, 
promulgated  certain  official  rules  and  regulations.  These 
included  the  suspension  or  termination  of  unqualified 
medical  vendors  who  have  defrauded  or  otherwise  abused 
their  participation  in  this  Federal-State  program. 

It  is  under  this  Federal-State  medical  assistance 
program  that  this  case  arises.  Plaintiff  Bio-Medical  Labora¬ 
tories,  Inc.,  doing  business  as  Gerson  Clinical  Laboratories, 
was  granted  permission  to  participate  in  the  Illinois 
Medical  Assistance  Program  (Medicaid)  in  1969,  and  has 
continued  to  participate. 

After  it  was  discovered  that  the  Department  of  Public 
Aid’s  reimbursements  to  plaintiff  increased  58%  over  a 
three-month  period,  the  Department  appropriately  ordered 
an  audit  under  the  mandate  of  the  Federal  requirements 
and  the  State  Code.  The  audit  was  to  cover  the  period 
January  1975  through  June  1976.  On  November  24,  1976, 
defendant’s  chief  assistant  notified  the  laboratory  that  if  it 
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failed  to  submit  certain  business  records  to  the  Depart¬ 
ment  as  required  by  the  rules  within  15  days,  the 
laboratory  would  not  be  allowed  to  participate  in  the 
Medicaid  program.  Two  days  later  representatives  of 
defendant  and  the  laboratory  conferred  and  reached  an 
agreement  regarding  the  duty  of  the  laboratory  to  disclose 
certain  records.  After  that  agreement,  defendant  notified 
the  laboratory  that  no  further  action  would  be  taken 
pursuant  to  the  Department’s  threat  of  suspension. 

On  November  30,  1976,  the  Department’s  auditors 
filed  their  report  with  the  Director  citing  certain  discrepan¬ 
cies  in  the  laboratory’s  billing  procedures  which  had 
resulted  in  overpayment  of  $9,990.75.  The  audit,  based 
upon  a  sample  of  the  bills,  disclosed  that  the  laboratory 
had  nine  different  types  of  billing  discrepancies.  The 
laboratory  admits  that  it  engaged  in  sequential  billing, 
which  is  not  only  impermissible,  but  exceeded  the  State 
payment  schedule. 

In  the  absence  of  the  laboratory’s  records,  which  it 
refused  to  make  available,  the  auditors,  by  extrapolation, 
determined  that  an  estimated  $321,291.60  in  over¬ 
payments  had  been  made  to  the  laboratory  during  an 
18-month  period.  The  alleged  improper  billing  procedures, 
and  the  laboratory’s  refusal  to  turn  over  records  for  audit 
required  by  law,  caused  the  Department’s  auditors  to 
recommend  to  the  Director  of  Public  Aid  that  the 
laboratory  be  suspended  from  further  participation  as  a 
Medicaid  vendor  and  that  action  be  taken  to  recoup  the 
overpayments. 

But  before  any  such  administrative  action  was  taken— 
and  here  it  must  be  emphasized  that  the  record  on  appeal 
indicates  that  Gerson  Clinical  Laboratories  was  never 
served  with  a  notice  of  intent  to  terminate  its  status  as  an 
authorized  medical  vendor— the  laboratory  instituted  this 
independent  proceeding  in  the  courts  for  an  injunction 
against  the  Illinois  Director  of  Public  Aid,  alleging  that 
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defendant  “intended”  to  suspend  plaintiff  from  the 
program.  Defendant’s  motion  to  dismiss  the  injunction  suit 
was  supported  by  an  affidavit  that  Trainor  had  taken  no 
official  action  to  implement  the  auditors’  recommenda¬ 
tions;  that  any  future  action  taken  by  the  Department 
would  be  subject  to  the  Department’s  rules  and  regula¬ 
tions;  and  that  the  laboratory  would  not  be  terminated  as 
a  participating  vendor  until  procedural  requirements  under 
those  rules  had  been  met. 

Yet  the  trial  court  granted  a  temporary  restraining 
order.  The  cause,  for  some  unknown  reason,  was  trans¬ 
ferred  to  another  judge.  Defendant’s  motion  to  dismiss  the 
injunction  proceeding  was  then  denied  on  the  ground  that 
defendant  was  without  authority  to  proceed  administra¬ 
tively  under  its  rules  providing  for  suspension  of  unquali¬ 
fied  medical  vendors  who  have  defrauded  or  otherwise 
abused  their  participation  in  the  Federal-State  program. 

I  vigorously  disagree  with  the  majority’s  summary 
dismissal  of  the  threshold  administrative  law  issues  of 
“standing”  and  “ripeness.” 

The  doctrine  of  “standing”  is  a  basic  principle  of 
administrative  law.  It  is  designed  to  insure  that  the  party 
seeking  relief  from  administrative  action  has  a  personal 
stake  in  the  outcome  of  the  controversy,  and  that  the 
challenged  action  has  caused  him  injury  in  fact,  financial 
or  otherwise.  Sierra  Club  v.  Morton  (1972),  405  U.S.  727, 
31  L.  Ed.  2d  636,  92  S.  Ct.  1361;  Association  of  Data 
Processing  Service  Organizations,  Inc.  v.  Camp  (1970),  397 
U.S.  150,  25  L.  Ed.  2d  184,  90  S.  Ct.  827. 

Here,  at  the  time  plaintiff  filed  suit  for  an  injunction, 
it  had  in  no  way,  financially  or  otherwise,  been  aggrieved 
by  administrative  action.  Plaintiff  was  merely  being  re¬ 
quired  to  submit  its  records  for  investigation  as  required 
by  law.  It  is  undisputed  that  plaintiff  had  not  been  served 
with  any  notice  of  intent  to  terminate  its  status  as  a 
Medicaid  vendor.  The  majority  regards  that  fact  as 
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involving  the  issue  of  “ripeness”  rather  than  “standing.”  In 
my  judgment  the  absence  of  any  adverse  administrative 
action  causing  plaintiff  financial  or  other  injury  also 
affects  the  issue  of  “standing.”  It  can  only  be  assumed  that 
plaintiff  realized  that  if  it  supplied  the  Department  of 
Public  Aid  with  the  information  to  which  it  was  entitled 
under  the  law,  the  records  would  show  that  plaintiff  had 
overcharged  the  Department.  Hence,  plaintiff  would  be 
suspended  as  a  Medicaid  vendor,  and  an  action  would  lie 
against  it  for  the  overcharge. 

There  has  been  no  interruption  of  an  existing  relation¬ 
ship  between  the  Department  of  Public  Aid  and  the 
plaintiff,  as  in  Gonzalez  v.  Freeman  (D.C.  Cir.  1964),  334 
F.2d  570,  574,  relied  on  by  the  majority.  To  the  contrary, 
the  affidavit  of  the  Director  of  Public  Aid  specifically 
states  that  the  relationship  is  ongoing  and  would  not  be 
terminated  until  all  procedural  requirements  had  been  met. 
I  fail  to  perceive  that  plaintiff,  by  virtue  of  being 
investigated,  is  deprived  of  an  ongoing  relationship  suffi¬ 
cient  to  entitle  it  to  “standing.” 

Even  if  one  were  to  assume  that  plaintiff  could 
establish  “standing”  by  virtue  of  the  pending  recommenda¬ 
tions  of  defendant’s  auditors  for  suspension  because  of 
discrepancies  in  plaintiff’s  billing  procedures  resulting  in 
substantial  overpayments,  and  for  plaintiff’s  refusal  to 
permit  the  audit  of  its  records  as  required  by  law,  there 
still  exists  the  separate  and  distinct  threshold  issue  of 
“ripeness,”  i. e. ,  whether  a  case  or  controversy  exists, 
capable  of  adjudication.  The  majority  fails  to  differentiate 
between  these  distinct  administrative  law  concepts.  It 
merely  concludes  that  the  concept  of  “ripeness”  applies  in 
our  case  by  analogy  to  Abbott  Laboratories  v.  Gardner 
(1967),  387  U.S.  136,  148,  18  L.  Ed.  2d  681,  691,  87  S. 
Ct.  1507,  1515. 

The  “ripeness  doctrine”  requires  final  administrative 
action  before  a  case  challenging  administrative  action  can 


560  Bio-Medical  Laboratories,  Inc.  v.  Trainor  68  Ill.  2d  540 

be  reviewed  by  the  court.  This  doctrine  is  designed  “to 
prevent  the  courts,  through  avoidance  of  premature 
adjudication,  from  entangling  themselves  in  abstract  disa¬ 
greements  over  administrative  policies,  and  also  to  protect 
the  agencies  from  judicial  interference  until  an  administra¬ 
tive  decision  has  been  formalized  and  its  effects  felt  in  a 
concrete  way  by  the  challenging  parties.”  Abbott  Labora¬ 
tories  v.  Gardner  (1967),  387  U.S.  136,  148-49,  18  L.  Ed. 
2d  681,  691,  87  S.  Ct.  1507,  1515. 

The  Abbott  Laboratories  case  involved  both  an 
amendment  to  the  Federal  Food,  Drug  and  Cosmetic  Act 
(21  U.S.C.  sec.  301  et  seq .)  and  a  Federal  regulation.  The 
Federal  law  required  manufacturers  of  prescription  drugs 
to  print  the  “established  name”  of  the  drug  prominently 
and  in  type  at  least  half  as  large  as  that  used  thereon  for 
any  “proprietary  name”  for  such  drug.  The  Commissioner 
of  Food  and  Drugs,  exercising  authority  delegated  to  him, 
promulgated  certain  regulations  designed  to  implement  the 
Federal  statute.  Amongst  these  was  the  following:  “  Tf  the 
label  or  labeling  of  a  prescription  drug  bears  a  proprietary 
name  or  designation  for  the  drug  or  any  ingredient  thereof, 
the  established  name,  if  such  there  be,  corresponding  to 
such  proprietary  name  or  designation,  shall  accompany 
each  appearance  of  such  proprietary  name  or  designation.’ 
(21  C.F.R.  sec.  1.104(g)(1).)”  (387  U.S.  136,  138,  18  L. 
Ed.  2d  681,  685-86,  87  S.  Ct.  1507,  1510.)  A  similar  rule 
was  made  applicable  to  advertisements  for  prescription 
drugs.  The  court  held  that  the  issues  presented  were 
appropriate  for  judicial  resolution  at  that  time.  It  empha¬ 
sized: 

“First,  all  parties  agree  that  the  issue  tendered  is  a 
purely  legal  one:  whether  the  statute  was  prop¬ 
erly  construed  by  the  Commissioner  to  require 
the  established  name  of  the  drug  to  be  used  every 
time  the  proprietary  name  is  employed.  Both 
sides  moved  for  summary  judgment  in  the  District 
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Court,  and  no  claim  is  made  here  that  further 
administrative  proceedings  are  contemplated.  *** 
Second,  the  regulations  in  issue  we  find  to  be 
‘final  agency  action.’  ”  (Emphasis  in  original.) 

387  U.S.  136,  149,  18  L.  Ed.  2d  681,  691-92,  87 
S.  Ct.  1507,  1515-16. 

The  mere  recital  of  the  basis  of  the  decision  shows  its 
inapplicability  as  a  precedent  for  this  case.  Here  there  has 
been  no  final  administrative  action— at  most  an  aborted 
investigation  in  which  the  plaintiff  refused  to  make  its 
records  available  as  required  by  law.  The  facts  are  highly 
controverted— just  what  services  did  the  plaintiff  render, 
and  how  much  did  plaintiff  overcharge  the  Department  of 
Public  Aid.  There  is  no  agreement  between  the  parties  that 
the  case  involves  only  the  resolution  of  a  legal  issue  as 
there  was  in  Abbott  Laboratories  v.  Gardner  (1967),  387 
U.S.  136,  18  L.  Ed.  2d  681,  87  S.  Ct.  1507. 

Those  distinguishing  factors  are  entirely  overlooked 
by  the  majority.  It  apparently  did  have  some  difficulty 
with  the  concept  of  “ripeness”  in  view  of  its  statement: 
“Absent  defendant’s  announced  intention,  we  would  agree 
that  plaintiff’s  action  was  premature.”  (68  Ill.  2d  at  546.) 
The  court  then  concluded  that  “[d]  efendant’s  threat  of 
action,  however,  along  with  the  recommendation  of  the 
auditors,  constituted  a  sufficient  final  determination  to 
warrant  judicial  consideration.”  68  Ill.  2d  at  546. 

Just  what  threat  did  defendant  make?  The  majority 
divines  the  “threat”  from  the  allegations  in  plaintiff’s 
complaint  “that  defendant,  James  Trainor,  has  informed 
the  plaintiff  that  he  intends  to  forthwith  suspend  the 
plaintiff  from  the  Public  Aid  Program.”  (68  Ill.  2d  at  545.) 
Such  allegation  was  expressly  rebutted  by  defendant’s 
unequivocal  assertion  in  his  affidavit  in  support  of  his 
motion  to  dismiss  that  he  took  no  official  action  to 
implement  the  auditors’  recommendation.  The  record  on 
review  includes  all  the  pleadings  and  supporting  docu- 
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ments.  It  is  undisputed  that  plaintiff  was  never  served  with 
any  “Notice  of  Intent”  to  terminate  its  status  as  an 
authorized  Medicaid  vendor;  nor  was  plaintiff  in  any  way 
informed  that  defendant  intended  to  suspend  it  from  the 
program.  Just  how  can  recommendations,  which  are 
merely  advisory  to  the  Director,  be  deemed  final  agency 
action?  That  assumption  is  specifically  negated  by  defend¬ 
ant’s  affidavit  stating  that  any  action  taken  by  the 
Department  would  be  in  accordance  with  the  Depart¬ 
ment’s  rules  and  regulations,  and  that  plaintiff  would  not 
be  terminated  until  procedural  requirements  had  been 
satisfied.  In  no  way  can  this  case  be  deemed  to  present 
“final  agency  action,”  a  determinative  factor  in  the  Abbott 
Laboratories  decision. 

Under  this  analysis  of  the  record,  the  administrative 
law  doctrine  of  “ripeness”  was  violated  by  plaintiff.  This  is 
a  classic  example  of  the  reason  for  the  “ripeness  doctrine,” 
which  is  “to  protect  the  agencies  from  judicial  interference 
until  an  administrative  decision  has  been  formalized  and  its 
effects  felt  in  a  concrete  way.”  [Abbott  Laboratories  v. 
Gardner  (1967),  387  U.S.  136,  148,  18  L.  Ed.  2d  681, 
691,  87  S.  Ct.  1507,  1515.)  For  that  reason  alone  the  case 
should  be  dismissed  and  the  injunction  dissolved. 

There  is,  however,  an  even  more  cogent  reason  for 
dismissal.  This  goes  to  the  merits  of  the  case.  It  goes  to  the 
determination  of  whether  the  defendant’s  regulation 
authorizing  suspension  or  termination  from  participation 
of  vendors  for  fraud  or  abuse  of  their  participation  in  the 
Medicaid  program  was  within  the  express  or  implied 
authority  of  the  Code. 

The  regulation  must  be  viewed  in  the  context  of  the 
Federal-State  Medicaid  program  under  which  it  was  prom¬ 
ulgated.  I  have  alluded  to  the  applicable  Federal  statutes 
and  regulations  pertaining  to  State  participation  in  the 
Medicaid  program  and  to  the  provisions  of  the  Illinois 
Public  Aid  Code.  These  show  that  in  order  to  be  a 
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participant  in  the  Federal  medical  assistance  program  and 
receive  Federal  funds,  the  State  of  Illinois  must  comply 
with  the  rules  and  regulations  promulgated  by  the  Depart¬ 
ment  of  Health,  Education  and  Welfare,  otherwise  Federal 
funds  must  be  withheld;  that  Illinois  must  include  in  its 
agreements  with  persons  providing  medical  services  a 
requirement  that  they  maintain  records  necessary  to  fully 
disclose  the  extent  of  the  services  provided  and  furnish  the 
State  with  information  regarding  any  payments  made  or 
claims  by  such  medical  provider  as  the  State  may  request; 
and  that  the  Department  of  Public  Aid  must  take  whatever 
measures  are  necessary  to  assure  appropriate  auditing  of 
records. 

Section  5—9  of  the  Public  Aid  Code  conditions 
eligibility  of  medical  vendors,  such  as  plaintiff,  to  partici¬ 
pate  on  compliance  with  the  rules  and  regulations  of  the 
Department  of  Public  Aid,  and  section  5—5  requires  all 
dispensers  of  medical  services  to  keep  records  in  accor¬ 
dance  with  regulations  promulgated  by  the  Department. 
Section  12—4  and  following  sections  empower  the  Depart¬ 
ment  to  investigate  fraudulent  obtainments  of  public  aid, 
including  payments  to  vendors. 

As  previously  noted,  the  Code  is  replete  with  express 
delegations  of  rule-making  power,  the  most  comprehensive 
of  which  is  section  12—13,  which  confers  on  the  Depart¬ 
ment  of  Public  Aid  power  to  make  all  rules  and  regulations 
“as  may  be  necessary  or  desirable  for  carrying  out  the 
provisions  of  this  Code  to  the  end  that  its  spirit  and 
purpose  may  be  achieved  and  the  public  aid  programs 
administered  efficiently  throughout  the  State.” 

The  controverted  rule  terminating  a  vendor’s  partici¬ 
pation  in  the  Medicaid  program  was  promulgated  after 
congressional  action.  Congress  gave  the  Secretary  of 
Health,  Education  and  Welfare  authority  to  suspend  or 
terminate  vendors  guilty  of  committing  fraud  or  other 
abuses  under  the  Medicare  program.  Congress  further 
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provided  for  termination  of  Federal  payments  to  States  for 
services  furnished  by  a  vendor  under  the  Medicaid  program 
if  such  vendor  has  been  found  guilty  of  committing  fraud 
or  abuse  under  applicable  State  law.  42  U.S.C.  sec. 
1396b (i) (2)  (Supp.  Ill  1973). 

The  majority  opinion  interprets  that  legislative  history 
as  indicating  that  since  Congress  did  not  require  the  States 
to  suspend  Medicaid  vendors,  no  such  power  can  be 
implied.  There  is  another  interpretation. 

In  my  judgment,  that  legislative  history  should 
strengthen  the  resolve  of  this  court  to  sustain  the 
contested  rule,  since  it  effectuates  Federal  policy  and 
would  prevent  Illinois  from  losing  Federal  funds.  If 
investigations  of  fraud  or  abuse  by  medical  vendors  can  be 
stymied  by  the  tortured  construction  of  the  Public  Aid 
Code,  as  the  majority  has  done,  so  as  to  permit  injunctions 
to  hamstring  administrative  investigations  of  vendors  who 
would  gouge  the  public  purse,  it  takes  no  occult  power  to 
anticipate  that  Federal  funds  would  be  required  by  Federal 
law  to  be  withheld  from  Illinois.  45  C.F.R.  sec.  201.6 
(1976). 

The  majority,  in  denying  the  validity  of  the  rule  in 
question,  disregards  the  fact  that  vendor  participation, 
whether  initial  or  continued,  is  not  prescribed  in  the  Code. 
If  the  Department  of  Public  Aid  can  provide  by  rule  who 
are  qualified  vendors,  it  can  also  provide  by  rule  who  are 
disqualified  from  further  participation  by  reason  of  their 
overcharging  the  State,  or  failing  to  comply  with  rules  of 
the  Department  of  Public  Aid. 

The  majority  further  finds  the  rule  objectionable 
because  it  vests  discretionary  authority  in  an  administra¬ 
tive  officer  without  intelligible  standards  as  guides.  In  my 
judgment  there  were  intelligible  standards  for  the  rule- 
making  power— such  standards  as  the  United  States 
Supreme  Court  has  recognized  as  sufficient  in  adjudging 
the  propriety  of  administrative  action. 
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In  Mourning  v.  Family  Publications  Service ,  Inc. 
(1973),  411  U.S.  356,  36  L.  Ed.  2d  318,  93  S.  Ct.  1652, 
the  court  sustained  a  regulation  involving  a  consumer 
credit  disclosure  requirement  promulgated  by  the  Federal 
Reserve  Board  under  section  105  of  the  Truth  in  Lending 
Act  (15  U.S.C.  sec.  1604  (1970)).  The  Supreme  Court  held 
that  Congress,  in  enacting  the  Truth  in  Lending  Act,  had 
validly  delegated  broad  authority  to  the  Board  to  promul¬ 
gate  all  regulations  reasonably  necessary  to  insure  that  the 
objectives  of  the  Act  were  fulfilled  and  entrusted  its 
construction  to  an  agency  with  the  necessary  experience 
and  resources  to  monitor  its  operation.  In  considering  the 
validity  of  regulations  promulgated  pursuant  to  such  broad 
authority,  the  court  stated: 

“The  standard  to  be  applied  in  determining 
whether  the  Board  exceeded  the  authority  dele¬ 
gated  to  it  under  the  Truth  in  Lending  Act  is  well 
established  under  our  prior  cases.  Where  the 
empowering  provision  of  a  statute  states  simply 
that  the  agency  may  ‘make  ***  such  rules  and 
regulations  as  may  be  necessary  to  carry  out  the 
provisions  of  this  Act,’  we  have  held  that  the 
validity  of  a  regulation  promulgated  thereunder 
will  be  sustained  so  long  as  it  is  ‘reasonably 
related  to  the  purposes  of  the  enabling  legisla¬ 
tion.’  ”  (Footnote  omitted.)  411  U.S.  356,  369, 

36  L.  Ed.  2d  318,  330,  93  S.  Ct.  1652. 

See  also  K.  Davis,  Administrative  Law  of  the  Seventies  sec. 
2.17,  at  39  (1976);  Thorpe  v.  Housing  Authority  (1969), 
393  U.S.  268,  280-81,  21  L.  Ed.  2d  474,  483,  89  S.  Ct. 
518,  525. 

The  standard  set  forth  in  section  12—13  of  the  Code  is 
certainly  no  less  detailed  than  that  involved  in  the 
Mourning  case.  That  section  of  the  Code  delegates  to  the 
Department  of  Public  Aid  the  power  to  “make  all  rules 
and  regulations  and  take  such  action  as  may  be  necessary 
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or  desirable  for  carrying  out  the  provisions  of  this  Code,  to 
the  end  that  its  spirit  and  purpose  may  be  achieved  and  the 
public  aid  programs  administered  efficiently  throughout 
the  State.”  Ill.  Rev.  Stat.  1975,  ch.  23,  par.  12—13. 

It  is  patent  that  the  contested  regulation  here  pro¬ 
viding  for  suspension  from  the  Medicaid  program  of 
unqualified  medical  vendors  who  have  defrauded  or 
otherwise  abused  their  participation  under  the  Medicaid 
program  is  reasonably  related  to  the  purpose  of  the  Code. 
It  is  designed  to  abet  the  administration  of  the  program  by 
effectuating  the  mandated  authority  to  inspect  and  audit 
records  of  participating  vendors  and  ferret  out  those  who 
abuse  or  defraud  the  Department. 

The  relationship  between  the  rule  and  the  purpose 
of  the  Code  is  highlighted  by  a  view  of  the  concrete  reali¬ 
ties.  In  fiscal  year  1976  the  total  Medicaid  expendi¬ 
ture  in  Illinois  was  in  excess  of  $868,000,000  and  the 
amount  budgeted  for  fiscal  year  1977  is  approximately 
$912,000,000,  of  which  approximately  50%  comes  from 
the  Federal  government,  according  to  the  affidavits  filed 
by  defendant.  Under  the  implementing  regulations  of  the 
Federal  Medicaid  program,  Illinois  must  take  steps  to 
identify  situations  which  may  involve  fraud  in  its  Medicaid 
program  and  eliminate  fraudulent  vendors  from  the 
system.  (45  C.F.R.  sec.  250.80(a)(1)  (1976).)  Failure  to 
do  so  can  lead  to  a  withholding  of  the  Federal  govern¬ 
ment’s  contribution  to  Illinois  Medicaid  costs.  A  regulation 
designed  to  ferret  out  such  abuse  is  related  to  the  purpose 
of  the  enabling  legislation. 

There  is  no  issue  here  that  plaintiff  was,  or  would  be, 
arbitrarily  deprived  of  its  participation  in  the  Medicaid 
program  by  administrative  action.  At  the  time  plaintiff 
filed  suit  for  the  injunction,  no  official  administrative 
action  had  been  taken.  However,  had  such  action  been 
taken,  it  would  have  been  in  accordance  with  the 
Department’s  published  rules  and  regulations  governing 
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vendors.  They  provide  for  notice  and  the  right  to  a  formal 
administrative  review  of  decisions  to  withhold  payments  or 
terminate  participation.  (Rules  of  Practice  in  Administra¬ 
tive  Proceedings,  Department  of  Public  Aid,  Medical 
Assistance  Program  Reviews,  Rules  503.02,  503.03, 
504.03.)  Official  action  adversely  affecting  a  vendor  may 
not  be  taken  without  notice  and,  if  requested,  a  hearing 
into  the  charges  against  the  vendor.  Under  these  circum¬ 
stances  I  fail  to  perceive  the  hardship  inflicted  upon  the 
plaintiff  which  gives  it  the  right  to  negate  the  administra¬ 
tive  machinery  of  the  Illinois  Medicaid  program. 

That  the  Code  authorizes  prosecutional  authorities  to 
take  court  action  certainly  cannot  preclude  the  administra¬ 
tive  agency  from  exercising  its  rule-making  powers  for  the 
effective  administration  of  the  Code.  If  the  public  purse 
must  be  kept  open  until  a  conviction  of  fraud  can  be 
finalized,  while  vendors  proceed  to  overcharge  the  Depart¬ 
ment  and  flaunt  the  Department’s  express  power  to 
investigate  and  its  mandate  to  audit  such  vendors,  then  the 
Department  cannot  carry  out  the  stated  purpose  of 
administering  efficiently  the  public  aid  programs. 

Lastly,  it  is  established  law  that  injunction  is  an 
extraordinary  remedy.  It  is  an  even  more  extraordinary 
remedy  when  it  is  invoked,  absent  any  emergency,  against 
an  administrative  agency  even  before  final  agency  action. 
And  it  is  legally  indefensible  when  that  injunctive  remedy 
is  granted  to  a  plaintiff  whose  allegedly  illegal  actions  of 
refusing  to  disclose  its  records  as  required  by  law  make 
impossible  the  orderly  operation  of  the  administrative 
process.  For  these  many  reasons  I  am  compelled  to 
disagree  with  the  majority  opinion. 
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(No.  48528.— Appellate  court  reversed;  circuit  court  affirmed.) 

THE  DEPARTMENT  OF  REVENUE,  Appellant,  v. 
JOSEPH  BUBLICK  Sc  SONS,  INC.,  et  al. -(Max  L. 
Bublick,  Appellee.) 

Opinion  filed  November  4,  1977. 

1.  TAXES—  where  a  corporation  is  unable  to  pay  its  retailers’ 
occupation  taxes,  post-judgment  proceedings  against  it  are  not  a 
prerequisite  to  action  on  the  statutory  tax  liability  of  corporate 
officers.  Where  a  corporation  is  unable  to  pay  its  retailers’ 
occupation  taxes,  there  is  no  requirement  that  a  post-judgment 
collection  action  be  instituted  against  it  as  a  prerequisite  to  an  action 
against  a  responsible  corporate  officer  or  employee  on  his  statutory 
liability  for  the  tax  (Ill.  Rev.  Stat.  1973,  ch.  120,  par.  452V£). 
(P.  574.) 

2.  TAXES—  ascertainment  that  a  corporation  is  unable  to  pay 
its  retailers’  occupation  taxes  is  the  only  condition  precedent  to  an 
action  against  a  corporate  officer  on  his  statutory  liability  for  the 
tax.  The  Retailers’  Occupation  Tax  Act  provides  that  a  corporate 
officer  or  employee  who  is  responsible  for  and  wilfully  fails  to  file 
returns  or  pay  the  tax  “shall  be  personally  liable  ***  in  the  event 
that  after  proper  proceedings  for  the  collection  of  such  amounts,  as 
provided  in  said  Act,  such  corporation  is  unable  to  pay  such 
amounts”  (Ill.  Rev.  Stat.  1973,  ch.  120,  par.  452V2),  and  upon 
ascertainment  that  a  corporation  is  unable  to  pay  such  taxes,  the 
statute  requiring  proper  proceedings  for  collection  is  satisfied  and  an 
action  may  be  maintained  for  the  tax  against  a  statutorily 
responsible  officer  or  employee.  (Pp.  574-75.) 

3.  STATUTES— a  statute  should  be  reasonably  interpreted 
according  to  its  intent  and  meaning.  A  statute  should  be  reasonably 
interpreted  according  to  its  intent  and  meaning.  (P.  575.) 

4.  STATUTES— courts  are  not  confined  to  a  literal  meaning  of 
a  statute  that  would  defeat  the  expressed  intent  of  the  legislature 
and  result  in  absurd  consequences.  Where  the  spirit  and  intention  of 
the  legislature  in  adopting  an  act  are  clearly  expressed  and  its  objects 
and  purposes  are  clearly  set  forth,  courts  are  not  confined  to  a  literal 
meaning  of  the  words  that  would  defeat  the  obvious  intent  of  the 
legislature  and  result  in  absurd  consequences  not  contemplated  by  it. 
(P.  575.) 

5.  TAXES—  tax-collection  statutes  should  be  construed  to  avoid 
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making  collection  difficult  or  impossible.  In  construing  statutes 
relating  to  the  collection  of  taxes,  the  policy  of  the  courts  has  been 
to  give  them  a  common  sense  meaning  so  as  to  avoid  making  collec¬ 
tion  difficult  or  impossible.  (P.  575.) 

6.  TAXES— the  purpose  of  imposing  liability  on  corporate 
officers  for  the  corporation’s  unpaid  retailers’  occupation  taxes  is  to 
create  responsibility  for  the  funds  collected  for  the  State.  The 
Retailers’  Occupation  Tax  Act  passes  on  to  responsible  corporate 
officers  the  liability  for  the  corporation’s  unpaid  retailers’  occupa¬ 
tion  taxes  in  order  that  there  may  be  some  responsibility  for  the 
stewardship  of  the  funds  collected  from  the  public  for  the  State. 
(Pp.  575-76.) 

7.  TAXES— a  corporate  officer’s  “wilful  failure”  to  pay  cor¬ 
porate  retailers’  occupation  taxes  or  file  returns  means  a  voluntary , 
conscious  and  intentional  failure.  The  Retailers’  Occupation  Tax  Act 
imposes  personal  liability  for  unpaid  corporate  retailers’  occupation 
taxes  upon  a  corporate  officer  or  employee  who  is  responsible  for 
and  wilfully  fails  to  file  returns  or  pay  the  tax  (Ill.  Rev.  Stat.  1973, 
ch.  120,  par.  4521/2),  and  the  term  “wilfully  fails”  as  used  in  this 
statute  means  a  voluntary,  conscious  and  intentional  failure. 
(P.  577.) 

8.  TAXES—  whether  a  corporate  officer  knowingly,  voluntarily 
and  intentionally  fails  to  make  tax  payments  is  an  issue  of  fact. 
Whether  an  employee  or  officer  of  a  corporation  knowingly, 
voluntarily  and  intentionally  fails  to  make  payments  of  retailers’ 
occupation  taxes  for  the  corporation  is  an  issue  of  fact  to  be 
determined  by  the  trier  of  fact  on  the  basis  of  the  circumstances  and 
the  evidence.  (P.  577.) 

9.  TAXES— when  a  responsible  corporate  officer  is  shown  to 
have  “wilfully  failed”  to  file  the  corporation’s  retailers’  occupation 
tax  returns  and  to  pay  the  tax.  A  corporate  officer  responsible  for 
filing  the  corporation’s  retailers’  occupation  tax  returns  and  paying 
the  tax  is  shown  to  have  “wilfully  failed”  to  meet  his  obligations 
where  he  arbitrarily  instructs  his  bookkeeper  to  report  only  50%  of 
the  corporation’s  gross  receipts,  contending  that  50%  of  the  sales  are 
for  resale  and  not  taxable,  where  there  is  no  evidence  that  any  of  the 
corporation’s  sales  are  for  resale,  and  where  the  monthly  reporting 
form  clearly  indicates  that  all  sales  must  be  reported  with  a 
deduction  for  resales  that  are  supported  by  proper  documentation, 
and  where  the  corporation’s  sales  slips  would  readily  indicate  those 
sales  as  to  which  a  sales  tax  had  been  charged  to  the  customer  and 
collected  by  the  corporation.  (Pp.  5  70-77.) 
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MORAN,  J.,  specially  concurring. 

Appellate  citation:  37  Ill.  App.  3d  988. 

Appeal  from  the  Appellate  Court  for  the  First 
District;  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Cook  County,  the  Hon.  Raymond  S.  Sarnow, 
Judge,  presiding. 

William  J.  Scott,  Attorney  General,  of  Springfield 
(Paul  J.  Bargiel  and  Mary  Stafford,  Assistant  Attorneys 
General,  of  Chicago,  of  counsel),  for  appellant. 

Altheimer  8c  Gray,  of  Chicago  (Lionel  G.  Gross  and 
Kenneth  R.  Gaines,  of  counsel),  for  appellee. 

MR.  JUSTICE  DOOLEY  delivered  the  opinion  of  the 
court: 

Here  the  issue  is  whether,  if  a  corporation  is  unable  to 
satisfy  its  tax  liability  under  the  Retailers’  Occupation  Tax 
Act  (Ill.  Rev.  Stat.  1973,  ch.  120,  par.  440  et  seq .), 
post-judgment  action  must  be  maintained  against  that 
corporation  before  the  individual  corporate  officers  may 
be  called  upon  to  assume  this  liability. 

The  controlling  statute  provides: 

“Any  officer  or  employee  of  any  corporation  subject 
to  the  provisions  of  this  Act  who  has  the  control, 
supervision  or  responsibility  of  filing  returns  and  making 
payment  of  the  amount  of  tax  herein  imposed  in 
accordance  with  Section  3  of  this  Act  and  who  wilfully 
fails  to  file  such  return  or  to  make  such  payment  to  the 
Department  shall  be  personally  liable  for  such  amounts, 
including  interest  and  penalties  thereon,  in  the  event  that 
after  proper  proceedings  for  the  collection  of  such 
amounts ,  as  provided  in  said  Act,  such  corporation  is 
unable  to  pay  such  amounts  to  the  department;  and  the 
personal  liability  of  such  officer  or  employee  as  provided 
herein  shall  survive  the  dissolution  of  the  corporation.” 
(Emphasis  added.)  Ill.  Rev.  Stat.  1973,  ch.  120,  par. 
4521/2. 
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In  1972  the  Department  of  Revenue  audited  the 
records  of  defendant  Joseph  Bublick  8c  Sons,  Inc.,  for  the 
period  of  July  1969  through  April  1972.  This  audit 
revealed  a  deficiency,  and  an  amended  return  was  prepared 
showing  the  corporation  owed  $92,342.36  in  taxes, 
penalty,  and  interest.  Defendant  Max  L.  Bublick,  vice- 
president  and  treasurer  of  the  corporation  during  these 
years,  signed  the  amended  return  admitting  this  corporate 
tax  liability.  The  corporation  paid  $5,000  towards  the 
amount  due.  It  went  out  of  business  in  1974. 

In  1974  an  action  against  the  corporation  and  the 
defendant  officers  individually  was  instituted  to  collect  the 
deficiency.  Count  I  of  the  complaint  sought  recovery  of 
the  taxes  from  the  corporation.  Count  II,  in  the  alterna¬ 
tive,  sought  recovery  of  the  taxes  from  the  individual 
corporate  officer  defendants  under  the  statute  previously 
mentioned. 

Count  II  alleged  inter  alia  that  the  Department  had 
attempted  to  collect  the  taxes  from  defendant  Joseph 
Bublick  8c  Sons,  Inc.,  but  that  said  defendant  was  “unable 
to  pay”  the  amounts  due.  In  their  answer  to  this  count  the 
individual  defendants  stated  that  the  corporate  defendant 
was  “unable  to  pay”  the  sums  due  and  also  asserted  that 
the  corporation  did  not  have  sufficient  funds  to  pay  the 
taxes;  that  during  the  period  following  the  amended  return 
it  often  had  insufficient  funds  to  pay  existing  trade 
creditors,  and  it  had  used  such  funds  as  it  had  to  pay  trade 
collectors,  who,  unless  paid,  would  cause  a  liquidation  of 
the  corporation.  This  would  allegedly  result  in  a  perma¬ 
nent  inability  of  the  corporation  to  discharge  this  obliga¬ 
tion. 

Max  Bublick,  sole  defendant  in  these  proceedings  on 
appeal,  was  the  officer  responsible  for  filing  the  monthly 
retailers’  occupation  tax  return  and  the  making  of  pay¬ 
ment  thereon.  He  arbitrarily  instructed  Sol  Garland,  who 
did  the  bookkeeping  for  this  corporation,  to  report  only 
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50%  of  the  gross  receipts  on  the  ground  that  50%  of  the 
corporation  sales  were  resales  and  thus  not  taxable.  He 
contended  that  in  so  doing  he  was  unaware  that  the 
Retailers’  Occupation  Tax  Act  required  a  report  of  the 
total  of  all  sales  with  a  deduction  for  the  sales  for  resale 
for  which  there  was  proper  documentation. 

A  casual  examination  of  the  monthly  retailers’  occu¬ 
pation  tax  form  shows  that  the  retailer  must  report  the 
total  of  all  sales,  subtract  the  deductions  allowed  by  law, 
such  as  sales  for  resale,  and  then  report  the  “taxable 
receipts  total,”  the  difference  between  the  total  sales 
receipts  and  the  total  deductions.  The  method  of  merely 
listing  50%  of  the  total  receipts  as  those  taxable  obviously 
did  not  comply  with  the  requirements  of  the  Act. 

Bublick,  who  had  been  in  the  retail  business  for  many 
years,  knew  that  the  corporation  had  to  file  these  tax 
returns  monthly.  He  signed  the  corporate  checks  sent  to 
the  Department.  He  knew  that  sales  for  resale  were  not 
taxable  and  that  a  sales  tax  would  be  charged  on  sales  for 
consumer  use  and  not  on  sales  for  resale.  He  claimed  lack 
of  knowledge  that  the  store  must  report  the  proceeds  from 
all  sales  and  then  deduct  the  sales  for  resale.  When  the 
audit  was  conducted  in  1972  by  the  Department  of 
Revenue,  no  records  or  documentary  evidence  could  be 
found  to  indicate  that  any  of  the  store’s  sales  were  sales 
for  resale.  Accordingly,  the  store  was  assessed  tax  on  100% 
of  its  receipts. 

The  statute  requires  that  a  person  engaged  in  selling 
personal  property  at  retail  shall  keep  books  and  records  of 
all  sales,  together  with  invoices  and  all  sales  records.  (Ill. 
Rev.  Stat.  1975,  ch.  120,  par.  446.)  It  is  further  provided 
in  the  same  section: 

“To  support  deductions  ***  on  account  of  receipts 
from  sales  of  tangible  personal  property  for  resale,  *** 
entries  in  any  books,  records  or  other  pertinent  papers  or 
documents  of  the  taxpayer  in  relation  thereto  shall  be  in 
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detail  sufficient  to  show  the  name  and  address  of  the 
taxpayer’s  customer  in  each  such  transaction,  the  charac¬ 
ter  of  every  such  transaction,  the  date  of  every  such 
transaction,  the  amount  of  receipts  realized  from  every 
such  transaction  and  such  other  information  as  may  be 
necessary  to  establish  the  nontaxable  character  of  such 
transaction  under  this  Act.” 

The  store  kept  sales  slips.  From  these  were  determined 
commissions  for  the  store’s  salesmen.  Bublick  could  easily 
have  determined  sales  for  resale  and  for  consumer  use  by 
merely  looking  at  the  sales  slips  to  see  whether  a  sales  tax 
had  been  paid.  At  the  trial  this  experienced  merchant 
stated  that  he  did  not  realize  that  it  could  be  accomplished 
by  this  method  until  the  Department  had  pointed  it  out  to 
him. 

So  also  an  accounting  firm  examined  the  corporation’s 
financial  records  yearly  and  filed  its  Federal  tax  return 
from  these  records.  If  Bublick  did  not  know  what  to  do 
with  these  deductions,  the  trial  court  pointed  out  that  it 
would  be  inconceivable  that  he  would  not  ask  his 
accountant  for  information.  Bublick  was  also  characterized 
by  the  trial  judge  as  a  “sophisticated,  hard-nosed,  street¬ 
wise  businessman.” 

On  September  25,  1974,  judgment  under  count  I  was 
entered  on  the  pleadings  against  the  defendant  corporation 
in  the  amount  of  $107,933.73  for  taxes,  interest  and 
penalties.  Subsequently,  a  trial  was  held  on  the  allegations 
of  count  II.  On  November  25,  1974,  judgment  was  entered 
against  defendant  Max  L.  Bublick  in  an  identical  sum.  A 
separate  judgment  was  entered  in  favor  of  the  other 
corporate  officer  defendants  and  against  the  plaintiff. 

On  December  17,  1974,  in  citation  proceedings,  the 
court  ordered  Central  National  Bank  of  Chicago  to  turn 
over  to  the  Department  of  Revenue  all  assets  of  the 
corporation,  and  to  retain  all  Bublick’s  assets  until  further 
order  of  court. 

Bublick  appealed  from  the  judgment  against  him 
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under  count  II.  The  Appellate  Court  for  the  First  District, 
with  one  judge  dissenting,  reversed  the  judgment  of  the 
circuit  court  and  entered  judgment  in  favor  of  Bublick.  (37 
Ill.  App.  3d  988.)  This  court  granted  leave  to  appeal 
pursuant  to  Rule  315  (58  Ill.  2d  R.  315). 

The  appellate  court  held  that  the  judgment  of 
personal  liability  should  not  have  been  entered  until 
“proper  proceedings”  had  been  instituted  to  collect  the 
taxes  from  the  corporation.  (37  Ill.  App.  3d  988,  992.) 
The  proceedings  referred  to  by  the  appellate  court  were 
the  various  summary  remedies  available  to  a  judgment 
creditor. 

There  is  no  requirement  in  the  statute  that  any 
post-judgment  collection  action  be  instituted  against  a 
corporation  prior  to  the  attachment  of  liability  to  the 
responsible  officer  or  employee.  The  only  condition 
precedent  to  the  Department  filing  a  suit  against  a 
corporate  officer  or  employee  under  this  statute  for  taxes 
owed  by  the  corporation  is  that  the  corporation  be 
“unable  to  pay”  the  taxes.  Ill.  Rev.  Stat.  1973,  ch.  120, 
par.  452V2. 

Here  it  has  been  admitted  in  the  pleadings  that  the 
corporation  was  “unable  to  pay.”  The  intelligent  construc¬ 
tion  of  the  term  “proper  proceedings,”  as  those  words  are 
used  in  the  statute,  would  seem  to  be  to  determine 
whether  the  corporation  is  unable  to  pay.  The  language  of 
the  statute  is  “***  in  the  event  that  after  proper 
proceedings  for  the  collection  of  such  amounts,  as  pro¬ 
vided  in  said  Act,  such  corporation  is  unable  to  pay  such 
amounts,”  then  personal  liability  shall  attach.  (Ill.  Rev. 
Stat.  1973,  ch.  120,  par.  4521/2.)  We  have  seen  that  in 
citation  proceedings  the  court  ordered  turned  over  to  the 
Department  of  Revenue  the  assets  of  Joseph  Bublick  Sc 
Sons,  Inc.,  in  its  bank’s  possession.  Upon  ascertainment 
that  the  corporation  is  unable  to  pay  the  amounts  due  the 
Department  of  Revenue,  the  statute  requiring  proper 
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proceedings  for  the  collection  of  such  amounts  is  satisfied, 
and  an  action  may  be  maintained  against  the  officer  or 
employee  who  is  responsible  for  filing  the  return  and 
making  payment  to  satisfy  the  liability  of  the  corporation. 

In  our  construction  of  this  statute,  the  circuit  court 
went  further  than  the  law  exacted  prior  to  the  entry  of 
judgment  against  Bublick.  A  statute  is  to  be  reasonably 
interpreted  according  to  its  intent  and  meaning.  A  situa¬ 
tion  within  the  object,  spirit  and  meaning  of  the  statute 
falls  within  it,  although  it  may  be  without  the  letter  of  the 
law.  “Where  the  spirit  and  intention  of  the  legislature  in 
adopting  the  acts  are  clearly  expressed  and  their  objects 
and  purposes  are  clearly  set  forth,  the  courts  are  not 
confined  to  the  literal  meaning  of  the  words  used,  when  to 
do  so  will  defeat  the  obvious  intention  of  the  legislature 
and  result  in  absurd  consequences  not  contemplated  by 
it.”  {Harding  v.  Albert  (1939),  373  Ill.  94,  96-97.) 
Specifically,  in  construing  statutes  relating  to  the  collec¬ 
tion  of  taxes,  the  policy  of  this  court  has  been  to  give 
them  a  common  sense  meaning  so  as  to  avoid  making 
collection  difficult  or  impossible.  People  ex  rel.  Nash  v. 
Chicago  &  Northwestern  Ry.  Co.  (1935),  359  Ill.  435, 
439. 

The  construction  placed  upon  this  statute  by  the 
appellate  court  is  not  consonant  with  a  reasonable  inter¬ 
pretation  to  accomplish  the  objective  of  this  law. 

In  dealing  with  this  issue  we  must  not  be  unmindful  of 
realities.  Here  the  corporation  collects  the  retailers’  occu¬ 
pation  tax  from  its  customers  at  the  time  of  its  sale.  The 
retailer  corporation  having  collected  the  money,  the 
customary  procedure  would  be  to  account  for  and  make 
payment  to  the  Department  of  Revenue. 

The  reason  for  passing  on  the  tax  liability  to  the 
responsible  officers  is  obvious.  The  corporate  officers 
could  employ  the  funds  collected  for  the  State  to  pay 
corporate  obligations  as  well  as  salaries  and  bonuses  to 
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employees,  and  thus  make  recovery  of  the  funds  from  a 
defunct  corporation  an  impossibility.  There,  of  course,  has 
to  be  some  responsibility  for  the  stewardship  of  the  funds 
collected  from  the  public  for  the  State. 

It  is  urged  that  there  is  no  evidence  that  Bublick 
wilfully  failed  to  file  the  return  or  pay  the  tax.  Bublick 
contends  that  the  terms  “wilfully  failed”  means  an 
“intentional  omission”  and  that  there  was  no  such 
evidence  to  support  such  conduct. 

The  Act  itself  (Ill.  Rev.  Stat.  1973,  ch.  120,  par.  440 
et  seq.)  does  not  define  the  words  “wilfully  fail.” 
However,  section  6672  of  the  Internal  Revenue  Code  of 
1954  is  similar  to  this  statute.  It,  too,  imposes  personal 
liability  on  the  corporate  officer  who  “willfully  fails  to 
collect  ***  or  truthfully  account  for  and  pay  over”  a 
corporate  employee’s  social  security  and  Federal  income 
withholding  taxes.  Both  statutes  impose  liability  for  the 
tax  on  the  responsible  officer. 

The  cases  arising  under  this  Federal  statute  are  of 
assistance  here.  According  to  them,  wilful  failure  means  a 
voluntary,  conscious  and  intentional  failure  to  pay  the 
taxes.  ( Newsome  v.  United  States  (5th  Cir.  1970),  431 
F.2d  742,  745;  White  v.  United  Sta£cs(U.S.  Ct.  Cl.  1967), 
372  F.2d  513,  521.)  As  was  observed  in  Monday  v.  United 
States  (7th  Cir.  1970),  421  F.2d  1210,  cert,  denied 
(1970),  400  U.S.  821,  27  L.  Ed.  2d  48,  91  S.  Ct.  38,  in  a 
civil  action  wilful  conduct  “denotes  intentional,  knowing 
and  voluntary  acts.  It  may  also  indicate  a  reckless  disregard 
for  obvious  or  known  risks.”  421  F.2d  1210,  1215. 

In  Illinois  law  the  term  “wilful”  has  a  variety  of 
meanings.  In  the  Criminal  Code  of  1961  the  terms  “wilful” 
and  “wilfully”  have  largely  been  eliminated.  (See  Ill.  Ann. 
Stat.,  ch.  38,  par.  4—3,  Committee  Comments.)  Instead, 
criminal  offenses  are  defined  with  reference  to  the  four 
mental  states  enumerated  in  sections  4—4,  4—5,  4—6,  and 
4—7.  One  of  these  states  is  knowledge.  Section  4—5  states: 
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“Conduct  performed  knowingly  or  with  knowledge  is 
performed  wilfully,  within  the  meaning  of  a  statute  using 
the  latter  term,  unless  the  statute  clearly  requires  another 
meaning.”  Ill.  Rev.  Stat.  1975,  ch.  38,  par.  4—5. 

It  is  our  opinion  that  a  voluntary,  conscious  and 
intentional  failure  satisfies  the  requirements  of  “wilfully 
fail,”  as  those  words  are  used  in  this  particular  act. 
Whether  an  employee  or  officer  knowingly,  voluntarily 
and  intentionally  fails  to  make  this  payment  is  an  issue  of 
fact  to  be  determined  by  the  trier  of  the  fact  on  the  basis 
of  the  circumstances  and  evidence  adduced  in  the  particu¬ 
lar  case.  Here  there  was  ample  evidence  to  justify  a  finding 
that  the  defendant  wilfully  failed  in  his  statutory  obliga¬ 
tion. 

The  judgment  of  the  appellate  court  is  reversed,  and 
the  judgment  of  the  circuit  court  is  affirmed. 

Appellate  court  reversed;  circuit  court  affirmed. 

MR.  JUSTICE  MORAN,  specially  concurring: 

The  majority’s  interpretation  of  section  13 of  the 
Retailers’  Occupation  Tax  Act  (Ill.  Rev.  Stat.  1973,  ch. 
120,  par.  4521/2)  has,  in  my  opinion,  excised  one  of  the  key 
provisions  of  the  section,  that  being  the  effect  of  the 
words  “after  proper  proceedings  for  the  collection  of  such 
amounts,  as  provided  in  said  Act.”  The  Act  provides  for 
proper  proceedings,  which  include  suit  by  the  Department 
for  a  judgment  against  the  corporation  and  the  execution 
of  such  judgment  (Ill.  Rev.  Stat.  1973,  ch.  120,  par.  444), 
or  issuance  of  a  tax  lien  (Ill.  Rev.  Stat.  1973,  ch.  120,  par. 
444a)  and  enforcement  of  said  lien  (Ill.  Rev.  Stat.  1973, 
ch.  120,  pars.  444e,  444f),  together  with,  according  to  the 
last  two  cited  sections,  all  remedies  otherwise  available  to  a 
judgment  creditor. 

Generally,  officers  or  employees  of  a  corporation  are 
not  individually  liable  for  the  debts  or  tax  obligations  of 
the  corporation,  but,  by  enacting  section  13!/2,  the 
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legislature  excepted  this  general  rule  as  it  applies  to  the 
collection  of  the  retailers’  occupation  tax.  A  reading  of 
that  section,  quoted  in  the  majority  opinion,  clearly 
indicates  the  legislative  intent  to  prevent  abuse  of  the 
exception  by  providing  two  safeguards  for  the  officer  or 
employee  against  whom  the  corporation’s  tax  might,  under 
the  exception,  be  imposed:  (1)  The  Department  must  first 
institute  proper  proceedings  (as  stated  above)  against  the 
corporation  and  its  assets  for  the  collection  of  the  tax  and, 
after  a  determination  that  the  corporation  is  unable  to  pay 
the  tax,  then  (2)  the  Department  must  prove  that  the 
officer  or  employee  having  control,  supervision,  or  respon¬ 
sibility  for  the  filing  and  payment  of  the  tax  due  willfully 
failed  to  file  such  return  or  make  such  payment.  (I  concur 
with  the  majority’s  finding  that  the  Department,  in  the 
instant  case,  met  its  burden  in  this  last  regard.) 

The  two  conditional  safeguards  are,  in  effect,  rights 
granted  by  the  legislature  for  the  protection  of  an  officer 
or  employee.  Under  my  interpretation  of  the  statute,  the 
protection  of  those  rights  would  normally  have  made  it 
necessary  for  the  Department  to  follow  through,  by  proper 
proceedings  outlined  above,  to  collect  the  judgment 
against  the  corporation  (if  only  to  determine  that  the 
corporation  was  unable  to  pay).  Bublick,  however,  by  his 
admission  that  the  corporation  was  unable  to  pay,  waived 
his  protective  right  and  relieved  the  Department  of  the 
obligation  to  proceed  further  to  determine  that  which  was 
already  admitted. 


Oct.  1977 


Talsky  v.  Dept,  of  Regis.  &  Education 


579 


(No.  48997.— Judgment  reversed;  order  affirmed.) 

RICHARD  J.  TALSKY,  Appellee,  v.  THE  DEPARTMENT 
OF  REGISTRATION  AND  EDUCATION  et  al.-(The 
Department  of  Registration  and  Education,  Appel¬ 
lant.) 

Opinion  filed  Oct.  5,  1977.— Rehearing  denied  Nov.  23,  1977. 

1.  CONSTITUTIONAL  'LAW —the  statute  restricting  advertising 
by  licensees  under  the  Medical  Practice  Act  is  overly  broad  and  may 
operate  to  suppress  restrained  professional  advertising  protected  by 
the  first  amendment.  The  Medical  Practice  Act  provides  that  a 
person  licensed  under  the  Act  is  forbidden  from  “advertising  or 
soliciting  ***  by  means  of  handbills,  posters,  circulars,  ***  radio, 
newspapers  or  in  any  other  manner  for  professional  business”  (Ill. 
Rev.  Stat.  1971,  ch.  91,  par.  16a(13)),  and  establishes  certain  limited 
exceptions  for  listings  in  professional  and  telephone  directories, 
professional  cards,  and  announcements  of  change  in  office  location 
(Ill.  Rev.  Stat.  1971,  ch.  91,  par.  16a— 1),  and  since  it  has  been  held 
that  restrained  professional  advertising  of  the  availability  of  and  the 
prices  of  routine  professional  services  is  a  form  of  commercial  speech 
that  is  protected  by  the  first  amendment,  these  restrictions  are 
overly  broad  and  may  operate  in  some  cases  to  suppress  protected 
commercial  speech.  (Pp.  582-90.) 

2.  CONSTITUTIONAL  LAW— the  rule  that  one  attacking  a 
statute  as  an  overly  broad  infringement  on  first  amendment  rights 
need  not  show  that  his  own  conduct  is  protected  is  not  applicable  to 
commercial  speech.  In  order  to  fully  protect  permissible  speech 
which  might  otherwise  be  inhibited  by  an  overbroad  statute,  a 
litigant  is  ordinarily  permitted  to  bring  first  amendment  overbreadth 
attacks  against  a  statute  without  demonstrating  that  his  particular 
conduct  is  protected,  but  this  rationale  has  been  held  inapplicable  to 
commercial  speech.  (P.  590.) 

3.  CONSTITUTIONAL  LAW— a  chiropractor  suspended  from 
practice  for  violating  a  statutory  ban  on  advertising  may  not 
successfully  invoke  the  first  amendment  without  showing  that  his 
advertisements  are  protected.  Where  a  chiropractor’s  license  to 
practice  is  suspended  for  his  alleged  violation  of  the  Medical  Practice 
Act  provisions  which  forbid  advertising  for  professional  business  (Ill. 
Rev.  Stat.  1971,  ch.  91,  par.  16a(13)),  with  certain  limited 
exceptions  such  as  listings  in  professional  and  telephone  directories, 
business  cards,  and  announcements  of  change  of  office  location  (Ill. 
Rev.  Stat.  1971,  ch.  91,  par.  16a— 1),  he  may  not  successfully  claim 
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that  his  first  amendment  rights  to  freedom  of  speech  have  been 
infringed  without  demonstrating  that  his  advertisements  are  pro¬ 
tected  by  the  first  amendment  as  a  form  of  restrained  professional 
advertising.  (P.  590.) 

4.  CONSTITUTIONAL  LAW— the  State  has  a  real  and  com¬ 
pelling  interest  in  restricting  advertisements  of  health-care  services  to 
those  which  are  truthful,  informative,  and  helpful.  Advertising  for 
health-care  services  has  a  great  potential  to  be  misleading,  and  the 
State  has  a  very  real  and  compelling  interest  in  restricting  the 
advertising  of  such  services  to  those  that  are  truthful,  informative 
and  helpful  to  the  potential  consumer  in  making  an  intelligent 
decision.  (Pp.  590-91.) 

5.  CONSTITUTIONAL  LAW—  when  a  chiropractor's  advertise¬ 
ments  are  uninformative,  misleading  and  do  not  constitute  restrained 
professional  advertising  that  is  entitled  to  first  amendment  protec¬ 
tion.  A  chiropractor’s  advertisements  are  uninformative  and  mis¬ 
leading  and  are  not  entitled  to  first  amendment  protection  as 
restrained  professional  advertising  within  the  purview  of  Bates  v. 
State  Bar  (1977),  433  U.S.  350,  where  he  publishes  newspaper 
advertisements  for  “FREE  CHICKEN,”  “FREE  REFRESHMENTS” 
and  “FREE  SPINAL  X-RAY,”  claiming  “health  is  in  reach  through 
chiropractic,”  and  where  he  posts  handbills  showing  before-and -after 
pictures  of  one  healthy  and  one  apparently  sick,  starving  child  and 
stating  “SADNESS  to  SUNSHINE”  and  “SICKNESS  to  HEALTH,” 
and  picturing  a  man  on  his  knees  praying  and  asking  “Why  didn’t 
someone  tell  me  about  chiropractic  care  sooner  ***?”  and  since  it 
cannot  be  said  that  prohibiting  such  advertising  denies  useful 
information  to  any  segment  of  society  or  inhibits  access  to  needed 
professional  services.  (Pp.  591-93.) 

6.  CONSTITUTIONAL  LAW—  regulation  of  misleading  and 
untruthful  professional  advertising  is  constitutionally  permissible  as 
to  health-care  professions.  Recent  United  States  Supreme  Court 
decisions  recognize  the  need  for  close  regulation  and  tight  restric¬ 
tions  on  misleading  and  untruthful  professional  advertising,  and  this 
rationale  is  applicable  to  advertising  by  the  health-care  professions, 
since  the  potential  for  abuse  in  this  area  has  long  been  recognized 
based  on  the  public’s  lack  of  sophistication  concerning  such 
professional  services,  and  since  misstatements  that  might  be  over¬ 
looked  or  deemed  unimportant  in  other  advertising  might  be  found 
quite  inappropriate  in  the  health-care  field.  (P.  593.) 

7.  CONSTITUTIONAL  LAW —advertising  bans  that  are  per¬ 
missible  as  applied  to  misleading  and  untruthful  advertising  by  a 
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chiropractor  may  not  be  valid  as  to  restrained  professional  adver¬ 
tising.  Where  a  statute  prohibits,  with  certain  exceptions,  all  forms 
of  advertising  by  a  professional  person  licensed  under  the  Medical 
Practice  Act  (Ill.  Rev.  Stat.  1971,  ch.  91,  par.  16a(13)),  the  fact  that 
a  court  finds  the  statute  to  be  valid  as  applied  to  the  alluring 
advertising  promises  of  a  chiropractor  that  are  uninformative  and 
misleading  does  not  indicate  the  court’s  blanket  approval  of  such 
statutory  restrictions  when  applied  to  restrained  professional  adver¬ 
tising  by  a  professional  person  subject  to  the  Medical  Practice  Act. 
(Pp.  593-94.) 

8.  CONSTITUTIONAL  LAW  —advertisements  that  might  be 
considered  restrained  professional  advertising  protected  by  the  first 
amendment  may  not  be  protected  where  posted  outdoors  on  poles 
and  mailboxes.  Although  certain  forms  of  restrained  professional 
advertising  may  be  protected  under  the  first  amendment,  such  as 
announcements  of  the  availability  and  the  prices  of  routine 
professional  services,  the  attachment  of  such  advertising  material  to 
traffic-light  posts,  traffic-control  boxes  and  United  States  mailboxes 
would  constitute  an  improper  time,  place  and  manner  for  the 
advertising  of  professional  services  that  is  not  entitled  to  first 
amendment  protection.  (P.  594.) 

9.  CONSTITUTIONAL  LAW— a  statute  prohibiting  “ advertising 
or  soliciting  ***  for  professional  business”  is  not  unconstitutionally 
vague.  Section  16(13)  of  the  Medical  Practice  Act,  which  prohibits 
licensees  under  the  Act  from  “advertising  or  soliciting  ***  for 
professional  business”  (Ill.  Rev.  Stat.  1971,  ch.  91,  par.  16a(13)),is 
not  unconstitutionally  vague.  (P.  594.) 

10.  CONSTITUTIONAL  LAW—  advertising  restrictions  that  are 
applicable  only  to  medical  practitioners  do  not  deny  equal  protec¬ 
tion  of  the  laws.  A  statute  which  singles  out  medical  practitioners 
for  restrictions  on  advertising  does  not  deny  equal  protection  of  the 
laws,  since  the  justification  and  necessity  of  regulating  those  engaged 
in  health-care  professions  which  are  closely  related  to  public  health 
and  welfare  and  the  general  good  of  the  public  are  well  established. 
(P.  594.) 

CLARK  and  DOOLEY,  JJ.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  County,  the 
Hon.  Arthur  L.  Dunne,  Judge,  presiding. 

William  J.  Scott,  Attorney  General,  of  Springfield 
(Charles  J.  Pesek,  Assistant  Attorney  General,  of  Chicago, 
of  counsel),  for  appellant. 
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Singer,  Stein  &:  Green,  of  Chicago,  for  appellee. 

MR.  JUSTICE  UNDERWOOD  delivered  the  opinion 
of  the  court: 

Plaintiff,  Richard  J.  Talsky,  filed  an  action  in  the 
circuit  court  of  Cook  County  for  administrative  review  of 
an  order  issued  by  the  defendant  Ronald  E.  Stackler, 
Director  of  the  Department  of  Registration  and  Education, 
suspending  plaintiff’s  license  to  practice  as  a  chiropractor 
for  90  days  on  the  grounds  that  he  had  engaged  in 
advertising  to  solicit  professional  business  in  violation  of 
subsections  4  and  13  of  section  16  of  the  Medical  Practice 
Act  (Ill.  Rev.  Stat.  1971,  ch.  91,  pars.  16a(4),  16a(13)). 
The  suspension  was  stayed  by  the  circuit  court  pending 
administrative  review.  On  review,  the  circuit  court  reversed 
the  Department’s  decision  on  the  basis  that  the  restrictions 
on  advertising  contained  in  section  16(13)  of  the  Medical 
Practice  Act  were  overly  broad  and  impermissibly  re¬ 
stricted  freedom  of  speech  in  contravention  of  the  first 
amendment  to  the  United  States  Constitution.  The  Depart¬ 
ment  appeals  directly  to  this  court  pursuant  to  our  Rule 
302(a).  58  El.  2d  R.  302(a). 

At  the  conclusion  of  an  administrative  hearing  before 
the  Medical  Examining  Committee  of  the  Department  of 
Registration  and  Education,  the  plaintiff  was  found  to 
have  violated  section  16(4)  of  the  Medical  Practice  Act  for 
“[engaging  in  dishonorable,  unethical  or  unprofessional 
conduct  of  a  character  likely  to  deceive,  defraud  or  harm 
the  public”  as  well  as  section  16(13)  of  the  Act,  which 
prohibits  advertising.  It  was  the  latter  section  which  the 
circuit  court  held  unconstitutional,  and  our  review  is 
accordingly  limited  to  a  consideration  of  that  section, 
which  provided  for  revocation  or  suspension  of  plaintiff’s 
license  on  the  following  grounds: 

“13.  Except  as  otherwise  provided  in  Section  16.01, 
advertising  or  soliciting,  by  himself  or  through  another, 
by  means  of  handbills,  posters,  circulars,  steropticon 
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slides,  motion  pictures,  radio,  newspapers  or  in  any  other 
manner  for  professional  business.”  Ill.  Rev.  Stat.  1971, 
ch.  91,  par.  16a(13). 

The  exceptions  to  the  advertising  ban  are  described  as 
follows  in  section  16.01 : 

“Any  person  licensed  under  this  Act  may  list  his 
name,  title,  office  hours,  address,  telephone  number  and 
any  specialty  in  professional  and  telephone  directories; 
may  announce,  by  way  of  a  professional  card  not  larger 
than  SV2  inches  by  2  inches,  only  his  name,  title,  degree, 
office  location,  office  hours,  phone  number,  residence 
address  and  phone  number  and  any  specialty;  may  list  his 
name,  title,  address  and  telephone  number  and  any 
specialty  in  public  print  limited  to  the  number  of  lines 
necessary  to  state  that  information;  may  announce  his 
change  of  place  of  business,  absence  from,  or  return  to 
business  in  the  same  manner;  or  may  issue  appointment 
cards  to  his  patients,  when  the  information  thereon  is 
limited  to  the  time  and  place  of  appointment  and  that 
information  permitted  on  the  professional  card.  Listings 
in  public  print,  in  professional  and  telephone  directories, 
or  announcements  of  change  of  place  of  business,  absence 
from,  or  return  to  business,  may  not  be  made  in  bold 
faced  type.”  Ill.  Rev.  Stat.  1971,  ch.  91,  par.  16a— 1. 

The  facts  are  not  in  substantial  dispute.  On  August  30, 
1972,  plaintiff  caused  to  be  published  in  the  “Berwyn 
Life”  newspaper  the  one-half-page  advertisement  which  is 
reproduced  in  appendix  1  to  this  opinion.  Copies  of  the 
advertisement  were  also  affixed  to  a  substantial  portion  of 
the  exterior  window  of  the  plaintiff’s  office  in  Cicero.  As 
can  be  seen,  the  ads  offered  “FREE  CHICKEN,”  “FREE 
REFRESHMENTS”  and  “FREE  SPINAL  X-RAY,”  and 
contained  a  section  condemning  reliance  on  drugs  while 
extolling  the  virtues  of  the  drugless  chiropractic  profes¬ 
sion.  On  about  August  13,  1974,  plaintiff,  individually  or 
through  another,  attached  advertising  circulars  similar  to 
the  ones  reproduced  in  appendix  2  to  certain  traffic-light 
posts,  a  traffic-control  box,  and  a  United  States  mailbox 
located  at  the  intersection  of  57th  Avenue  and  Cermak 
Road  in  Cicero,  together  with  other  circulars  which 


584  Talsky  v.  Dept,  of  Regis.  &  Education  68  Ill.  2d  579 


identified  the  location  of  the  Talsky  chiropractic  offices  in 
the  Chicago  area.  These  circulars  remained  at  that  location 
until  the  end  of  September  1974.  Plaintiff  also  attached 
circulars  of  the  same  type  to  the  exterior  of  his  office 
window  in  Cicero  in  addition  to  business  cards  which 
would  be  tom  off  and  removed  by  passersby.  The  cards 
contained  the  words  “Chiropractic  TLC  Office,”  plaintiff’s 
name,  address  and  telephone  number  with  the  words 
“Talsky  Life  Center”  and  “Tender  Loving  Care”  appearing 
in  small  hearts. 

It  is  apparent  that  we  are  here  concerned  with  the 
extent  to  which  the  State  may  exercise  its  police  power  to 
restrict  advertising  by  members  of  the  health-related 
professions  without  impermissibly  infringing  upon  those 
members’  first  amendment  rights  to  freedom  of  speech.  In 
order  to  place  the  questions  involved  in  this  appeal  in  their 
proper  context,  it  is  appropriate  to  trace  the  development 
of  these  concepts  in  the  decisions  of  the  United  States 
Supreme  Court  and  this  court. 

In  Semler  v.  Oregon  State  Board  of  Dental  Examiners 
(1935),  294  U.S.  608,  79  L.  Ed.  1086,  55  S.  Ct.  570,  the 
court  considered  a  statute  which  prohibited  dentists  from 
advertising  their  professional  superiority  and  their  prices; 
from  using  certain  types  of  advertising  displays;  from 
employing  solicitors  or  publicity  agents;  and  from  adver¬ 
tising  free  dental  work,  free  examinations,  guaranteed 
work  or  painless  dental  operations.  The  question  before 
the  court  was  whether  the  restrictions  were  arbitrary  and 
invalid  under  the  due  process  clause  of  the  fourteenth 
amendment.  In  upholding  the  validity  of  the  regulation, 
the  court  stated: 

“The  legislature  was  not  dealing  with  traders  in 
commodities,  but  with  the  vital  interest  of  public 
health,  and  with  a  profession  treating  bodily  ills 
and  demanding  different  standards  of  conduct 
from  those  which  are  traditional  in  the  competi¬ 
tion  of  the  market  place.  The  community  is 
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concerned  with  the  maintenance  of  professional 
standards  which  will  insure  not  only  competency 
in  individual  practitioners,  but  protection  against 
those  who  would  prey  upon  a  public  peculiarly 
susceptible  to  imposition  through  alluring  prom¬ 
ises  of  physical  relief.  *** 

***  ^he  legislature  was  entitled  to  consider 
the  general  effects  of  the  practices  which  it 
described,  and  if  these  effects  were  injurious  in 
facilitating  unwarranted  and  misleading  claims,  to 
counteract  them  by  a  general  rule  even  though  in 
particular  instances  there  might  be  no  actual 
deception  or  misstatement.”  (294  U.S.  608, 
612-13,  79  L.  Ed.  1086,  1090,  55  S.  Ct.  570, 
572.) 

The  rationale  of  the  Semler  decision  was  adopted  by  this 
court  in  a  number  of  cases  upholding  the  right  of  the  State 
to  regulate  advertising  by  those  engaged  in  medical  and 
related  professions.  (E.g.,  Winberry  v.  Hallihan  (1935),  361 
Ill.  121;  People  v.  Dubin  (1937),  367  Ill.  229 \  Lasdon  v. 
Hallihan  (1941),  377  El.  187;  Klein  v.  Department  of 
Registration  and  Education  (1952),  412  El.  75;  People  ex 
rel.  Chicago  Dental  Society  v.  A. A. A.  Dental  Laboratories , 
Inc.  (1956),  8  111.  2d  330  \Cordak  v.  Reuben  H.  Donnelley 
Corp.  (1960),  20  Ill.  2d  153.)  In  Lasdon ,  it  was  observed: 
“In  the  exercise  of  police  power  the  practice  of  the 
professions  has  been  subjected  to  licensing  and  regulation 
for  the  reason  that  the  services  customarily  rendered  by 
those  engaged  in  such  professions  are  so  closely  related  to 
the  public  health,  welfare  and  general  good  of  the  people, 
that  regulation  is  deemed  necessary  to  protect  such 
interests.  It  has  been  held  a  proper  exercise  of  police 
power  to  legislate  and  protect  the  professions  performing 
such  services  against  commercialization  and  exploitation.” 
(377  111.  187,  193.)  In  upholding  the  statute  which 
prohibited  advertising  by  those  engaged  in  the  business  of 
making  dental  plates,  we  further  stated  in  that  case:  “It  is 
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well  known  that  masses  of  the  public  do  not  comprehend 
or  understand  the  skill  that  is  necessary  to  the  making  of 
proper  dentures  and  the  proper  charges  to  be  made  for 
such  services.  Such  persons  are  often  attracted  by  the 
advertisements  of  the  quack  and  charletan  and  seek  his 
services.”  377  Ill.  187,  195. 

The  foregoing  cases  were  decided  primarily  on  due 
process  grounds  and  were  not  concerned  with  first 
amendment  questions.  (But  see  Cordak  v.  Reuben  H. 
Donnelley  Corp.  (1960),  20  Ill.  2d  153,  157.)  This 
undoubtedly  resulted  from  the  fact  that  at  the  time  those 
cases  were  decided  the  advertising  of  products  and  services 
was  considered  “purely  commercial”  speech  which  the 
United  States  Supreme  Court  had  held  was  not  entitled  to 
first  amendment  protection.  ( Valentine  v.  Chrestensen 
(1942),  316  U.S.  52,  54,  86  L.  Ed.  1262,  1265,  62  S.  Ct. 
920,  921.)  The  viability  of  the  “commercial  speech” 
exception  to  first  amendment  protection  as  enunciated  in 
Valentine  was  seriously  questioned  by  the  court  in 
Pittsburgh  Press  Co.  v.  Pittsburgh  Commission  on  Human 
Relations  (1973),  413  U.S.  376,  37  L.  Ed.  2d  669,  93  S. 
Ct.  2553,  and  was  subsequently  terminated  in  Bigelow  v. 
Virginia  (1975),  421  U.S.  809,  44  L.  Ed.  2d  600,  95  S.  Ct. 
2222,  Virginia  State  Board  of  Pharmacy  v.  Virginia 
Citizens  Consumer  Council,  Inc.  (1976),  425  U.S.  748,  48 
L.  Ed.  2d  346,  96  S.  Ct.  1817,  and  Bates  v.  State  Bar 
(1977),  433  U.S.  350,  53  L.  Ed.  2d  810,  97  S.  Ct. 
2691.  The  latter  two  decisions,  while  not  precisely  on 
point,  are  highly  significant  in  any  consideration  of  the 
first  amendment  questions  here. 

In  Virginia  Citizens,  the  court  struck  down  a  Virginia 
statute  which  labelled  it  unprofessional  conduct  for  a 
pharmacist  to  advertise  prices  of  prescription  drugs.  No 
specific  advertisement  was  at  issue  in  the  case,  but  the 
court  hypothesized  one  reading  as  follows:  “I  will  sell  you 
the  X  prescription  at  the  Y  price.”  (425  U.S.  748,  762,  48 
L.  Ed.  2d  346,  358,  96  S.  Ct.  1817,  1825.)  The  court  first 
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unequivocally  held  that  such  pure  commercial  speech  does 
have  some  first  amendment  protections.  The  court  also 
noted  that  the  adverse  effect  of  the  suppression  of 
prescription  drug  price  information  was  greatest  upon  the 
poor,  the  sick,  and  the  aged,  who  must  spend  a  dispropor¬ 
tionate  amount  of  their  income  on  prescription  drugs. 
“When  drug  prices  vary  as  strikingly  as  they  do,  informa¬ 
tion  as  to  who  is  charging  what  becomes  more  than  a 
convenience.  It  could  mean  the  alleviation  of  physical  pain 
or  the  enjoyment  of  basic  necessities.”  (425  U.S.  748, 
763-64,  48  L.  Ed.  2d  346,  360,  96  S.  Ct.  1817,  1826-27.) 
The  court  was  of  the  opinion  that  information  as  to  who  is 
producing  and  selling  what  product,  for  what  reason,  and 
at  what  price  plays  an  important  role  in  the  preservation  of 
a  predominantly  free-enterprise  economy  in  which  the 
allocation  of  resources  is  in  large  measure  made  through 
numerous  private  economic  decisions.  “It  is  a  matter  of 
public  interest  that  those  decisions,  in  the  aggregate,  be 
intelligent  and  well  informed.  To  this  end,  the  free  flow  of 
commercial  information  is  indispensable.”  (425  U.S.  748, 
765,  48  L.  Ed.  2d  346,  360,  96  S.  Ct.  1817,  1827.)  The 
court  found  the  various  justifications  offered  for  the 
restrictions  unconvincing,  largely  because  high  professional 
standards  were  already  guaranteed  to  a  substantial  extent 
by  the  strict  regulation  to  which  pharmacists  were  subject 
in  Virginia.  The  court  further  stated  that  “the  State’s 
protectiveness  of  its  citizens  rests  in  large  measure  on  the 
advantages  of  their  being  kept  in  ignorance.  The  adver¬ 
tising  ban  does  not  directly  affect  professional  standards 
one  way  or  the  other.  It  affects  them  only  through  the 
reactions  it  is  assumed  people  will  have  to  the  free  flow  of 
drug  price  information.”  (425  U.S.  748,  769,  48  L.  Ed.  2d 
346,  362-63,  96  S.  Ct.  1817,  1829.)  The  court  also 
suggested  the  following  alternative  to  what  it  considered 
the  “highly  paternalistic  approach”  of  the  State:  “That 
alternative  is  to  assume  that  this  information  is  not  in  itself 
harmful,  that  people  will  perceive  their  own  best  interests 
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if  only  they  are  well  enough  informed,  and  that  the  best 
means  to  that  end  is  to  open  the  channels  of  communica¬ 
tion  rather  than  to  close  them.”  (425  U.S.  748,  770,  48  L. 
Ed.  2d  346,  363,  96  S.  Ct.  1817,  1829.)  Virginia  Citizens 
clearly  does  not,  however,  mean  that  a  State  can  never 
regulate  commercial  speech.  The  court  said:  “Some  forms 
of  commercial  speech  regulation  are  surely  permissible.  We 
mention  a  few  [time,  place,  and  manner  restrictions;  false, 
deceptive,  or  misleading  speech;  and  speech  which  pro¬ 
poses  an  illegal  transaction]  only  to  make  clear  that  they 
are  not  before  us  and  therefore  are  not  foreclosed  by  this 
case.”  425  U.S.  748,  770,  48  L.  Ed.  2d  346,  363,  96  S.  Ct. 
1817,  1830. 

Virginia  Citizens  also  left  open  the  question  whether 
advertisement  of  professional  services  was  entitled  to  first 
amendment  protection  similar  to  that  given  to  advertise¬ 
ment  of  retail  prices  of  prepackaged  prescription  drugs. 
Bates  v.  State  Bar  (1977),  433  U.S.  350,  53  L.  Ed.  2d 
810,  97  S.  Ct.  2691,  has  quite  recently  answered  this 
question  affirmatively  with  respect  to  the  advertisement  of 
routine  professional  (legal)  services.  There,  the  court 
struck  down  a  disciplinary  rule  of  the  Arizona  Supreme 
Court  prohibiting  a  lawyer  from  advertising.  Two  Arizona 
lawyers  operating  a  legal  clinic  had  advertised:  “Do  you 
need  a  lawyer?  Legal  services  at  very  reasonable  fees,”  and 
had  specified  fees  for  several  routine  uncontested  matters. 

In  defining  the  issue  before  it,  the  court  pointed  out 
that  no  questions  were  raised  relative  to  advertising  the 
quality  of  legal  services,  nor  was  it  concerned  with 
problems  associated  with  in-person  solicitation  of  clients. 
Instead,  the  narrow  question  was  whether  lawyers  could 
constitutionally  advertise  the  prices  at  which  certain 
“routine”  services  would  be  performed.  Various  arguments 
were  proffered  by  the  State  bar  in  support  of  the 
restriction  on  price  advertising,  including  an  alleged 
adverse  effect  on  professionalism,  and  contentions  that 
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professional  advertising  by  lawyers  inevitably  would  be 
misleading,  that  advertising  would  have  an  adverse  effect 
on  the  administration  of  justice  as  well  as  on  the  quality  of 
services  provided  by  the  legal  profession,  and  that  a 
wholesale  restriction  on  advertising  by  lawyers  is  justified 
by  the  enforcement  problems  which  would  result  if  any 
other  course  was  taken.  While  these  arguments  were  not 
considered  sufficient  to  justify  a  ban  upon  all  advertising, 
the  court  apparently  considered  them  sufficient  to  warrant 
the  narrow  restriction  or  regulation  of  advertising  which 
the  opinion  indicated  would  be  permissible.  The  court 
stated:  “The  disciplinary  rule  at  issue  likely  has  served  to 
burden  access  to  legal  services,  particularly  for  the  not- 
quite-poor  and  the  unknowledgable.  A  rule  allowing 
restrained  advertising  would  be  in  accord  with  the  bar’s 
obligation  to  ‘facilitate  the  process  of  intelligent 
selection  of  lawyers,  and  to  assist  in  making  legal 
services  fully  available.’  ABA  Code  of  Professional 
Responsibility  EC  2-1  (1976).”  (433  U.S.  350,  377, 
53  L.  Ed.  2d  810,  831,  97  S.  Ct.  2691,  2705.)  The 
court  concluded  that  the  publication  in  a  newspaper  of  a 
truthful  advertisement  concerning  the  availability  and 
prices  of  routine  legal  services  was  entitled  to  first 
amendment  protection  and  that  application  of  the  discipli¬ 
nary  rule  was  violative  of  the  first  amendment.  As  it  did  in 
the  Virginia  Citizens  case,  however,  the  court  emphasized 
that  its  holding  did  not  mean  that  advertising  by  attorneys 
could  not  be  regulated  in  any  manner.  The  court  again 
specifically  stated  that  advertising  which  is  false,  deceptive 
or  misleading  is  subject  to  restraint  and  pointed  out  that 
“the  leeway  for  untruthful  or  misleading  expression  that 
has  been  allowed  in  other  contexts  has  little  force  in  the 
commercial  arena.”  (433  U.S.  350,  383,  53  L.  Ed.  2d 
810,  835,  97  S.  Ct.  2691,  2709.)  The  court  also  re¬ 
iterated  the  view  expressed  earlier  in  the  Virginia  Citizens 
case  that  the  State  may  impose  reasonable  restrictions  on 
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the  time,  place  and  manner  of  advertising  and  could 
suppress  advertising  concerning  illegal  transactions. 

It  is  entirely  clear  that  the  advertisements  before  us 
violate  section  16(13).  However,  under  the  authority  of 
Virginia  Citizens  and  Bates ,  we  must  conclude  that  the 
restrictions  therein  are  overly  broad  and  may  operate  in 
some  cases  to  suppress  commercial  speech  in  violation  of 
the  first  amendment.  We  commend  to  the  General  Assem¬ 
bly  the  reconsideration  of  these  restrictions  in  the  light  of 
current  constitutional  interpretations. 

Ordinarily  a  litigant  is  permitted  to  bring  first  amend¬ 
ment  overbreadth  attacks  against  a  statute  without  demon¬ 
strating  that  his  particular  conduct  is  protected.  ( Gooding 
v. .  Wilson  (1972),  405  U.S.  518,  521-22,  31  L.  Ed.  2d  408, 
413-14,  92  S.  Ct.  1103,  1105-06.)  The  rationale  is  to  fully 
protect  permissible  speech  which  might  otherwise  be 
inhibited  by  an  overbroad  statute.  But  the  Supreme  Court 
in  Bates  ruled  that  this  rationale  is  inapplicable  to 
commercial  speech  such  as  in  this  case.  “[I]t  seems 
unlikely  that  such  speech  is  particularly  susceptible  to 
being  crushed  by  overbroad  regulation.  ***  Since  over¬ 
breadth  has  been  described  by  this  Court  as  ‘strong 
medicine,’  which  ‘has  been  employed  .  .  .  sparingly  and 
only  as  a  last  resort,’  Broadrick  v.  Oklahoma ,  413  U.S., 
at  613,  we  decline  to  apply  it  to  professional  advertising,  a 
context  where  it  is  not  necessary  to  further  its  intended 
objective.”  433  U.S.  350,  381,  53  L.  Ed.  2d  810, 
834,  97  S.  Ct.  2691,  2707-08.  Accordingly,  we  must 
specifically  examine  plaintiff’s  advertisements  to  deter¬ 
mine  whether  they  are  entitled  to  first  amendment 
protection  under  the  criteria  set  forth  in  Virginia  Citizens 
and  Bates. 

There  can  be  no  question  about  the  fact  that 
advertising  by  those  engaged  in  the  profession  of  treating 
bodily  ills  involves  different  considerations  and  risks  than 
are  involved  in  advertising  by  others.  The  availability  of 
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proper  medical  attention  at  the  right  time  and  from  the 
right  source  obviously  is  of  critical  importance  to  every 
person.  The  natural  and  compelling  urge  to  maintain  good 
health  and  to  find  a  cure  for  disease  renders  people 
particularly  susceptible  to  advertising  which  suggests  a 
means  to  accomplish  these  objectives.  The  potential  to 
mislead  is  great,  and  it  is  apparent  that  the  State  has  a  very 
real  and  compelling  interest  in  restricting  the  advertising  of 
health-care  services  to  those  which  are  truthful,  informa¬ 
tive  and  helpful  to  the  potential  consumer  in  making  an 
intelligent  decision. 

It  is  evident  that  Dr.  Talsky ’s  advertisements  are 
significantly  different  from  those  in  the  Virginia  Citizens 
and  Bates  cases,  which  were  described  by  the  Supreme 
Court  as  “restrained  professional  advertising.”  (See  433 
U.S.  350,  372,  53  L.  Ed.  2d  810,  828,  97  S.  Ct. 

2691,  2703.)  We  note  in  particular  the  portion  of  the 
newspaper  ad  (appendix  1)  entitled  “Do  You  Feel  Like 
This  Fellow  Looks?”  which  asks  the  questions  “Wouldn’t 
you  like  to  feel  better?  Think  about  this  ...  If  you  feel  as 
bad  as  you  do  now,  how  will  you  feel  in  10,  20,  30  years 
from  now?  Can  you  afford  to  continue  patching  up 
symptoms  when  health  is  within  reach  through  chiroprac¬ 
tic.  IT’S  NOT  TRUE  TO  SAY  ...  ‘We  are  doing 
everything  possible’  UNLESS  CHIROPRACTIC  IS 
INCLUDED.”  “How  about  a  CHIROPRACTIC  spinal 
‘BACK’  TO  SCHOOL  CHECK-UP.”  The  posted  circulars 
and  cards  contained  a  before/after  type  set  of  pictures 
showing  one  healthy  and  one  apparently  sick,  starving 
child  and  stating  “SADNESS  to  SUNSHINE”  and  “SICK¬ 
NESS  to  HEALTH”;  the  business  cards  play  upon  the 
letters  TLC— “Talsky  Life  Center”  and  “Tender  Loving 
Care”— both  phrases  being  contained  in  little  hearts.  The 
advertisements  assure  the  reader  that  “health  is  in  reach 
through  chiropractic”  and  “elimination  of  the  NEED  for 
drugs  ***  is  not  a  far  fetched  idea,  but  an  accomplished 
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fact!!  The  answer  to  most  health  problems  is  found  in 
chiropractic— the  world’s  largest  and  finest  drugless  healing 
profession.  That’s  right:  drugless.  Chiropractic  eliminates 
the  need  for  drugs  which  treat  symptoms  by  eliminating 
the  true  cause  of  most  chronic  health  problems— 
displacement  of  spinal  vertebrae.”  The  advertisements 
offer  free  chicken  and  refreshments,  identify  with  a 
well-known  celebrity  (the  newspaper  advertisement  quotes 
Art  Linkletter  on  drug  abuse),  and  picture  a  man  on  his 
knees  praying  and  asking,  “Why  didn’t  someone  tell  me 
about  chiropractic  care  sooner”  while  relaying  the  mes¬ 
sage,  “Others  get  well,  so  can  you.” 

We  include  the  foregoing  lengthy  recitation  of  plain¬ 
tiff’s  advertisements  and  techniques  to  emphasize  the 
differences  between  this  case  and  the  Virginia  Citizens/ 
Bates  tandem.  Plaintiff  does  not  advertise  “X  product  or  X 
service  at  Y  price.”  Plaintiff’s  advertisements  do  not 
concern  a  uniform  product  or  a  routine  standardized 
service,  nor  do  they  convey  information  which  is  suscep¬ 
tible  of  precise  measurement  or  empirical  testing  in  order 
to  determine  whether  it  is  false,  deceptive  or  misleading. 

In  Bates ,  citing  Virginia  Citizens,  the  court  empha¬ 
sized  the  importance  of  not  restricting  the  dissemination 
of  information  which  assures  “informed  and  reliable 
decisionmaking”  by  the  public.  (433  U.S.  350,  364, 
53  L.  Ed.  2d  810,  823,  97  S.  Ct.  2691,  2699.)  The 
thinly  veiled,  alluring  promises  of  physical  relief  contained 
in  Dr.  Talsky ’s  advertisements  clearly  do  not  serve  that 
function.  Little,  if  any,  information  is  given  which  would 
be  helpful  to  intelligent  decision  making,  and  it  cannot,  in 
our  judgment,  fairly  be  said  that  prohibiting  advertising  of 
the  type  before  us  denies  useful  information  to  any 
segment  of  society  as  in  Virginia  Citizens  or  inhibits  access 
to  needed  professional  services  as  in  Bates.  This  case 
simply  does  not  involve  “restrained  professional  adver¬ 
tising.” 
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The  potential  for  abuse  in  advertising  by  professionals, 
especially  in  the  health-care  field  where  persons  are 
peculiarly  susceptible  to  alluring  promises  of  relief,  has 
long  been  recognized.  (See,  e.g.,  Semler  v.  Oregon  State 
Board  of  Dental  Examiners  (1935),  294  U.S.  608,  612,  79 
L.  Ed.  1086,  1090,  55  S.  Ct.  570,  572;  Klein  v. 
Department  of  Registration  &  Education  (1952),  412  Ill. 
75,  83;  Lasdon  v.  Hallihan  (1941),  377  Ill.  187,  195.)  The 
recent  Supreme  Court  decisions  do  not  require  that  our 
concern  for  such  problems  be  discarded.  On  the  contrary, 
Bates  recognized  the  need  for  close  regulation  and  tight 
restrictions  on  misleading  and  untruthful  professional 
advertising,  and  its  rationale  is  applicable  here:  “Thus,  the 
leeway  for  untruthful  or  misleading  expression  that  has 
been  allowed  in  other  contexts  has  little  force  in  the 
commercial  arena.  [Citations.]  In  fact,  because  the  public 
lacks  sophistication  concerning  legal  services,  misstate¬ 
ments  that  might  be  overlooked  or  deemed  unimportant  in 
other  advertising  may  be  found  quite  inappropriate  in  legal 
advertising.  For  example,  advertising  claims  as  to  the 
quality  of  services— a  matter  we  do  not  address  today— are 
not  susceptible  to  measurement  or  verification;  accord¬ 
ingly,  such  claims  may  be  so  likely  to  be  misleading  as  to 
warrant  restriction.  Similar  objections  might  justify 
restraints  on  in-person  solicitation.  We  do  not  foreclose  the 
possibility  that  some  limited  supplementation,  by  way  of 
warning  or  disclaimer  or  the  like,  might  be  required  of 
even  an  advertisement  of  the  kind  ruled  upon  today  so  as 
to  assure  that  the  consumer  is  not  misled.”  (Footnote 
omitted.)  433  U.S.  350,  383-84,  53  L.  Ed.  2d  810, 

835-36,  97  S.  Ct.  2691,  2709. 

We  emphasize  that  this  opinion  should  not  be  con¬ 
strued  as  indicating  our  blanket  approval  of  the  statutory 
restrictions  as  applied  to  “restrained  professional  adver¬ 
tising”  by  those  professionals  subject  to  the  Medical 
Practice  Act. 
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Since,  in  our  view,  plaintiff’s  advertisements  were 
uninformative  and  misleading,  they  were  not  entitled  to 
first  amendment  protection  within  the  purview  of  the 
Virginia  Citizens  and  Bates  decisions.  We  believe  it  is 
further  evident  that  the  attachment  of  even  protected 
advertising  material  to  traffic-light  posts,  traffic-control 
boxes  and  United  States  mailboxes  would  constitute  an 
improper  time,  place  and  manner  for  the  advertising  of 
professional  services  under  those  cases.  We  therefore 
conclude  that  the  trial  court  erred  in  holding  section 
16(13)  of  the  Medical  Practice  Act  unconstitutional  and 
violative  of  plaintiff’s  first  amendment  right  of  freedom  of 
speech  with  regard  to  the  advertising  here  in  question. 

Plaintiff  also  argues  that  the  statute  must  be  held 
invalid  since  the  terms  “advertising”  and  “solicitation”  are 
unconstitutionally  vague  and  because  review  of  the  Depart¬ 
ment’s  decision  under  the  Administrative  Review  Act  does 
not  provide  a  sufficiently  prompt  resolution  of  the  matter. 
We  find  no  merit  to  these  contentions.  Likewise,  we  do 
not  agree  with  plaintiff’s  argument  that  he  has  been  denied 
equal  protection  of  the  law  by  a  statute  which  singles  out 
medical  practitioners  for  restrictions  on  advertising.  The 
justification  and  necessity  for  regulation  of  those  engaged 
in  professions  which  are  closely  related  to  public  health, 
welfare  and  the  general  good  of  the  public  are  too  well 
established  to  require  discussion.  E.g.,  United  States  v. 
Oregon  State  Medical  Society  (1952),  343  U.S.  326,  96  L. 
Ed.  978,  72  S.  Ct.  690;  Semler  v.  Oregon  State  Board  of 
Dental  Examiners  (1935),  294  U.S.  608,  79  L.  Ed.  1086, 
55  S.  Ct.  570 \Lasdon  v.  Hallihan  (1941),  377  El.  187. 

The  judgment  of  the  circuit  court  of  Cook  County  is 
reversed,  and  the  order  of  the  Department  of  Registration 
and  Education  suspending  plaintiff’s  license  for  90  days  is 
affirmed. 


Judgment  reversed;  order  affirmed. 
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Marking  2  Years  At  Our  Location  In  Cicero 

ANNOUNCING 

CHIROPRACTIC 
OPEN  HOUSE 


DR.  RICHARD  TALSKY 
CHIROPRACTOR 


OR 


5830  W.  Cermik  Rd..  Cicero.  ILLINOIS  60650 
Telephone  (312)  656-0090 

So  we  moy  know  how  much  Chicken  to  order 
please  call  and  tpll  us  how  many  will  be 
in  your  group. 


EVERYTHING  YOU  EVER  WANTED  TO  KNOW  ABOUT  CHIROPRACTIC 
BUT  DIDN'T  KNOW  WHO  TO  ASK 

HAVE  WE  BECOME  A  DRUG-SATED  SOCIETY? 

DRUGS  COST  OVER  $6,000,000,000  ADS  AGGRAVATE  THE  PROBLEM 


Our  society  has  become  drug-sated 
Never  before  have  so  many  people 
taken  so  many  different  pills  and 
potions  for  so  many  different  reasons: 
pills  for  sleeping  and  pills  for  staying 
awake;  pills  to  excite  you  and  pills  to 
calm  you  down;  pills  to  lose  weight  and 
others  to  gain  weight;  pills  for  every¬ 
thing  from  birth  to  death. 

One  of  the  best-known  crusaders 
against  our  modern  drug  craze  is  Art 
Linkletter,  whose  daughter  was  killed 
by  an  overdose  of  drugs  On  a  national 
TV  program  Art  Linkletter  said,  “This 
was  a  natural  course  for  my  daughter 
and  many  other  young  people  who 
sought  a  thrill  from  the  use  of  drugs  be¬ 
cause  our  entire  society  has  become 
drug-orientated  “Drug  abuse  cannot 
be  connected  with  narcotics  users 
only,”  according  to  Art  Linkletter, 
"The  alarming  rise  in  the  abuse  of 
stimulant,  depressant  and  hallucin¬ 
ogenic  drugs  cuts  across  all  strata  6f 
society.” 


OUR  CULTURE  IS  DRUG- 
DEPENDENT 

Our  entire  culture  is  truly  becoming 
drug-dependent  Over  100,000,000 
Americans— more  than  half  the 
population  use  drugs  ranging  from 
tranquilizers  to  barbiturates  and 
amphetamines,  not  counting 
marijuana  or  LSD  This  grave  national 
problem  is  far  broader  and  deeper  than 
merely  “alarming  fads  among  the 
youth  ” 

Millions  of  ordinary,  middle-aged, 
middle-income  Americans  gulp  billions 
of  tranquilizers— in  fact,  last  year 
5,000  000,000  tranquilizers  were 
downed  by  over  60  million  people,  but 
as  a  whole  they  are  not  more  tranquil 

DRUGS  COST  OVER  $6,000,000,000 

Our)  national  drug  bill  is  now  over  six 
billion  dollars— more  than  $30  for  each 
man,  woman  and  child  in  the  country! 
As  a  nation  we  are  becoming 
dependent  upon  “innocent-sounding” 
pills.  Countless  millions  have  created  a 
"drug-curtain”  between  themselves 
and  reality,  little  realizing  that  they 
are  in  fact  becoming  HOOKED  on 
drugs! 

'  Relief  is  just  an  instant  away,”  is 
the  message  Madison  Avenue  bom¬ 
bards  us  with  night  and  day  Adverti¬ 
sing  strategy  is  as  varied  as  the  pills  of 
every  size,  color,  coating  and  speed  of 
action 

The  "youth  problem"  is  only  a  small 
part  of  the  national  problem  Over¬ 
weight  housewives  have  become 


addicted  to  amphetamic  “reducing 
pills  Some  businessmen,  who  have 
tried  pills  to  cure  their  hangovers, 
have  become  "hooked  "  Some  "senior 


De  You  Fool  Like 
his  Follow  Looks7 


post 

tka 


‘ow  ean’f  chongt 
land  you  don't  I 
fufuro.  you  anly  hava  tha 
pr#»ant  Wouldn't  you  'Ik# 
to  fool  boMor?  Think  About 
this  ...  If  you  f##l  os  bod 
os  you  do  now,  how  will  you 
fo#l  in  10.  20,  30  ycors  from 
now? 

Con  you  afford  to  eontinu# 
patching  up  Symptoms  whon 
health  is  within  r#och  through 
chiropractic. 


ITS  NOT  THU! 

TO  SAY  •  •  • 

"W#  «r«  doing 
everything  possible" 
UNLESS  CHIROPRACTIC 
IS  INCLUDED 


citizens”  take  pills  because  of  their 
fear  of  old-age  Many  become 
"hooked"  and  don’t  even  realize  it! 


ADS  AGGRAVATE  THE  PROBLEM 

What  is  the  cause  of  our  national 
drug  problem7  Certainly  psycholo¬ 
gically  planned  advertising,  taking  ad¬ 
vantage  of  television  and  other  mass 
media  of  modern  mass  media  of  com¬ 
munication;  contributes  greatly  to  the 
problem  as  it  plays  on  the  pressures 
and  problems  of  modern  life  In  Martin 
Gross'  powerful,  documented  book  The 
Doctors  he  explains,  “America  is  cur¬ 
rently  involved  in  a  massive,  promis¬ 
cuous  addiction  to  the  coi.ccpi  of 
mediation.  Having  oversold  itself  on 
the  miracles  of  pharmacology,  it  is 
hypnotically  ingesting  as  much 
chemical  as  ‘Gracious’  physicians  will 
prescribe  ” 

The  abuse  of  drugs  by  youth  today  is, 
frankly  stated,  the  example  set  by 
parents!  The  first  drugs  most  young 
people  get  are  from  the  family 
medicine  cabinet  “For  kicks”  they 
take  their  parents  tranquilizers,  diet  or 
weight  pills  or  drink  cough  syrup  for 
the  codine.  Thus,  the  sins  of  the 
parents  will  recap  a  bitter  harvest  in 
the  future. 

WHAT  IS  THE  SOLUTION? 

What  is  the  solution  to  this  terrible 
problem?  First,  the  nation  must  be 
aroused  and  fully  awakened  to  the 
magnitude  and  scope  of  this  problem 
and  realize  that  it  goes  into  every 
medicine  cabinet  in  America  No 


WE  LOVE  CHIROPRACTIC 

FACIAL  NEURALGIA  BLADDER  INFECTION 


I  visited  doctor  after  doctor  trying 
to  get  relief  for  a  severe  pain  in  the  left 
side  of  my  face  called  tri  geminal 
neuralgia  f  was  given  injections  of 
drugs  including  pain-killers  and  told  if 
it  didn’t  help  I  would  have  to  submit  to 
surgery  to  have  the  nerve  severed 
This  would  leave  me  without  any 
feeling  in  one  half  of  my  face;  I  would 

also  drool  and 
would  have  to  be 
very  careful  not  to 
bite  into  my  tongue 
while  eating 
I  was  referred  to 
Dr  Talskv  by  a 
friend  who  was 
helped  for  a  serious  A 

condition  After  TaI 

my  second  adjustment  I  was  able  to 
bite  into  an  apple  The  pain  has 
disappeared  with  all  my  frustration 
and  depression  I  have  nothing  but 
praise  for  this  profession  after  living 
the  life  of  a  Guinea  pig  ”  and  intend  to 
continue  with  my  adjustments 

Mr*.  Ann*  Donaf  (Sun*hin«) 
7117  W  P*r*hing  Rd 
Barwyn  Illinois 

▼  88-9121 


LISA 

Mr*  Sue  Elliot 
&  Lisa 

1436  S  50»h  C* 


to  WAITS 

iOWd  ’UUCP 


problem  can  be  solved  until  everyone 
involved  realizes  the  problem' 

The  ideal  solution— simple  to  state 
but  nearly  impossible  to  imple¬ 
ment— would  be  to  abolish  the  use  of 
all  drugs  except  under  very  tightly-re¬ 
gulated  conditions'  A  step  in  this  direc¬ 
tion  would  be  the  banning  of  adverti¬ 
sing-first  on  television  and  then  in 
other  media— of  all  drug  advertising 

To  implement  even  this  first  step 
requires  an  informed  and  aroused 
citizenry  We  re  helping  to  alert  the 
public  through  articles  such  as  this 
one.  and  you  can  help  us  by  showing 
this  to  your  friends  and  relatives. 

ELIMINATE  NEED  FOR  DRUGS 

Even  more  important  than 
elimination  drug  advertising  is  the 
elimination  of  the  NEED  for  drugs! 
This  is  not  a  far  fetched  idea,  but  an 
accomplished  fact!!  The  answer  to 
most  health  problems  is  found  in  chiro¬ 
practic— the  world’s  largest  and  finest 
drugless  healing  profession  That’s 
right:  drugless  Chiropractic 

eliminates  the  need  for  drugs  which 
treat  symptoms  by  eliminating  the 
true  cause  of  most  chronic  health  pro¬ 
blems— displacement  of  spinal 
vertebrae 

The  nerve  energy  which  powers 
every  organ  of  the  body  and  is 
necessary  for  cell  life  flows  through 
the  spinal  cord  and  the  nerves  When  a 
vertebrae  moves  out  of  its  normal 
range  of  motion  and  becomes  fixed  by 
changes  in  the  ligaments  and  muscles, 
the  nerve  power  for  various  organs  is 
cut  off  and  sickness  results  If  you  are 
not  pttsoaally  acquainted  with  chiro¬ 
practic,  read  carefully  all  the  true 
testimonials  and  COME  TO  OUR 
OPEN  HOUSE  AND  FIND  OUT 
WHAT  CHIROPRACTIC  HAS  TO 
OFFER  FOR  YOU  AND  YOUR 
ENTIRE  FAMILY 


How  about  a  CHIROPRACTIC 
iptnal  "BACK" 

TO  SCHOOL  CHECK-UP 


HIAITH 

WITHIN 

YOU* 


PR  EVENTICARE 


FAMILY  M 
CHIROPRACTIC 


MAINTENANCE 
CARE 


I  bring  my  9  year  old  daughter,  Lisa, 
who  had  bladder  infections  quite  often 
and  her  tonsils  were  very  bad  The 
m  d  was  giving  her  two  bottles  of 
penicillin  to  stop 
the  infection  Since 
chiropractic  care 
she’s  had  only  one 
short  bladder  infec¬ 
tion  (clearing  in  a 
fraction  of  the 
time)  and  no  more 
problem  with  ton¬ 
sils  She  enjoys  her 
regular  visits 


ADJUSTING  ROOM  talTH  PATIENT  HAVING  spine 
CHECKED-  (A  TEAR  OLD  TRACT) 


examination  room  with  patient  getting 
SPINAL  I-RAT  EXAM 


OUR  MOTTO: 

Better  Health  at  Lower  Costs 


FREE  CHICKEN 
FREE  REFRESHMENTS 
FREE  SPINAL  X-RAY 

IN  COOPERATION  WITH  THE 
UFE  FOUNDATION  OF  ATLANTA,  GA. 


MEMBER 


ENTIRE  FAMILIES  .AITING  TO  HAVE 
THEIR  SPINES  CHECKED, 

SUNDAY 
SEPT.  3RD 

3  P.M. 
EVERYONE 
WELCOME 
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FAMILY 
CHIROPRACTIC 
LIFE  CENTER 


CHIROPRACTIC 

TLC 

OFFICES  OF 
GREATER  CHICAGO 

Talsky  \  Tender  . 

,  Lite  I  Loving  I 

Centers  Care 


Home  Office  832-9300 
ELMHURST  627  N  York  RrJ 

Karen  Talsky  C  A 

656-0090 

CICERO  2206  S  57th  Ave 
Helen  Beyer  C  A 

871-1700 

CHICAGO  2034  N  Clark  St 
Gloria  Talsky  C  A 


DR  R  TALSKY,  CHIROPRACTOR 
health  maintenance  for  the  entire  family 


ATTENTION  NEIGHBORS 


The  TALSKY  CHIROPRACTIC  LIFE  CENTER  on  Clark  St.,  is  seeking  an 
active  individual  who  would  like  to  work,  A*art  rime.  An  ideal 
situation  for  an  individual  who  is  available  Monday  through  Sat., 
during  the  day.  Attractive  and  interesting  working  conditions. 

If  interested  please  afiply  or  call  871-1700 
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MR.  JUSTICE  CLARK,  dissenting: 

I  would  uphold  the  judgment  of  the  circuit  court. 

To  determine  the  constitutionality  of  a  given  restric¬ 
tion  of  first  amendment  rights,  the  court  must  weigh  the 
State’s  interest  in  the  restriction  against  the  policies 
underlying  the  first  amendment  generally,  and  against  the 
rights  of  the  speaker  and  his  audience  particularly.  (See, 
e.g.y  Virginia  State  Board  of  Pharmacy  v.  Virginia  Citizens 
Control  Council  (1976),  425  U.S.  748,  756-70,  48  L.  Ed. 
2d  346,  355-63,  96  S.  Ct.  1817,  1822-30.)  Here  the  State’s 
purported  interest  is  in  protecting  its  citizens  from  being 
misled  by  advertisements  falsely  claiming  exorbitant  bene¬ 
fits  from  chiropractic  services.  I  believe  the  majority 
seriously  underestimates  the  intelligence,  common  sense, 
and  good  judgment  of  the  people  of  this  State.  Conse¬ 
quently,  the  majority  has  vastly  overestimated  the  State’s 
interest  in  restricting  the  plaintiff’s  right  to  speak  and  the 
people’s  right  to  hear  him. 

The  majority  concedes  that  the  statute  is  grossly 
overbroad,  yet  it  still  finds  plaintiff’s  conduct  punishable. 
(See  68  Ill.  2d  at  590-92.)  The  majority  does  not,  however, 
adequately  delineate  what  it  finds  objectionable  in  the 
plaintiff’s  advertisements.  Is  it  the  free  chicken?  The 
suggestion  that  drugs  are  not  the  answer  to  all  problems? 
The  statements  of  satisfied  former  patients? 

The  Department  does  not  contend  that  plaintiff 
promised  anything  that  he  could  not  deliver,  nor  does  it 
contend  that  plaintiff  was  proposing  to  do  anything 
unlawful  or  otherwise  harmful.  In  the  absence  of  such  a 
showing,  I  would  let  the  people  of  this  State  make  up  their 
own  minds  about  the  value  of  chiropractic  services,  rather 
than  have  the  Department  do  it  for  them.  I  therefore 
respectfully  dissent.  , 

MR.  JUSTICE  DOOLEY,  also  dissenting: 

The  majority  commingles  and  confuses  section  16(4) 
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of  the  Medical  Practice  Act  relating  to  ethical  conduct  and 
section  16(13)  prohibiting  advertising  by  all  licensees  (Ill. 
Rev.  Stat.  1971,  ch.  91,  pars.  16a(4),  16a(13)). 

Section  16(13)  prohibits,  “[ejxcept  as  otherwise 
provided  in  Section  16.01,  advertising  or  soliciting,  by 
himself  or  through  another,  by  means  of  handbills,  posters, 
circulars,  stereopticon  slides,  motion  pictures,  radio,  news¬ 
papers  or  in  any  other  manner  for  professional  business.” 
Ill.  Rev.  Stat.  1971,  ch.  91,  par.  16a(13). 

The  statute  exempts  from  the  ban,  by  reference  to 
another  section  of  the  Act,  listing  in  telephone  or 
professional  directories  and  the  issuance  of  professional 
cards  of  prescribed  dimensions  with  contents  limited  to 
name,  title,  address,  phone,  degrees  and  specialty.  Ill.  Rev. 
Stat.  1971,  ch.  91,  par.  16a— 1. 

The  root  cause  of  this  controversy  is  the  constitu¬ 
tionality  of  the  prohibition  against  all  advertising.  In 
holding  this  statute  constitutional  the  majority  opinion 
goes  directly  counter  to  the  recent  decisions  of  the  United 
States  Supreme  Court  defining  first  amendment  rights.  In 
so  doing,  it  is  out  of  touch  with  today’s  trend  of  the  law. 

I  take  no  issue  with  the  majority  review  of  early  cases 
determining  that  the  due  process  clause  was  not  infringed 
by  imposing  regulations  on  those  engaged  in  the  medical 
profession.  ( Semler  v.  Oregon  State  Board  of  Dental 
Examiners  (1935),  294  U.S.  608,  79  L.  Ed.  1086,  55  S.  Ct. 
570.)  My  concern— and  it  is  a  grave  one— is  with  our  duty 
under  the  fourteenth  amendment  to  protect  first  amend¬ 
ment  rights  as  interpreted  by  the  United  States  Supreme 
Court  (Bigelow  v.  Virginia  (1975),  421  U.S.  809,  811,  44 
L.  Ed.  2d  600,  606,  95  S.  Ct.  2222,  2227),  and  to 
determine  whether  section  16(13)  of  the  Medical  Practice 
Act  infringed  such  rights. 

Some  25  years  ago  the  United  States  Supreme  Court 
in  Valentine  v.  Chrestensen  (1942),  316  U.S.  52,  54,  86  L. 
Ed.  1262,  1265,  62  S.  Ct.  920,  921,  in  considering  a 
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municipal  sanitary  ordinance  prohibiting  the  distribution 
of  advertising  handbills  on  streets,  limited  first  amendment 
protection  of  “commercial  speech.”  But  what  constituted 
“commercial  speech”  was  not  defined.  In  the  quarter 
century  since  Chrestensen  the  United  States  Supreme 
Court  has  retreated  from  that  position  and  finally  rejected 
any  such  all-pervasive  lack  of  protection.  Bigelow  v. 
Virginia  (1975),  421  U.S.  809,  818,  44  L.  Ed.  2d  600, 
609,  95  S.  Ct.  2222,  2230-31. 

Although  courts  have  consistently  held  that  a  prohi¬ 
bition  of  deceptive  advertising  does  not  offend  the  first 
amendment  ( Donaldson  v.  Read  Magazine ,  Inc.  (1948), 
333  U.S.  178,  189,  92  L.  Ed.  628,  640,  68  S.  Ct.  591, 
597),  it  is  well  established  that  advertising  is  a  medium  of 
information  and  persuasion  providing  much  of  the  day-to- 
day  education  of  the  American  public  and  facilitating 
allocation  of  resources  necessary  to  a  free-enterprise 
economy.  [Bates  v.  State  Bar  (1977),  433  U.S.  350, 
364,  53  L.  Ed.  2d  810,  823,  97  S.  Ct.  2691,  2699; 
Virginia  State  Board  of  Pharmacy  v.  Virginia  Citizens 
Consumer  Council ,  Inc.  (1976),  425  U.S.  748,  765,  48  L. 
Ed.  2d  346,  360,  96  S.  Ct.  1817,  1827  \  Bigelow  v.  Virginia 
(1975),  421  U.S.  809,  821,  44  L.  Ed.  2d  600,  612,  95  S. 
Ct.  2222,  2232;  Developments  in  the  Law— Deceptive 
Advertising ,  80  Harv.  L.  Rev.  1005,  1027  (1967).)  It  is, 
therefore,  entitled  to  first  amendment  protection.  See  also 
Pittsburgh  Press  Co.  v.  Pittsburgh  Com.  on  Human 
Relations  (1973),  413  U.S.  376,  37  L.  Ed.  2d  669,  93  S. 
Ct.  2553;  New  York  Times  Co.  v.  Sullivan  (1964),  376 
U.S.  254,  270,  11  L.  Ed.  2d  686,  701,  84  S.  Ct.  710,  721; 
NAACP  v.  Button  (1963),  371  U.S.  415,  9  L.  Ed.  2d  405, 
83  S.  Ct.  328;  Note,  Commercial  Speech— An  End  in  Sight 
to  Chrestensen ?,  23  DePaul  L.  Rev.  1258,  1269  (1974); 
Note,  Advertising ,  Solicitation  and  the  Professions ’s  Duty 
to  Make  Legal  Counsel  Available ,  81  Yale  L.J.  1181,  1186 
(1972). 
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In  Pittsburgh  Press  Co.  v.  Pittsburgh  Com.  on  Human 
Relations  (1973),  413  U.S.  376,  37  L.  Ed.  2d  669,  93  S. 
Ct.  2553,  in  which  discriminatory  advertisement  was  not 
entitled  to  first  amendment  protection,  the  court  indicated 
that  in  some  situations  commercial  advertising  may  serve 
first  amendment  interests  and  prevail  when  balanced 
against  governmental  interest  in  regulation.  In  the  ensuing 
years  in  Virginia  State  Board  of  Pharmacy  v.  Virginia 
Citizens  Consumer  Council ,  Inc.  (1976),  425  U.S.  748,  48 
L.  Ed.  2d  346,  96  S.  Ct.  1817,  and  in  Bates  v.  State  Bar 
(1977),  433  U.S.  350,  53  L.  Ed.  2d  810,  97  S.  Ct.  2691, 
the  United  States  Supreme  Court  unequivocally  held  that 
advertising  was  entitled  to  first  amendment  protection. 
Here,  the  majority  undercuts  the  thrust  of  Virginia 
Pharmacy  and  Bates. 

In  Virginia  Pharmacy  the  United  States  Supreme 
Court  invoked  the  balancing  approach.  While  acknowledg¬ 
ing  that  the  State  had  a  strong  interest  in  maintaining 
professionalism  among  pharmacists  (just  as  the  State  has 
an  interest  in  maintaining  professionalism  among  chiro¬ 
practors),  the  court  held  that  a  statute  banning  all 
advertising  of  price  lists  violated  first  amendment  rights.  It 
stated: 

“It  is  precisely  this  kind  of  choice,  between  the 
dangers  of  suppressing  information,  and  the  dan¬ 
gers  of  its  misuse  if  it  is  freely  available,  that  the 
First  Amendment  makes  for  us.”  (425  U.S.  748, 

770,  48  L.  Ed.  2d  346,  363,  96  S.  Ct.  1817, 
1829.) 

Although  the  court  indicated  that  regulation  of  certain 
kinds  of  speech  would  be  permissible,  i.e.,  time,  place  and 
manner  restrictions,  and  false,  deceptive  or  misleading 
speech,  it  recognized  that  such  a  permissible  regulation  was 
not  before  it.  First  amendment  rights  were  violated. 

It  is  that  determinative  factor  in  Virginia  Pharmacy 
which  the  majority  here  overlooks.  Although  some  type  of 
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commercial-speech  regulation  could  be  deemed  constitu¬ 
tional,  such  a  permissible  regulation  was  not  before  it.  As  a 
result,  the  Supreme  Court  held  the  regulation  unconstitu¬ 
tional  in  violation  of  first  amendment  rights.  Here,  too,  we 
have  no  such  permissible  regulation  or  statute  which  could, 
under  Virginia  Pharmacy ,  be  constitutional. 

On  the  contrary,  section  16(13)  of  the  Medical 
Practice  Act  does  not  merely  restrict  false,  deceptive  or 
misleading  speech,  or  limit  the  time,  place  and  manner  of 
advertising.  It  prohibits  all  advertising  and  soliciting  in  all 
known  modes  or  “in  any  other  manner.”  (Ill.  Rev.  Stat. 
1971,  ch.  91,  par.  16a(13).)  Under  the  Virginia  Pharmacy 
case  this  court  is  obliged  to  consider  the  statute  before  it, 
not  what  it  might  be,  in  determining  whether  first 
amendment  rights  are  involved.  What  might  have  been  can 
never  be  known— even  to  a  court. 

Most  recently,  in  Bates  v.  State  Bar  (1977),  433  U.S. 
350,  53  L.  Ed.  2d  810,  97  S.  Ct.  2691,  the  Supreme 
Court  condemned  as  violative  of  first  amendment  rights  a 
comprehensive  ban  on  all  advertising  by  members  of  the 
legal  profession.  The  court  stated:  “In  sum,  we  are  not 
persuaded  that  any  of  the  proffered  justifications  rise  to 
the  level  of  an  acceptable  reason  for  the  suppression  of  all 
advertising  by  attorneys .  ”  (Emphasis  added.)  (433  U.S. 
350,  379,  53  L.  Ed.  2d  810,  833,  97  S.  Ct.  2691,  2707.) 
While  advertising  by  attorneys  may  not  be  subjected  to 
blanket  suppression,  it  was  recognized  that  “there  may  be 
reasonable  restrictions  on  the  time,  place  and  manner  of 
advertising”  (433  U.S.  350,  384,  53  L.  Ed.  2d  810, 
836,  97  S.  Ct.  2691,  2709).  In  Bates  the  statute  before  the 
Supreme  Court  had  no  such  “reasonable  restrictions”  on 
advertising  and  therefore  infringed  first  amendment  rights. 
The  same  may  be  said  of  the  statute  before  us  today. 

I  cannot  perceive  how  the  majority  opinion  can  so 
strain  the  language  in  Virginia  Pharmacy  and  Bates  to 
sustain  its  position  that  section  16(13),  a  blanket  suppres- 
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sion  of  advertising,  is  constitutional.  The  majority,  we 
assume,  is  aware  that  we  are  not  considering  permissible 
“reasonable  restrictions”  on  advertising.  The  particular 
statute  imposes  a  comprehensive  ban  on  all  advertising. 

The  majority  concedes  that,  under  Bates,  section 
16(13)  may  be  “overly  broad.”  It  admits  that  “it  may 
operate  in  some  cases  to  suppress  commercial  speech  in 
violation  of  the  first  amendment,”  and  even  goes  further 
to  suggest  that  the  General  Assembly  reconsider  the 
statute  “in  the  light  of  current  constitutional  interpreta¬ 
tions.”  But  then  it  draws  away  from  the  vortex.  In  the 
exercise  of  a  splendid  optimism,  it  construes  section 
16(13)  as  though  it  were  rewritten  by  the  court  and 
permitted  “restrained  professional  advertising,”  and  barred 
only  false,  deceptive  or  misleading  advertising,  and,  there¬ 
fore,  finds  it  constitutional.  Does  the  majority  actually 
hold  that  section  16(13),  barring  all  advertising  by  those 
subject  to  the  Medical  Practice  Act,  does  not  mean  what  it 
says?  Just  what  are  the  terms  of  this  apparently  “re¬ 
written”  statute?  How  can  such  terms  be  applied  by  any 
court? 

We  are  obliged  to  adjudicate  the  constitutionality  of 
section  16(13)  as  it  is  written,  not  as  it  might  be  rewritten 
by  this  court  to  conform  to  language  in  the  United  States 
Supreme  Court  cases.  In  my  opinion  it  is  an  improper 
exercise  of  a  judicial  function  to  rewrite  this  statute 
banning  all  advertising  to  mean  that  it  prohibits  only 
misleading  advertising.  In  so  doing,  we  abdicate  a  funda¬ 
mental  function  of  the  third  branch  of  government,  to 
determine  the  constitutional  character  of  the  legislative 
product.  More  than  that,  we  usurp  the  legislative  function 
in,  in  effect,  rewriting  a  statute. 

The  judgment  of  the  circuit  court  voiding  section 
16(13)  of  the  Medical  Practice  Act  as  unconstitutional 
ought  to  be  affirmed. 
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Review: 

the  rule  that  equity  may  not  enjoin  illegal  tax  collection 
if  administrative  review  is  available  is  applicable  to 
trial  court  decisions  since  Illinois  Bell  Telephone  Co. 
v.  Allphin .  326 


where  an  administrative  agency  is  authorized  to  impose 
sanctions,  adequate  safeguards  and  standards,  such 
as  judicial  review,  must  be  provided .  363 
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ADMINISTRATORS  AND  EXECUTORS.— See  INHERE  page 
TANCE. 

ADMISSIONS.— See  CRIMINAL  LAW  (Confessions  and 
Statements);  JUVENILES  (Admissions). 

ADOPTION. 

an  evidentiary  hearing  should  be  permitted  on  a  grand¬ 
mother’s  change-of-guardianship  petition  alleging  that 
the  mother,  who  has  authorized  the  appointment  of 
a  guardian  with  power  to  consent  to  adoption,  "is  il¬ 
literate  and  mentally  retarded .  125 

a  consent  to  adoption  signed  in  open  court  is  not  invali¬ 
dated  by  defects  in  the  acknowledgment  of  the  consent  126 
an  order  appointing  a  guardian  with  power  to  consent  to 
the  children’s  adoption  is  not  invalid  for  failure  to  spe¬ 
cifically  adjudge  the  children  “wards  of  the  court”.  .  .  126 
the  formal  statutory  requirements  respecting  execution  of 


a  surrender  for  adoption  are  intended  to  add  stability 

and  certainty  to  adoption  proceedings .  419 

the  formal  requirements  for  execution  of  a  surrender  for 
adoption  are  to  insure  that  the  surrender  is  the  free 

and  voluntary  act  of  the  mother .  419 

sound  policy  requires  that  a  surrender  for  adoption  satis¬ 
fying  formal  statutory  requirements  not  be  easily  re¬ 
pudiated  .  420 

a  consent  or  surrender  for  adoption  executed  in  accor¬ 
dance  with  the  Adoption  Act  should  not  be  invalidated 
unless  there  is  clear  and  convincing  evidence  that  its 

execution  was  procured  by  fraud  or  duress .  420 

unsettling  influences  or  pressures  to  which  a  mother  was 
subjected  when  she  executed  a  surrender  for  adoption 
do  not  constitute  duress  absent  a  threat  of  a  wrongful 

act .  420 

no  wrongful  threat  that  would  void  a  surrender  for  adop¬ 


tion  is  involved  where  the  party  executing  the  sur¬ 
render  is  of  legal  age  and  employed  but  is  threatened 
by  her  parents  with  having  to  move  out  of  their  house  421 
an  adoption  agency’s  acceptance  of  a  surrender  for  adop¬ 
tion  from  a  person  facing  assorted  mental  pressures 
does  not  involve  fraud  that  would  void  the  surrender .  .  422 
the  legal  status  of  adoption  is  dependent  on  statutory  au¬ 
thority  .  422 

the  legislature  has  determined  that  a  surrender  for  adop¬ 
tion  should  only  be  revocable  if  “it  shall  have  been 
obtained  by  fraud  or  duress  on  the  part  of  the  person 
before  whom  such  000  surrender  000  is  acknowl¬ 
edged  000  or  on  the  part  of  the  adopting  parents”.  .  .  422 
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ADVERTISING.— See  CONSTITUTIONAL  LAW  (First  page 
Amendment);  DISCIPLINARY  PROCEEDINGS  (Adver¬ 
tising). 

ADVISORY  OPINIONS.— See  COURTS. 

AGENCY. 

a  verdict  for  a  defendant  agent  does  not  mean  she  is  free 
of  negligence  or  foreclose  liability  of  her  principal 
where  she  is  sued  only  as  an  independent  contractor 
and  found  not  to  be  one .  309 

APPEAL.— See  also  CRIMINAL  LAW  (Appeal). 

Remand: 

in  determining  whether  to  remand  or  to  examine  issues 
not  considered  by  an  appellate  court,  the  supreme 
court  may  consider  the  age  of  the  litigation  and  the 

wishes  of  the  parties .  310 

Reviewability: 

when  a  reviewing  court’s  statement  as  to  the  availability 
of  a  form  of  relief  that  was  not  requested  is  not  an 


advisory  opinion .  88 

in  considering  the  propriety  of  a  directed  verdict,  the  re¬ 
viewing  court  considers  all  the  evidence,  including 

that  improperly  excluded  .  .  .  . .  223 

in  determining  whether  to  remand  or  to  examine  issues 
not  considered  by  an  appellate  court,  the  supreme 
court  may  consider  the  age  of  the  litigation  and  the 

wishes  of  the  parties .  310 

Standards  for  Reversal: 

a  directed  verdict  for  a  defendant  may  be  entered  on 


appeal  when  all  the  evidence  considered  in  a  light 
most  favorable  to  the  plaintiff  so  overwhelmingly 
favors  the  defendant  that  no  contrary  verdict  could 


ever  stand .  79 

a  jury  verdict  should  not  be  set  aside  merely  because  the 
jury  might  have  found  differently  or  judges  might 

reach  other  conclusions .  80 

a  reviewing  court  usurps  the  jury’s  function  where  it  sub¬ 
stitutes  its  own  judgment  therefor .  80 

when  a  reviewing  court’s  statement  as  to  the  availability 
of  a  form  of  relief  that  was  not  requested  is  not  an 
advisory  opinion .  88 


APPRENTICESHIP.— See  PLUMBING. 
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APPROPRIATIONS.  page 

whether  an  appropriation  bill  is  limited  to  the  subject  of 

appropriations  is  judicially  reviewable .  142 

qualifications  on  spending  that  are  themselves  substantive 
law  cannot  be  passed  in  an  appropriation  bill,  but  may 
be  enacted  separately .  142 


ARREST.— See  CRIMINAL  LAW  (Arrest). 

ASBESTOSIS.— See  OCCUPATIONAL  DISEASES 
(Asbestosis). 

ATTEMPT.— See  CRIMINAL  LAW  (Attempt). 

ATTORNEY  REGISTRATION  AND  DISCIPLINARY 
COMMISSION.— See  DISCIPLINARY  PROCEEDINGS. 

ATTORNEYS  AT  LAW.— See  also  CRIMINAL  LAW  (Right 


to  Counsel )■  DISCIPLINARY  PROCEEDINGS. 

Conflict  of  Interest: 

representing  an  executor  in  admitting  a  will  to  probate 
and  thereafter  representing  a  legatee  defending  the 
will  in  a  will  contest  does  not  necessarily  show  a  con¬ 
flict  of  interest .  496 

Discipline.— See  DISCIPLINARY  PROCEEDINGS. 

Fees: 

the  charging  of  attorney’s  fees  against  an  estate  is  a 

matter  for  the  discretion  of  the  trial  court .  507 

when  co-trustees’  legal  expenses  resulting  from  honest 
disagreement  with  another  co-trustee  may  be  charged 

against  the  estate  creating  the  trust .  507 

attorney’s  fees  of  co-trustees  may  be  charged  to  the 
estate  creating  the  trust  where  they  result  from  honest 
differences  of  opinion .  508 


when  the  charging  of  an  estate  for  fees  of  an  attorney 
who  represented  both  a  testamentary  trust  beneficiary 
and  two  of  the  co-trustees  will  not  be  set  aside .  508 

ATTORNEYS’  FEES.— See  ATTORNEYS  AT  LAW  (Fees). 

BAIL.— See  CRIMINAL  LAW  (Bail). 

BEQUESTS.— See  INHERITANCE. 

BONDS,  MUNICIPAL.— See  MUNICIPAL  CORPORA¬ 
TIONS  (Bond  Issues). 


BROKERS.— See  REAL  ESTATE  BROKERS. 
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BURDEN  OF  PROOF.  page 

the  presumption  that  a  trial  court  considers  only  com¬ 
petent  evidence  in  reaching  a  verdict  may  be  rebutted 
by  an  affirmative  showing  in  the  record .  252 

BURGLARY.— See  CRIMINAL  LAW  (Burglary). 

CANNABIS.— See  CRIMINAL  LAW  ( Drug  Abuse). 

CARRIERS.— See  COMMMON  CARRIERS. 

CHARITABLE  TRUSTS.— See  TRUSTS. 

CHILDREN.— See  IUVENILES. 

CHIROPRACTORS.— See  MEDICINE  AND  SURGERY. 

CITIES.— See  MUNICIPAL  CORPORATIONS;  ZONING. 

CIVIL  PRACTICE  ACT.— See  PRACTICE. 

COMMERCIAL  SPEECH.— See  CONSTITUTIONAL  LAW 
(First  Amendment). 

COMMON  CARRIERS. 

a  lessee  of  a  vehicle  under  a  lease  prescribed  by  the  In¬ 
terstate  Commerce  Commission  is  liable  for  that  ve¬ 
hicle’s  negligent  operation  whether  or  not  used  in  its 


business .  7 

a  lessee  subject  to  ICC  regulations  is  liable  for  a  leased 
vehicle’s  negligent  use  by  the  lessor  where  relinquish¬ 
ment  of  the  lessee’s  possession  is  not  shown .  8 


COMPLAINTS.— See  CRIMINAL  LAW  ( Indictments  and 
Informations);  PLEADING. 

CONDEMNATION.— See  EMINENT  DOMAIN. 

CONFESSIONS.— See  CRIMINAL  LAW  (Confessions  and 
Statements);  IUVENILES  (Admissions). 

CONFLICT  OF  INTEREST. 

representing  an  executor  in  admitting  a  will  to  probate 
and  thereafter  representing  a  legatee  defending  the 
will  in  a  will  contest  does  not  necessarily  show  a  con¬ 
flict  of  interest .  496 
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CONSTITUTIONAL  LAW.— See  also  CRIMINAL  LAW  page 

( Arrest ;  Confessions  and  Statements;  Double  Jeopardy; 

Right  to  Counsel;  Search  and  Seizure;  Self -Incrimination; 

Speedy  Trial). 

Classifications: 

individuals  who  have  the  right  to  the  same  minimum  due 
process  procedural  safeguards  need  not  necessarily  be 

treated  equally  in  other  respects .  88 

the  usual  test  for  a  classification  is  whether  it  is  ration¬ 
ally  designed  to  further  a  legitimate  State  purpose ...  89 

courts  pay  special  attention  to  fundamental  constitutional 
rights  and  to  members  of  “suspect  classes”  where  a 


denial  of  equal  protection  is  alleged .  89 

fundamental  constitutional  interests  are  those  that  lie  at 
the  heart  of  the  relationship  between  the  individual 

and  a  republican  form  of  national  government .  89 

a  parolee  is  not  a  member  of  a  constitutionally  “suspect 

class” .  89 

the  unavailability  of  bail  to  an  accused  parole  violator 
while  it  is  available  to  a  probation  violator  does  not 

deny  equal  protection  of  the  laws .  89 

equal  protection  is  not  denied  by  land-dedication  re¬ 
quirements  for  new  subdivisions  that  are  not  appli¬ 


cable  outside  a  municipality’s  planning  jurisdiction .  .  353 
land-dedication  requirements  do  not  deny  equal  protec¬ 
tion  of  the  laws  merely  because  they  are  applicable  to 
new  subdivisions  but  not  to  commercial  and  industrial 


developments  . .  353 

it  is  constitutionally  permissible  to  impose  land-dedica¬ 
tion  requirements  on  a  real  estate  developer  based  on 

the  anticipated  population  of  a  new  subdivision .  353 

a  tax  imposed  only  on  lessees  of  tax-exempt  property 

does  not  violate  equal  protection  of  the  laws .  452 

differential  treatment  for  tax  purposes  is  valid  so  long  as 

it  is  reasonable .  452 

advertising  restrictions  that  are  applicable  only  to  medi¬ 
cal  practitioners  do  not  deny  equal  protection  of  the 
laws .  581 


Counsel— See  CRIMINAL  LAW  (Right  to  Counsel). 

Due  Process.— See  also  ADMINISTRATIVE  LAW  ( Dele¬ 
gated  Authority,  Standards  for). 

taxation  for  other  than  public  purposes  has  been  held  a 
deprivation  of  property  without  due  process  of  law.  .  .  62 

individuals  who  have  the  right  to  the  same  minimum  due 
process  procedural  safeguards  need  not  necessarily  be 
treated  equally  in  other  respects 
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CONSTITUTIONAL  LAW. — Continued.  page 

Due  Process. — Continued. 

where  a  licensing  ordinance  invalidly  restricts  first 
amendment  rights,  the  fact  that  it  provides  for  a  hear¬ 
ing  procedure  does  not  save  it .  114 

a  juror’s  lack  of  candor  on  voir  dire  examination  does  not 
raise  questions  of  due  process  or  the  right  to  trial  by 

jury .  136 

the  legislature  must  do  all  that  is  practicable  to  define 
the  persons  and  activities  to  be  regulated  by  adminis¬ 
trative  authority .  362 

a  legislative  delegation  of  authority  should  make  clear 

what  type  of  evil  is  to  be  prevented .  363 

the  means  of  administrative  regulation  and  the  sanctions 
that  may  be  imposed  must  be  identified  in  the  dele¬ 
gating  statute .  363 

where  an  administrative  agency  is  authorized  to  impose 
sanctions,  adequate  safeguards  and  standards,  such 

as  judicial  review,  must  be  provided .  363 

a  delegation  to  the  Director  of  Insurance  perrriitting  him 
to  require  a  “reasonable”  uniform  fire  insurance  policy 

might  be  unconstitutional .  363 

a  delegation  of  discretionary  authority  to  an  administra¬ 
tive  officer  must  be  accompanied  by  intelligible  stand¬ 
ards  to  guide  him .  543 


a  statute  prohibiting  “advertising  or  soliciting  for 


professional  business”  is  not  unconstitutionally  vague.  581 
Equal  Protection. — See  Classifications. 

First  Amendment: 

the  fourteenth  amendment  protects  the  freedoms  of 

speech  and  press  from  invasion  by  State  action .  113 

motion  pictures  come  within  the  constitutional  protection 

for  free  speech  and  press .  113 

the  exhibition  of  motion  pictures  may  be  subjected  to 

reasonable  regulations  and  to  license  fees .  113 

licensing  laws  affecting  first  amendment  rights  must  have 
narrow,  objective  and  definite  standards  to  guide  the 

licensing  authority .  113 

laws  regulating  first  amendment  rights  must  be  precise 

so  as  not  to  deter  their  exercise .  113 

a  licensing  ordinance  affecting  a  first  amendment  free¬ 
dom  is  unconstitutional  where  officials  have  unlimited 

or  overly  broad  discretion  to  deny  the  license .  113 

when  a  city  ordinance  requiring  licenses  for  public  places 
of  amusement,  including  movie  theatres,  is  invalid  for 
lack  of  precise  standards .  113 
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CONSTITUTIONAL  LAW. — Continued.  page 

First  Amendment. — Continued. 

where  a  licensing  ordinance  invalidly  restricts  first 
amendment  rights,  the  fact  that  it  provides  for  a  hear- 

procedure  does  not  save  it .  114 

a  law  subjecting  the  exercise  of  first  amendment  free¬ 
doms  to  the  prior  restraint  of  a  license  without  nar¬ 
row,  objective  and  definite  standards  is  unconstitutional  114 
unconstitutional  laws  restricting  the  exercise  of  first 

amendment  rights  may  be  ignored .  114 

the  licensing  of  movie  theatres  is  valid  where  objective 

standards  govern  the  granting  of  such  licenses .  114 

where  an  ordinance  requiring  movie  theatre  operators  to 
be  licensed  is  invalid,  courts  need  not  determine 
whether  the  operators  would  qualify  for  a  license 

under  a  valid  statute .  115 

the  statute  restricting  advertising  by  licensees  under  the 
Medical  Practice  Act  is  overly  broad  and  may  operate 
to  suppress  restrained  professional  advertising  pro¬ 
tected  by  the  first  amendment .  579 

the  rule  that  one  attacking  a  statute  as  an  overly  broad 
infringement  on  first  amendment  rights  need  not  show 
that  his  own  conduct  is  protected  is  not  applicable 

to  commercial  speech .  579 

a  chiropractor  suspended  from  practice  for  violating  a 
statutory  ban  on  advertising  may  not  successfully  in¬ 
voke  the  first  amendment  without  showing  that  his 

advertisements  are  protected .  579 

the  State  has  a  real  and  compelling  interest  in  restrict¬ 
ing  advertisements  of  health-care  services  to  those 

which  are  truthful,  informative,  and  helpful .  580 

when  a  chiropractor’s  advertisements  are  uninformative, 
misle'ading  and  do  not  constitute  restrained  profes¬ 
sional  advertising  that  is  entitled  to  first  amendment 

protection .  580 

regulation  of  misleading  and  untruthful  professional  ad¬ 
vertising  is  constitutionally  permissible  as  to  health¬ 
care  professions .  580 

advertising  bans  that  are  permissible  as  applied  to  mis¬ 
leading  and  untruthful  advertising  by  a  chiropractor 
may  not  be  valid  as  to  restrained  professional  adver¬ 
tising  .  580 

advertisements  that  might  be  considered  restrained  pro¬ 
fessional  advertising  protected  by  the  first  amendment 
may  not  be  protected  where  posted  outdoors  on  poles 
and  mailboxes .  581 
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CONSTITUTIONAL  LAW. — Continued.  page 

Freedom  of  Speech. — See  First  Amendment. 

Home  Rule. — See  Municipal  Corporations. 

Judicial  Restraint: 

where  an  ordinance  requiring  movie  theatre  operators  to 
be  licensed  is  invalid,  courts  need  not  determine 
whether  the  operators  would  qualify  for  a  license 

under  a  valid  statute .  115 

Municipal  Corporations: 

the  1970  Constitution  does  not  confer  extraterritorial 

powers  on  home  rule  units .  352 

whether  a  municapality  has  home  rule  power  to  zone 
extraterritorially  need  not  be  examined  where  it  has 

statutory  power  to  do  so .  352 

Police  Powers: 

the  fourteenth  amendment  protects  the  freedoms  of 

speech  and  press  from  invasion  by  State  action .  113 

the  exhibition  of  motion  pictures  may  be  subjected  to 

reasonable  regulations  and  to  license  fees .  113 

reasonable  regulation  of  a  business  is  within  the  State’s 
police  power  when  in  the  interest  of  protecting  public 

health  or  safety .  441 

regulation  of  a  trade  must  have  a  relation  to  the  end  of 

protecting  public  health .  441 

the  licensing  and  regulation  of  the  plumbing  trade  is 
subject  to  the  State’s  power  to  safeguard  public  health  441 
not  every  requirement  of  apprenticeship  as  a  prerequisite 
to  entering  a  trade  can  pass  constitutional  muster — 

plumbing .  442 

to  be  constitutional,  a  statutory  apprenticeship  prerequi¬ 
site  to  entry  to  a  trade  must  not  confer  a  monopoly  on 
present  members  of  the  trade  and  must  be  structured 

to  enhance  expertise  in  the  trade .  442 

when  a  statutory  apprenticeship  requirement  unconstitu¬ 
tionally  confers  on  master  plumbers  an  unregulated 

monopoly  upon  entrance  to  the  profession .  442 

a  statute  permitting  a  plumbing  license  only  after  5  years’ 
apprenticeship  under  a  registered  plumber  or  after 
having  completed  an  approved  course  of  instruction  is 

invalid  if  the  latter  alternative  is  merely  illusory .  442 

Public  Finance: 

the  1970  Constitution  restricts  the  use  of  public  credit 

and  funds  to  public  purposes .  62 

the  test  for  a  municipal  bond  issue  challenged  as  an  im¬ 
proper  use  of  public  funds  and  credit  is  whether  the 
proceeds  are  intended  for  public  purposes .  63 
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CONSTITUTIONAL  LAW. — Continued.  page 

Public  Finance. — Continued. 

municipal  bonds  must  be  issued  for  a  public  purpose 
whether  they  are  of  the  revenue  or  general  obligation 

type .  63 

elimination  of  a  blighted  area  is  a  proper  public  purpose 

for  a  municipal  bond  issue .  63 

the  application  of  public  funds  to  a  public  purpose  is  not 

invalidated  by  incidents  of  private  benefit .  64 

Separation  of  Powers. — See  also  ADMINISTRATIVE 
LAW  (Delegated  Authority,  Standards  for). 
the  constitutionality  of  issuing  an  administrative  rule 


need  not  be  determined  if  the  enabling  statute  or  the 

rule  may  be  construed  to  avoid  it .  361 

a  clause  in  a  standard  fire  insurance  policy  shortening 
the  time  in  which  an  insured  might  enforce  a  claim 
against  the  insurer  may  be  unenforceable  if  uncon¬ 
stitutionally  mandated  by  the  Director  of  Insurance.  361 
the  power  to  prescribe  a  standard  policy  of  fire  insur¬ 
ance  has  been  delegated  to  the  Director  of  Insurance 

by  the  legislature .  361 

the  legislature  may  validly  delegate  to  the  Director  of 
Insurance  the  power  to  limit  the  time  within  which  an 
action  may  be  brought  on  a  fire  insurance  policy.  .  .  .  361 
the  demands  of  administrative  efficiency  are  not  disposi¬ 
tive  of  the  question  of  an  unconstitutional  legislative 


delegation .  362 

a  situation  where  one  branch  of  government  may  impede 
another  may  be  necessary  to  prevent  the  abuse  of 

power  by  one  branch .  362 

affirmative  authority  from  more  than  one  branch  of  gov¬ 
ernment  protects  against  bureaucratic  abuse .  362 

Sovereign  Immunity: 

the  statutes  requiring  tort  claims  against  the  State  to  be 


pursued  in  the  Court  of  Claims  are  constitutional  and 
warrant  dismissal  of  a  negligence  action  against  the 


State .  223 

the  immunity  of  a  governmental  entity  and  that  of  a 

public  official  rest  upon  different  premises .  225 

the  State  is  not  immune  from  a  Medicaid  vendor’s  suit 
to  enjoin  its  threatened  suspension  from  the  Medicaid 

program .  541 

where  a  suit  to  enjoin  an  administrative  action  is  found 
not  to  be  barred  by  sovereign  immunity,  the  Court  of 

Claims  does  not  have  exclusive  jurisdiction .  542 

Speech. — See  First  Amendment. 

Vagueness. — See  Due  Process. 
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CONSTRUCTIVE  TRUSTS.— See  also  TRUSTS.  ] 

Federal  regulations  requiring  funds  paid  in  advance  to  a 
mortgagee  for  taxes  and  insurance  to  be  held  “for  the 
benefit  and  account  of  the  mortgagor”  do  not  require 


imposition  of  a  trust  as  to  those  funds .  377 

regulations  as  to  a  federally  insured  mortgagee’s  abuse 
of  escrows  do  not  mean  that  advance  funds  paid  by  a 
mortgagor  for  taxes  and  insurance  are  to  be  held  in 

trust .  377 

a  constructive  trust  may  be  imposed  where  a  fiduciary 
relationship  is  breached,  but  facts  sufficient  to  establish 
creation  of  such  relationship  must  be  alleged .  379 


CONTRACTS. 

use  or  absence  of  the  word  “trust”  in  a  contract  does  not 
determine  whether  an  express  trust  has  been  created.  375 
contractual  intent  must  be  determined  from  a  contract 


as  a  whole  rather  than  particular  words  or  phrases.  .  376 
where  a  contract  is  clear  the  intent  of  the  parties  is  de¬ 
termined  therefrom .  376 

extrinsic  facts  may  be  used  to  interpret  a  contract  where 

it  is  ambiguous .  376 

when  the  language  of  a  mortgage  contract  is  ambiguous 
as  to  intent  to  create  a  trust  for  funds  paid  by  the 

mortgagor  in  advance  for  taxes  and  insurance .  376 

an  agreement  to  pay  interest  on  funds  paid  in  advance 
by  a  mortgagor  for  taxes  and  insurance  tends  to 

negate  an  intent  to  create  a  trust  as  to  them .  376 

a  Federal  mortgagee’s  guide  published  a  year  after  ex¬ 
ecution  of  a  mortgage  document  does  not  speak  to 

the  intent  of  the  parties  thereto .  377 

the  doctrine  of  unjust  enrichment  is  not  applicable  if 
what  was  agreed  upon  has  been  received .  378 


FHA  regulations  to  which  a  mortgagee  is  subject  are  not 
determinative  of  the  content  of  a  mortgage  contract 
where  they  are  not  referred  to  or  incorporated  therein  378 
a  claim  that  a  mortgagee  should  segregate  and  pay  in¬ 
terest  on  a  mortgagor’s  advance  payments  for  taxes 
and  insurance  should  be  judged  in  light  of  the  well- 

established  custom  to  the  contrary .  378 

where  a  mortgage  contract  that  fails  to  require  payment 
of  interest  on  the  mortgagor’s  advance  payments  for 
taxes  and  insurance  is  claimed  to  be  a  contract  of 
adhesion,  the  remedy  is  properly  for  the  legislature.  378 
a  specific  contract  between  the  parties  makes  the  doc¬ 
trine  of  unjust  enrichment  inapplicable .  379 
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CONTRACTS. — Continued.  page 

while  no  one  has  a  right  to  contract  with  the  State,  the 
holder  of  a  government  contract  has  an  “expectation 
interest”  that  is  protectable .  541 


CONTROLLED  SUBSTANCES.— See  CRIMINAL  LAW 
(Drug  Abuse). 

COUNSEL.— See  ATTORNEYS  AT  LAW;  CRIMINAL 
LAW  (Right  to  Counsel);  DISCIPLINARY  PROCEED¬ 
INGS. 

COUNTIES.— See  MUNICIPAL  CORPORATIONS; 
ZONING. 

COURT  OF  CLAIMS. 

the  statutes  requiring  tort  claims  against  the  State  to  be 
pursued  in  the  Court  of  Claims  are  constitutional  and 
warrant  dismissal  of  a  negligence  action  against  the 


State .  223 

where  a  suit  to  enjoin  an  administrative  action  is  found 
not  to  be  barred  by  sovereign  immunity,  the  Court  of 
Claims  does  not  have  exclusive  jurisdiction .  542 


COURTS.— See  also  JURISDICTION. 

when  a  reviewing  court’s  statement  as  to  the  availability 


of  a  form  of  relief  that  was  not  requested  is  not  an 

advisory  opinion .  88 

decisions  of  United  States  district  and  circuit  courts  are 

not  binding  upon  Illinois  courts .  113 

whether  an  appropriation  bill  is  limited  to  the  subject  of 

appropriations  is  judicially  reviewable .  142 

a  deadlock  among  co-trustees  as  to  discretionary  deci¬ 
sions  must  be  resolved  by  the  courts .  505 


a  court  confronted  with  a  deadlock  among  co-trustees 
of  a  charitable  trust  concerning  the  proper  scheme  of 
distribution  must  either  appoint  a  new  trustee  or  frame 


a  plan  of  distribution .  505 

the  purpose  of  requiring  a  challenge  to  administrative 
action  to  be  ripe  for  judicial  determination  is  to  pre¬ 
vent  premature  intervention  in  administrative  deci¬ 
sions  .  540 

a  complaint  to  enjoin  the  Department  of  Public  Aid  from 
its  threatened  suspension  of  a  Medicaid  vendor  from 
the  Medicaid  program  presents  an  issue  that  is  ripe 
for  judicial  determination .  541 
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CRIMINAL  LAW. 

Admissions. — See  Confessions  and  Statements;  JUVENILES 
(Admissions). 

Appeal: 

a  convicted  defendant  eligible  for  bail  pending  appeal 
continues  to  have  an  actual  interest  in  the  availability 
of  bail  on  a  parole  violation  warrant  under  which  he  is 


incarcerated .  88 

a  reviewing  court’s  power  to  reduce  a  sentence  under 
Rule  615(b)  (4)  may  be  exercised  only  where  a  trial 

court  has  abused  its  discretion .  149 

a  reviewing  court  should  not  substitute  its  judgment  for 

the  sentencing  choice  of  a  trial  court .  150 

sentencing  a  burglar  with  a  history  of  criminality  to  the 
minimum  1-year  and  maximum  20-year  terms  is  per¬ 
missible  and  should  not  be  altered  on  appeal  under 

Rule  615(b)(4) .  150 

a  trial  judge’s  sentencing  decision  is  entitled  to  great 

deference  and  weight .  150 

an  objection  not  raised  at  a  trial  or  included  in  a  motion 

for  a  new  trial  is  ordinarily  waived  on  appeal .  252 

the  supreme  court  may  determine  an  issue  that  might 
be  considered  waived  where  it  is  the  basis  of  an  ap¬ 
pellate  court  opinion .  252 

a  challenge  to  the  voluntariness  of  a  guilty  plea  should 
be  addressed  first  to  the  trial  court — Rule  604(d)..  261 


the  requirement  that  a  defendant  convicted  on  a  guilty 
plea  must  file  a  motion  to  withdraw  that  plea  prior  to 
appealing  his  sentence  does  not  deny  equal  protection  261 
a  notice  of  appeal  from  an  adverse  judgment  must  be 

timely  filed .  262 

Arrest: 

there  is  an  arrest  if  the  police  inform  the  defendant  of  a 
violation,  he  submits  to  their  control,  and  the  police 
intend  an  arrest  and  the  defendant  so  understands 

them .  158 

a  defendant  attempting  to  establish  that  he  was  arrested 
must  show  that  a  reasonable  innocent  man  in  those  cir¬ 
cumstances  would  believe  an  arrest  had  occurred.  .  .  .  159 
one’s  assumption  that  he  is  required  to  cooperate  with 

the  police  does  not  mean  he  has  been  arrested .  159 

when  there  is  sufficient  evidence  to  support  a  finding  that 
an  interrogation  of  a  defendant  who  voluntarily  went 
to  the  police  station  was  not  an  arrest .  159 
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Arrest. — Continued. 

a  station-house  interrogation  is  not  necessarily  an  arrest  159 
the  Miranda  rules  apply  to  admissions  made  by  a  de¬ 
fendant  who  is  in  custody  or  deprived  of  his  freedom 

in  any  significant  way .  159 

Miranda  warnings  are  not  necessarily  required  prior  to 
any  station-house  interrogation  or  any  questioning  of 

a  suspect .  159 

Miranda  warnings  are  not  required  where  a  defendant  is 
not  under  arrest  but  is  questioned  about  a  burglary 

after  voluntarily  coming  to  the  police  station .  160 

a  custodial  situation  is  not  created  merely  by  the  giving 

of  Miranda  warnings .  160 

the  statute  requiring  a  defendant  arrested  without  a  war¬ 
rant  to  be  advised  of  his  right  to  counsel  does  not  ap¬ 
ply  where  a  defendant  is  punished  by  fine  only .  269 

the  reasonableness  of  a  police  officer’s  conduct  is  judged 
on  the  basis  of  his  responsibility  to  prevent  crime  and 

catch  criminals .  287 

whether  probable  cause  exists  depends  upon  all  the  cir¬ 
cumstances  presented  to  an  investigating  officer .  287 

probable  cause  exists  when  a  man  of  reasonable  caution 
would  believe  that  an  offense  has  been  committed  and 

that  the  person  arrested  committed  it .  287 

probable  cause  may  be  found  where  guilt  beyond  a  rea¬ 
sonable  doubt  might  not  be .  287 

probable  cause  may  be  based  upon  evidence  not  admis¬ 
sible  at  trial .  287 

it  is  a  policeman’s  duty  to  investigate  when  confronted 
with  circumstances  giving  the  appearance  of  criminal 

activity .  288 

Attempt: 

the  statutory  definition  of  attempt  requires  “intent  to 

commit  a  specific  offense” .  198 

it  is  improper  to  indict  a  defendant  for  attempted  mur¬ 
der  charging  that  he  knew  that  death  or  great  bodily 

harm  would  probably  result  from  his  acts .  198 

there  is  no  such  offense  as  an  attempt  to  achieve  an  un¬ 
intended  result .  198 

a  conviction  for  attempted  murder  must  be  based  on  a 
charge  and  evidence  that  the  defendant  intended  to 

take  a  life .  198 

Attorneys  at  Law. — See  Right  to  Counsel. 

Automobiles. — See  Search  and  Seizure;  Traffic  Offenses. 
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Bail: 

the  question  of  the  availability  of  bail  pending  a  parole 
revocation  proceeding  is  moot  once  parole  has  been 

revoked .  88 

a  convicted  defendant  eligible  for  bail  pending  appeal 
continues  to  have  an  actual  interest  in  the  availability 
of  bail  on  a  parole  violation  warrant  under  which  he  is 

incarcerated .  88 

a  parolee’s  interest  in  release  from  incarceration  under  a 
parole  revocation  warrant  is  not  a  fundamental  interest 

for  constitutional  purposes .  89 

the  unavailability  of  bail  to  an  accused  parole  violator 
while  it  is  available  to  a  probation  violator  does  not 

deny  equal  protection  of  the  laws .  89 

permitting  an  individual  to  languish  in  jail  on  a  parole 
violation  warrant  pending  the  outcome  of  criminal 
charges  against  him  constitutes  a  failure  of  the  parole 

board  to  perform  its  duties .  90 

Burglary: 

sentencing  a  burglar  with  a  history  of  criminality  to  the 
minimum  1-year  and  maximum  20-year  terms  is  per¬ 
missible  and  should  not  be  altered  on  appeal  under 

Rule  615(b)(4) .  150 

Cannabis. — See  Drug  Abuse. 

Confessions  and  Statements: 

when  there  is  sufficient  evidence  to  support  a  finding  that 
an  interrogation  of  a  defendant  who  voluntarily  went 

to  the  police  station  was  not  an  arrest .  159 

a  station-house  interrogation  is  not  necessarily  an  arrest  159 
the  Miranda  rules  apply  to  admissions  made  by  a  de¬ 
fendant  who  is  in  custody  or  deprived  of  his  freedom 

in  any  significant  way .  159 

Miranda  warnings  are  not  necessarily  required  prior  to 
any  station-house  interrogation  or  any  questioning  of  a 

suspect .  159 

Miranda  warnings  are  not  required  where  a  defendant  is 
not  under  arrest  but  is  questioned  about  a  burglary 

after  voluntarily  coming  to  the  police  station .  160 

a  custodial  situation  is  not  created  merely  by  the  giving 

of  Miranda  warnings .  160 

whether  a  defendant  has  voluntarily  waived  his  Miranda 
rights  is  a  question  for  the  trial  court’s  determination  160 
the  voluntariness  of  a  waiver  of  Miranda  rights  is  de¬ 
termined  from  the  totality  of  circumstances .  160 
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Confessions  and  Statements. — Continued. 

a  trial  court’s  determination  that  an  18-year-old’s  waiver 
of  Miranda  rights  was  voluntary  is  not  contrary  to  the 
manifest  weight  of  the  evidence  where  the  judge  ob¬ 
served  the  defendant  in  open  court  and  the  record 


does  not  indicate  coercion .  160 

the  voluntariness  of  a  confession  depends  upon  the  total¬ 
ity  of  circumstances  and  upon  whether  the  statement 

is  made  freely  and  without  compulsion .  161 

a  trial  court’s  finding  as  to  the  voluntariness  of  a  con¬ 
fession  will  not  be  disturbed  unless  contrary  to  the 

manifest  weight  of  the  evidence .  161 

a  mere  exhortation  to  tell  the  truth  does  not  render  a  de¬ 
fendant’s  confession  inadmissible .  161 

the  relationship  of  an  interrogator  to  the  party  being 
questioned  is  relevant  to  the  voluntariness  of  a  confes¬ 
sion  .  161 

an  admonition  to  tell  the  truth  from  a  person  in  a  close 
relationship  with  the  defendant  does  not  per  se  invali¬ 
date  a  confession .  161 


when  a  defendant’s  conversations  with  a  police  chief  who 
was  allegedly  a  “father  image”  to  him  does  not  render 
his  subsequent  confession  to  detectives  involuntary.  .  .  162 
a  request  for  counsel  should  terminate  questioning  of  a 
defendant  in  custody  until  an  attorney  is  present,  while 


a  request  to  remain  silent  need  not .  186 

when  the  signing  of  a  waiver  form  does  not  waive  the 
Miranda  right  to  have  counsel  present  during  question¬ 
ing  after  a  defendant  has  requested  a  public  defender 

and  unsuccessfully  tried  to  obtain  one .  186 

a  request  to  speak  to  a  priest  and  a  psychiatrist  does  not 
waive  the  right  not  to  be  questioned  after  requesting 

counsel .  187 

where  the  introduction  of  statements  taken  in  violation  of 
a  defendant’s  right  to  counsel  is  not  shown  to  be  harm¬ 
less  error — robbery  and  murder .  187 


Controlled  Substances. — See  Drug  Abuse. 

Counsel. — See  Right  to  Counsel. 

Discovery: 

a  defendant’s  discovery  motion  does  not  per  se  start  anew 


the  statutory  period  for  bringing  him  to  trial .  2 

Double  Jeopardy: 

the  double  jeopardy  implications  of  a  guilty  plea  and  a 
jury  verdict  are  not  identical .  101 
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Double  Jeopardy. — Continued. 

a  finding  of  guilty  on  a  lesser  eharge  by  a  trier  of  fact  is 
presumptively  a  finding  of  not  guilty  on  the  greater 

offense .  101 

one  purpose  of  the  double  jeopardy  ban  is  to  protect  the 
accused  from  the  unfair  harassment  of  successive  trials  102 
fairness  dictates  that  the  State  not  be  bound  by  the  con¬ 
ditions  of  a  guilty  plea  that  is  vacated .  102 

Rules  604  and  605  require  a  defendant  to  be  warned  that 
charges  dismissed  in  plea  bargaining  may  be  reinstated 

if  the  guilty  plea  is  withdrawn .  102 

when  judgment  on  a  plea  of  guilty  to  a  misdemeanor  sex 
offense  is  vacated  on  appeal,  the  State  may  reinstate  a 

felony  charge  based  on  the  same  conduct .  102 

charges  nol-prossed  pursuant  to  a  plea  agreement  may  be 
reinstated  if  the  conviction  on  the  plea  is  vacated ....  103 
Drug  Abuse: 


probable  cause  exists  to  search  an  automobile  trunk  when 
a  defendant  is  observed  placing  a  bag  there  after 
leaving  a  house  under  surveillance  for  drug  activity.  .  287 
Felony  Murder: 

felony  murder  does  not  require  an  intent  to  kill .  198 

Guilty  Pleas. — See  Pleas  of  Guilty. 

Homicide. — See  Murder. 

Husband  and  Wife. — See  Privilege. 

Indictments  and  Informations: 

it  is  improper  to  indict  a  defendant  for  attempted  mur¬ 
der  charging  that  he  knew  that  death  or  great  bodily 


harm  would  probably  result  from  his  acts .  198 

a  conviction  for  attempted  murder  must  be  based  on  a 
charge  and  evidence  that  the  defendant  intended  to 

take  a  life .  198 

Indigents: 

the  statute  requiring  appointment  of  counsel  for  an  in¬ 
digent  defendant  applies  only  where  imprisonment  is 
the  penalty  imposed .  269 


Interrogation. — See  Confessions  and  Statements. 

Juveniles. — See  JUVENILES. 

Lesser  Included  Offenses: 

a  finding  of  guilty  on  a  lesser  charge  by  a  trier  of  fact  is 
presumptively  a  finding  of  not  guilty  on  the  greater 

offense .  101 

Marijuana. — See  Drug  Abuse. 
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Mistrial: 

the  speedy  trial  statute  expresses  the  legislative  intent 
that  a  defendant  should  be  retried  within  a  reasonable 

time  after  a  mistrial .  177 

a  mistrial  does  not  always  start  another  statutory  period 
within  which  the  defendant  must  be  brought  to  trial.  .  177 
a  delay  of  over  288  days  between  trial  and  an  unincarcer¬ 
ated  defendant’s  demand  therefor  is  not  unconstitu¬ 
tional  where  caused  by  an  intervening  mistrial  and 

other  explainable  delays .  178 

Murder: 

where  the  introduction  of  statements  taken  in  violation  of 
a  defendant’s  right  to  counsel  is  not  shown  to  be  harm¬ 


less  error — robbery  and  murder .  187 

it  is  improper  to  indict  a  defendant  for  attempted  mur¬ 
der  charging  that  he  knew  that  death  or  great  bodily 

harm  would  probably  result  from  his  acts .  198 

a  conviction  for  attempted  murder  must  be  based  on  a 
charge  and  evidence  that  the  defendant  intended  to 

take  a  life .  198 

when  a  trial  judge’s  in-chambers  examination  of  a  gun 
alleged  to  have  accidentally  killed  the  victim  is  not 
shown  to  be  improper .  252 


Narcotics. — See  Drug  Abuse. 

New  Trial: 

an  objection  not  raised  at  a  trial  or  included  in  a  motion 


for  a  new  trial  is  ordinarily  waived  on  appeal .  252 

Parole: 

the  question  of  the  availability  of  bail  pending  a  parole 
revocation  proceeding  is  moot  once  parole  has  been 

revoked .  88 

a  convicted  defendant  eligible  for  bail  pending  appeal 
continues  to  have  an  actual  interest  in  the  availability 
of  bail  on  a  parole  violation  warrant  under  which  he  is 

incarcerated .  88 

a  parolee’s  interest  in  release  from  incarceration  under  a 
parole  revocation  warrant  is  not  a  fundamental  interest 

for  constitutional  purposes .  89 

a  parolee  is  not  a  member  of  a  constitutionally  ‘suspect 

class” .  89 

the  unavailability  of  bail  to  an  accused  parole  violator 
while  it  is  available  to  a  probation  violator  does  not 
deny  equal  protection  of  the  laws .  89 
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Parole. — Continued. 

mandamus  is  appropriate  to  enforce  an  accused  parole 
violator’s  right  to  a  reasonably  prompt  hearing  on 

parole  revocation .  90 

permitting  an  individual  to  languish  in  jail  on  a  parole 
violation  warrant  pending  the  outcome  of  criminal 
charges  against  him  constitutes  a  failure  of  the  parole 

board  to  perform  its  duties .  90 

an  accused  parole  violator  has  a  right  to  a  reasonably 


prompt  final  revocation  hearing .  90 

Penalties. — See  Sentences. 

Pleas  of  Guilty: 

the  double  jeopardy  implications  of  a  guilty  plea  and  a 

jury  verdict  are  not  identical .  101 

fairness  dictates  that  the  State  not  be  bound  by  the  con¬ 
ditions  of  a  guilty  plea  that  is  vacated .  102 

Rules  604  and  605  require  a  defendant  to  be  warned  that 
charges  dismissed  in  plea  bargaining  may  be  reinstated 

if  the  guilty  plea  is  withdrawn .  102 

where  judgment  on  a  plea  of  guilty  to  a  misdemeanor  sex 
offense  is  vacated  on  appeal,  the  State  may  reinstate  a 
felony  charge  based  on  the  same  conduct .  102 


the  statute  restricting  the  severity  of  sentences  imposed 
following  a  successful  attack  on  an  earlier  conviction 
or  sentence  does  not  apply  to  sentences  for  convictions 

following  the  vacation  of  a  guilty  plea .  102 

charges  nol-prossed  pursuant  to  a  plea  agreement  may  be 
reinstated  if  the  conviction  on  the  plea  is  vacated.  .  .  .  103 
a  challenge  to  the  voluntariness  of  a  guilty  plea  should 
be  addressed  first  to  the  trial  court — Rule  604(d)  ...  261 
the  requirement  that  a  defendant  convicted  on  a  guilty 
plea  must  file  a  motion  to  withdraw  that  plea  prior  to 
appealing  his  sentence  does  not  deny  equal  protection  261 
Post-Trial  Motions: 

a  post-trial  motion  in  a  jury  case  must  be  timely  filed.  .  .  262 
Privilege: 

spouses  may  testify  for  or  against  each  other  but  con¬ 
fidential  communications  between  them  are  privileged  276 
a  confidential  interspousal  communication  does  not  be¬ 
come  admissible  merely  because  revealed  by  the  wife 
in  the  presence  of  the  husband  and  investigators...  276 
a  defendant’s  public  confirmation  that  he  told  his  wife  he 
had  shot  his  paramour  is  not  protected  by  the  marital 
privilege .  277 
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Privilege. — Continued. 

introduction  of  a  husband’s  public  admission  that  he 
made  an  incriminating  statement  to  his  wife  is  not  un¬ 
constitutional  merely  because  he  elects  not  to  call  her 

to  testify .  277 

Probable  Cause. — See  Arrest;  Search  and  Seizure. 

Probation: 

the  unavailability  of  bail  to  an  accused  parole  violator 
while  it  is  available  to  a  probation  violator  does  not 

deny  equal  protection  of  the  laws .  89 

Procedural  Rules: 

procedural  rules  are  binding  upon  criminal  defendants.  .  262 
a  notice  of  appeal  from  an  adverse  judgment  must  be 

timely  filed .  262 

Reasonable  Doubt: 

probable  cause  may  be  found  where  guilt  beyond  a  rea¬ 
sonable  doubt  might  not  be .  287 

Reinstatement  of  Charges. — See  Double  Jeopardy. 

Right  to  Counsel: 

a  request  for  counsel  should  terminate  questioning  of  a 
defendant  in  custody  until  an  attorney  is  present,  while 

a  request  to  remain  silent  need  not .  186 

when  the  signing  of  a  waiver  form  does  not  waive  the 
Miranda  right  to  have  counsel  present  during  question¬ 
ing  after  a  defendant  has  requested  a  public  defender 

and  unsuccessfully  tried  to  obtain  one .  186 

a  request  to  speak  to  a  priest  and  a  psychiatrist  does  not 
waive  the  right  not  to  be  questioned  after  requesting 

counsel .  187 

where  the  introduction  of  statements  taken  in  violation  of 
a  defendant’s  right  to  counsel  is  not  shown  to  be  harm¬ 
less  error — robbery  and  murder .  187 

the  constitutional  right  to  counsel  extends  to  all  criminal 
prosecutions  which  result  in  actual  imprisonment.  .  .  269 
there  is  no  constitutional  right  to  the  appointment  of 

counsel  on  a  charge  punishable  only  by  fine .  269 

imprisonment  as  one  of  the  possible  sentences  for  a 
charge  does  not  trigger  the  constitutional  right  to 

counsel .  269 

the  statute  requiring  appointment  of  counsel  for  an  in¬ 
digent  defendant  applies  only  where  imprisonment  is 

the  penalty  imposed .  269 

the  statute  requiring  a  defendant  arrested  without  a  war¬ 
rant  to  be  advised  of  his  right  to  counsel  does  not  ap¬ 
ply  where  a  defendant  is  punished  by  fine  only .  269 
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Right  to  Counsel. — Continued. 

trial  on  a  misdemeanor  theft  charge  without  advice  on 
the  right  to  counsel,  or  a  waiver  of  that  right,  is  not 
grounds  for  reversal  where  the  defendant  is  fined  but 

not  imprisoned .  270 

Robbery: 

where  the  introduction  of  statements  taken  in  violation  of 
a  defendant’s  right  to  counsel  is  not  shown  to  be  harm¬ 
less  error — robbery  and  murder .  187 

Search  and  Seizure: 

the  Constitution  prohibits  only  those  searches  that  are 

unreasonable .  287 

the  reasonableness  of  a  police  officer’s  conduct  is  judged 
on  the  basis  of  his  responsibility  to  prevent  crime  and 

catch  criminals .  287 

probable  cause  exists  to  search  an  automobile  trunk  when 
a  defendant  is  observed  placing  a  bag  there  after 
leaving  a  house  under  surveillance  for  drug  activity.  287 

stopping  an  automobile  for  a  license  plate  light  viola¬ 
tion  does  not  invalidate  a  search  of  the  trunk  that  is 


based  on  probable  cause .  288 

it  is  a  policeman’s  duty  to  investigate  when  confronted 
with  circumstances  giving  the  appearance  of  criminal 

activity .  288 

Self -In  crimination: 

a  request  for  counsel  should  terminate  questioning  of  a 
defendant  in  custody  until  an  attorney  is  present, 
while  a  request  to  remain  silent  need  not .  186 


Sentences: 

a  sentence  is  not  “more  severe”  for  purposes  of  the  re¬ 
strictions  on  resentencing  merely  because  it  is  based  on 

a  felony  rather  than  a  misdemeanor .  102 

the  statute  restricting  the  severity  of  sentences  imposed 
following  a  successful  attack  on  an  earlier  conviction 
or  sentence  does  not  apply  to  sentences  for  convictions 


following  the  vacation  of  a  guilty  plea .  102 

a  reviewing  court’s  power  to  reduce  a  sentence  under 
Rule  615(b)(4)  may  be  exercised  only  where  a  trial 

court  has  abused  its  discretion .  149 

a  sentence  must  be  based  on  the  circumstances  of  each 

case .  149 

a  trial  judge’s  sentencing  decision  is  entitled  to  great 

deference  and  weight .  150 

a  sentence  should  protect  society  from  an  offender  while 
providing  for  his  rehabilitation .  150 
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Sentences. — Continued. 

sentencing  a  burglar  with  a  history  of  criminality  to  the 
minimum  1-year  and  maximum  20-year  terms  is  per¬ 
missible  and  should  not  be  altered  on  appeal  under 


Rule  615(b)(4) .  150 

a  reviewing  court  should  not  substitute  its  judgment  for 
the  sentencing  choice  of  a  trial  court .  150 


the  requirement  that  a  defendant  convicted  on  a  guilty 
plea  must  file  a  motion  to  withdraw  that  plea  prior  to 
appealing  his  sentence  does  not  deny  equal  protection  261 
the  constitutional  right  to  counsel  extends  to  all  criminal 


prosecutions  which  result  in  actual  imprisonment.  .  .  .  269 
there  is  no  constitutional  right  to  the  appointment  of 

counsel  on  a  charge  punishable  only  by  fine .  269 

imprisonment  as  one  of  the  possible  sentences  for  a 
charge  does  not  trigger  the  constitutional  right  to 

counsel .  269 

the  statute  requiring  appointment  of  counsel  for  an  in¬ 
digent  defendant  applies  only  where  imprisonment  is 

the  penalty  imposed .  269 

the  statute  requiring  a  defendant  arrested  without  a  war¬ 
rant  to  be  advised  of  his  right  to  counsel  does  not  ap¬ 
ply  where  a  defendant  is  punished  by  fine  only .  269 


trial  on  a  misdemeanor  theft  charge  without  advice  on 
the  right  to  counsel,  or  a  waiver  of  that  right,  is  not 
grounds  for  reversal  where  the  defendant  is  fined  but 

not  imprisoned .  270 

Severance: 

the  granting  of  a  defendant’s  motion  to  sever  per  se  starts 
anew  the  120-day  period  within  which  an  incarcerated 

defendant  must  be  tried .  1 

Sex  Offenses: 

when  judgment  on  a  plea  of  guilty  to  a  misdemeanor  sex 
offense  is  vacated  on  appeal,  the  State  may  reinstate  a 
felony  charge  based  on  the  same  conduct .  102 


Speedy  Trial: 

the  120-day  period  within  which  an  incarcerated  defen¬ 
dant  must  be  brought  to  trial  begins  to  run  anew  when 

a  delay  is  occasioned  by  the  defendant .  1 

the  granting  of  a  defendant’s  motion  to  sever  per  se  starts 
anew  the  120-day  period  within  which  an  incarcerated 

defendant  must  be  tried .  1 

a  defendant’s  motion  for  substitution  of  judges  per  se 
starts  anew  the  120-day  period  for  speedy  trial .  2 
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a  defendant’s  discovery  motion  does  not  per  se  start  anew 

the  statutory  period  for  bringing  him  to  trial .  2 

in  the  absence  of  a  per  se  tolling  of  the  speedy  trial 
statute,  whether  a  defendant’s  motion  results  in  delay 
attributable  to  him  must  be  determined  from  the  cir¬ 


cumstances  .  2 

the  statute  implementing  the  constitutional  right  to 

speedy  trial  is  not  coextensive  with  that  right .  177 

whether  the  constitutional  right  to  speedy  trial  has  been 
denied  is  a  judicial  question .  177 


in  determining  whether  the  constitutional  right  to  speedy 
trial  has  been  denied,  the  statute  prescribing  the  time 
within  which  a  defendant  must  be  brought  to  trial  may 


be  considered .  177 

the  speedy  trial  statute  expresses  the  legislative  intent 
that  a  defendant  should  be  retried  within  a  reasonable 
time  after  a  mistrial .  177 


a  mistrial  does  not  always  start  another  statutory  period 
within  which  the  defendant  must  be  brought  to  trial .  .  177 
the  constitutional  right  to  speedy  trial  cannot  be  defined 


as  a  specific  period  of  time .  177 

whether  the  constitutional  right  to  speedy  trial  has  been 
denied  must  be  based  on  a  consideration  of  the  entire 

record .  177 

a  defendant  who  is  not  in  custody  has  a  statutory  right  to 
be  tried  within  160  days  of  his  demand  for  trial .  178 


four  factors  are  considered  in  determining  whether  the 
constitutional  right  to  speedy  trial  has  been  denied.  .  .  178 
a  delay  of  over  288  days  between  trial  and  an  unincarcer¬ 
ated  defendant’s  demand  therefor  is  not  unconstitu¬ 
tional  where  caused  by  an  intervening  mistrial  and 

other  explainable  delays .  178 

Statements. — See  Confessions  and  Statements. 

Stolen  Goods. — See  Theft. 

Theft: 

trial  on  a  misdemeanor  theft  charge  without  advice  on 
the  right  to  counsel,  or  a  waiver  of  that  right,  is  not 
grounds  for  reversal  where  the  defendant  is  fined  but 

not  imprisoned .  270 

Traffic  Offenses: 

stopping  an  automobile  for  a  license  plate  light  viola¬ 
tion  does  not  invalidate  a  search  of  the  trunk  that  is 
based  on  probable  cause 


288 
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Unified.  Code  of  Corrections. — See  Sentences. 

Waiver. — See  Appeal. 

Warrants. — See  Arrest;  Search  and  Seizure. 

CUSTODY.— See  JUVENILES  (Custody). 

DECEDENTS’  ESTATES.— See  INHERITANCE. 

DECLARATORY  JUDGMENTS.— See  JUDGMENTS 
(Declaratory  Judgments). 

DEVISES.— See  INHERITANCE. 

DIRECTED  VERDICTS.— See  JUDGMENTS  (Directed 
Verdicts). 

DISBARMENT.— See  DISCIPLINARY  PROCEEDINGS 
(Discipline  Imposed). 

DISCIPLINARY  PROCEEDINGS. 

Advertising: 

when  an  attorney’s  mailing  of  a  “tip  sheet”  to  2,090 


clients  does  not  merit  discipline .  472 

Burden  of  Proof: 

a  criminal  conviction  is  conclusive  on  the  question  of  an 

attorney’s  guilt .  56 

Conflict  of  Interest: 


representing  an  executor  in  admitting  a  will  to  probate 
and  thereafter  representing  a  legatee  defending  the 
will  in  a  will  contest  does  not  necessarily  show  a  con¬ 


flict  of  interest .  496 

Criminal  Acts: 

conversion  of  a  client’s  funds  involves  moral  turpitude 
and  warrants  disbarment,  in  the  absence  of  mitigating 

circumstances .  49 

a  criminal  conviction  is  conclusive  on  the  question  of  an 

attorney’s  guilt .  56 

a  conviction  involving  fraud  constitutes  moral  turpitude 
that  warrants  disciplinary  action .  56 


Disbarment. — See  Discipline  Imposed. 

Discipline  Imposed: 

conversion  of  a  client’s  funds  involves  moral  turpitude 
and  warrants  disbarment,  in  the  absence  of  mitigating 


circumstances .  49 

an  attorney  may  be  disbarred  where  he  fails  to  repay 
funds  loaned  him  by  a  client,  converts  a  client's  settle¬ 
ment  payment,  and  engages  in  deceptive  conduct  be¬ 
fore  the  Hearing  Board .  50 


630 


Index 


68  Ill.  2d 
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Discipline  Imposed. — Continued. 

a  3-year  suspension  is  appropriate  where  an  attorney  is 
convicted  of  mail  fraud  for  his  role  as  attorney  in  a 

fraudulent  insurance  scheme .  56 

the  discipline  imposed  on  an  attorney  should  be  deter¬ 
mined  on  the  merits  of  each  case .  473 

a  30-day  suspension  is  proper  where  an  attorney  threat¬ 
ens  his  associates  in  order  to  induce  them  not  to  testify 
against  him  in  a  disciplinary  proceeding  and  files  suits 
against  the  administrator  of  the  disciplinary  commis¬ 
sion  .  473 

the  appropriate  sanction  in  an  attorney  disciplinary  mat¬ 
ter  must  be  determined  on  the  merits  of  each  case.  .  496 
a  75-year-old  attorney  is  properly  censured  where  he 
fails  to  advise  the  court  that  the  executor  whom  he 
represents  does  not  intend  to  defend  the  will  and  that 
the  attorney  has  a  contingent  fee  contract  with  a  de¬ 
fending  legatee .  496 

Ethics: 

the  ABA  Code  of  Professional  Responsibility  may  serve 

as  a  guide  in  attorney  disciplinary  matters .  496 

Moral  Turpitude: 

conversion  of  a  client’s  funds  involves  moral  turpitude 
and  warrants  disbarment,  in  the  absence  of  mitigating 

circumstances .  49 

a  conviction  involving  fraud  constitutes  moral  turpitude 

that  warrants  disciplinary  action .  56 

Procedure: 

an  attorney  may  be  tried  only  for  the  charges  filed  ggainst 
him,  but  false  testimony  in  a  disciplinary  proceeding 

demonstrates  unfitness  to  practice  law .  50 

an  attorney  may  not  successfully  complain  of  his  lack  of 
access  to  a  disciplinary  commission’s  files  where  he 

does  not  show  resulting  prejudice .  473 

an  attorney  has  the  right  to  vigorously  defend  a  dis¬ 
ciplinary  proceeding  against  him .  473 

Professional  Misconduct: 

borrowing  funds  from  a  client  without  agreed  terms  of 
repayment,  together  with  failure  to  pay  the  client 

another  obligation  when  due,  warrants  discipline .  49 

an  attorney  should  be  disciplined  for  settling  a  personal 
injury  claim  and  cashing  a  settlement  check  without 

his  client’s  authorization .  49 

an  attorney  may  be  tried  only  for  the  charges  filed 
against  him,  but  false  testimony  in  a  disciplinary  pro¬ 
ceeding  demonstrates  unfitness  to  practice  law .  50 
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Professional  Misconduct. — Continued. 

an  attorney  acts  improperly  where  he  threatens  to  charge 
his  associates  with  ethical  and  legal  violations  in  order 
to  induce  them  not  to  testify  in  a  disciplinary  pro¬ 
ceeding  against  him .  472 

Purpose  of  Discipline: 

the  concern  of  the  courts  in  attorney  discipline  is  to  pro¬ 
tect  the  public,  maintain  professional  integrity,  and 
preserve  the  administration  of  justice  from  reproach.  .  56 

the  purpose  of  attorney  discipline  is  to  safeguard  the 
public  and  maintain  the  integrity  of  the  legal  profes¬ 
sion  .  473 

the  purpose  of  attorney  discipline  is  to  safeguard  the 
public  and  maintain  the  integrity  of  the  legal  profes¬ 
sion  .  496 

Suspension. — See  Discipline  Imposed. 

DISCOVERY.— See  CRIMINAL  LAW  (Discovery). 

DOUBLE  JEOPARDY.— See  CRIMINAL  LAW  (Double 
Jeopardy). 

DRUG  ABUSE.— See  CRIMINAL  LAW  (Drug  Abuse). 

DUE  PROCESS.— See  CONSTITUTIONAL  LAW 
(Due  Process). 

DURESS.— See  also  FRAUD. 

duress  defined .  420 

the  burden  of  proving  duress  is  on  the  person  asserting 

it .  420 

mere  annoyance  or  vexation  will  not  constitute  duress.  .  420 
mere  advice,  argument  or  persuasion  do  not  constitute 
duress  or  undue  influence  if  the  individual  acts  freely.  420 
unsettling  influences  or  pressures  to  which  a  mother  was 


subjected  when  she  executed  a  surrender  for  adoption 
do  not  constitute  duress  absent  a  threat  of  a  wrongful 

act .  420 

acts,  to  be  avoided,  must  have  been  induced  by  a  wrong¬ 
ful  act  or  wrongful  threats .  421 


no  wrongful  threat  that  would  void  a  surrender  for  adop¬ 
tion  is  involved  where  the  party  executing  the  sur¬ 
render  is  of  legal  age  and  employed  but  is  threatened 
by  her  parents  with  having  to  move  out  of  their  house  421 


EDUCATION.— See  SCHOOLS. 
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a  challenge  to  the  taking  of  land  by  eminent  domain  is 

properly  raised  by  the  owner  of  the  land  taken .  151 

a  judgment  ordering  condemnation  proceedings  and 
necessarily  determining  only  that  highway  access  has 
been  impaired  does  not  estop  the  condemnor  from  rais¬ 
ing  damage  issues .  342 

absence  of  contiguity  or  present  unity  of  use  has  been 
held  to  defeat  compensation  for  land  not  taken,  even 

if  intent  to  establish  unity  of  use  is  shown .  343 

property  owners  contiguous  to  a  public  road  may  be 
compensated  for  its  closing  while  nonabutting  owners 

may  not  be .  343 

a  landowner  cannot  be  compensated  for  a  change  in  the 
public’s  use  of  an  abutting  highway  if  access  to  it  is 

not  impaired .  343 

a  change  in  use  of  an  abutting  highway  that  becomes  a 
frontage  or  secondary  road  along  a  new  limited-access 

highway  is  not  compensable .  343 

the  closing  of  a  road  where  it  intersects  a  limited-access 
highway  is  compensable  only  as  to  land  which  abuts 

the  closed  road .  344 

a  landowner  eompeling  the  bringing  of  eminent  domain 
proceedings  for  loss  of  access  may  recover  his  attorney 

fees .  344 

the  date  of  a  closing  of  a  public  road  is  the  proper  valua¬ 
tion  date  for  resulting  damages  from  loss  of  access .  .  .  344 

EMPLOYMENT.— See  OCCUPATIONAL  DISEASES; 
STRUCTURAL  WORK  ACT;  WORKMEN’S  COMPEN¬ 
SATION. 


EQUITY.— See  also  INJUNCTIONS. 

the  rule  that  equity  may  not  enjoin  illegal  tax  collection 
if  administrative  review  is  available  is  applicable  to 
trial  court  decisions  since  Illinois  Bell  Telephone  Co. 

v.  Allphin .  326 

the  doctrine  of  unjust  enrichment  is  not  applicable  if 

what  was  agreed  upon  has  been  received .  378 

where  a  mortgage  contract  that  fails  to  require  payment 
of  interest  on  the  mortgagor’s  advance  payments  for 
taxes  and  insurance  is  claimed  to  be  a  contract  of 


adhesion,  the  remedy  is  properly  for  the  legislature.  378 
a  specific  contract  between  the  parties  makes  the  doc¬ 
trine  of  unjust  enrichment  inapplicable .  379 

an  adequate  remedy  at  law  must  be  clear,  complete,  and 
as  practicable  as  the  alternative  equitable  remedy — 
injunctions .  542 
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ESCROWS.— See  MORTGAGES.  page 

ESTATES.— See  INHERITANCE. 

ESTOPPEL. 

one  requirement  of  estoppel  by  verdict  is  that  a  former 
judgment  necessarily  determined  the  same  material 
and  controlling  fact  that  is  at  issue  in  the  pending 

case .  342 

a  judgment  cannot  have  a  collateral  estoppel  effect  where 
there  is  uncertainty  as  to  what  facts  were  determined 

by  it .  342 

a  judgment  ordering  condemnation  proceedings  and 
necessarily  determining  only  that  highway  access  has 
been  impaired  does  not  estop  the  condemnor  from  rais¬ 
ing  damage  issues .  342 

ESTOPPEL  BY  VERDICT.— See  ESTOPPEL. 

EVIDENCE. 

Experiments: 

a  trial  court  may  not  conduct  experiments  or  investiga¬ 
tions  that  consider  evidence  not  properly  introduced 


at  trial .  252 

when  a  trial  judge’s  in-chambers  examination  of  a  gun 
alleged  to  have  accidentally  killed  the  victim  is  not 
shown  to  be  improper .  252 


Experts: 

failure  to  establish  that  construction  industry  customs 
and  practices  testified  to  by  an  expert  witness  are  in 
effect  on  the  date  of  an  alleged  negligent  construction 

is  prejudicial  error .  79 

Foundation: 

a  construction  code  is  not  proper  evidence  of  construc¬ 
tion  standards  without  a  showing  that  the  code  re¬ 


flected  standards  at  the  time  of  the  alleged  negligence 

or  was  intended  to  eliminate  existing  hazards .  79 

failure  to  establish  that  construction  industry  customs 
and  practices  testified  to  by  an  expert  witness  are  in 
effect  on  the  date  of  an  alleged  negligent  construction 

is  prejudicial  error .  79 

Hearsay: 

extrajudicial  admissions  made  by  a  party  opponent  are 

not  excludable  as  hearsay .  276 

Husband  and  Wife. — See  Privilege. 

Improperly  Considered  Evidence: 


a  trial  court  may  not  conduct  experiments  or  investiga¬ 
tions  that  consider  evidence  not  properly  introduced 
at  trial .  252 
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Improperly  Considered  Evidence. — Continued. 

when  a  trial  judge’s  in-ehambers  examination  of  a  gun 
alleged  to  have  accidentally  killed  the  victim  is  not 

shown  to  be  improper . . .  252 

the  presumption  that  a  trial  court  considers  only  com¬ 
petent  evidence  in  reaching  a  verdict  may  be  rebutted 

by  an  affirmative  showing  in  the  record .  252 

Presumptions: 

the  presumption  that  a  trial  court  considers  only  com¬ 
petent  evidence  in  reaching  a  verdict  may  be  rebutted 

by  an  affirmative  showing  in  the  record .  252 

Privilege: 

spouses  may  testify  for  or  against  each  other  but  con¬ 
fidential  communications  between  them  are  privileged  276 
interspousal  communications  are  not  privileged  if  heard 


by  third  parties .  276 

one  who  learns  an  interspousal  communication  by  eaves¬ 
dropping,  or  by  the  interception,  loss  or  misdelivery 

of  a  writing  may  testify  thereto .  276 

revelation  of  a  privileged  communication  by  the  holder 
of  the  privilege  operates  as  a  waiver .  276 


a  confidential  interspousal  communication  does  not  be¬ 
come  admissible  merely  because  revealed  by  the  wife 
in  the  presence  of  the  husband  and  investigators.  .  .  276 
a  defendant’s  public  confirmation  that  he  told  his  wife  he 
had  shot  his  paramour  is  not  protected  by  the  marital 
privilege .  277 

EXECUTORS.— See  INHERITANCE. 

EXHAUSTION  OF  REMEDIES.— See  ADMINISTRATIVE 
LAW  (Judicial  Relief). 

EXPERT  WITNESSES.— See  EVIDENCE  (Experts); 
WORKMEN’S  COMPENSATION  (Experts). 

FELONY  MURDER.— See  CRIMINAL  LAW  (Felony 
Murder). 

FIDUCIARIES.— See  also  ATTORNEYS  AT  LAW; 
DISCIPLINARY  PROCEEDINGS;  TRUSTS. 

a  constructive  trust  may  be  imposed  where  a  fiduciary 
relationship  is  breached,  but  facts  sufficient  to  establish 
creation  of  such  relationship  must  be  alleged .  379 
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FINES  AND  PENALTIES.— See  CRIMINAL  LAW  page 

(Sentences). 

FIRE  INSURANCE.— See  INSURANCE. 

FRAUD.— See  also  DURESS. 

fraud  implies  a  wrongful  intent  and  an  act  calculated 


to  deceive .  421 

misrepresentation  constituting  fraud  defined .  421 


an  adoption  agency’s  acceptance  of  a  surrender  for  adop¬ 
tion  from  a  person  facing  assorted  mental  pressures 
does  not  involve  fraud  that  would  void  the  surrender.  422 

FREEDOM  OF  SPEECH.— See  CONSTITUTIONAL  LAW 
(First  Amendment). 

GUARDIANSHIP.— See  JUVENILES  (Guardianship). 

GUILTY  PLEAS.— See  CRIMINAL  LAW  (Pleas  of  Guilty). 

HIGHWAYS.— See  also  EMINENT  DOMAIN. 

a  contractor  has  the  duty  to  give  warning  of  dangers 
created  by  its  construction  work,  but  only  where  the 

contractor  himself  creates  the  risk .  223 

contractors  must  mark  highway  detours  they  have  con¬ 
structed  .  223 

contractors  must  warn  of  excavations  they  have  created 

or  exposed .  223 

contractors  must  warn  of  dangers  they  create  in  road 

surfaces  or  pedestrian  paths .  224 

contractors  must  warn  drivers  of  an  abrupt  narrowing 

of  the  road  at  a  bridge .  224 

contractors  must  warn  of  lane  changes  required  by  their 

work .  224 

a  State  employee  cannot  be  held  personally  liable  for 
failure  to  establish  a  no-passing  zone  where  one  is 
called  for  by  State  standards .  224 

HOME  RULE.— See  MUNICIPAL  CORPORATIONS 
(Home  Rule). 

HOMICIDE.— See  CRIMINAL  LAW  (Murder). 

HUSBAND  AND  WIFE.— See  EVIDENCE  (Privilege); 
PARENT  AND  CHILD. 
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a  public  official  is  immune  from  personal  liability  for  the 

performance  of  discretionary  duties .  224 

a  State  employee  cannot  be  held  personally  liable  for 
failure  to  establish  a  no-passing  zone  where  one  is 

called  for  by  State  standards .  224 

a  State  employee’s  immunity  for  discretionary  actions  is 
not  defeated  by  the  fact  that  he  is  covered  by  liability 

insurance .  224 

the  immunity  of  a  governmental  entity  and  that  of  a 
public  official  rest  upon  different  premises .  225 

INCOME  TAXES.— See  TAXES  ( Income  Tax). 

INDICTMENTS. — See  CRIMINAL  LAW  (Indictments  and 
Informations). 

INDIGENTS.— See  CRIMINAL  LAW  (Indigents). 

INFORMATIONS.— See  CRIMINAL  LAW  (Indictments  and 
Informations). 

INHERITANCE.— See  also  TRUSTS. 

representing  an  executor  in  admitting  a  will  to  probate 
and  thereafter  representing  a  legatee  defending  the 
will  in  a  will  contest  does  not  necessarily  show  a  con¬ 
flict  of  interest .  496 

a  75-year-old  attorney  is  properly  censured  where  he 
fails  to  advise  the  court  that  the  executor  whom  he 
represents  does  not  intend  to  defend  the  will  and  that 
the  attorney  has  a  contingent  fee  contract  with  a  de¬ 
fending  legatee .  496 

a  bank  co-trustee  must  restore  to  an  estate  amounts 
which  it  distributes  in  breach  of  its  duty  of  trust ....  503 
when  a  bank  co-trustee’s  breach  of  trust  in  making  a 
wrongful  distribution  from  an  estate  does  not  justify 


its  removal  as  trustee .  503 

the  duty  of  a  court  construing  a  will  is  to  determine  the 

intent  of  the  testator .  504 

testamentary  intent  is  determined  from  the  will  as  a 
whole,  giving  words  their  plain  and  ordinary  mean¬ 
ing  .  504 

rules  of  presumed  intention  are  not  resorted  to  where  a 
testator’s  intent  can  be  gathered  from  the  will  itself.  .  504 
the  charging  of  attorney’s  fees  against  an  estate  is  a 
matter  for  the  discretion  of  the  trial  court .  507 
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when  co-trustees’  legal  expenses  resulting  from  honest 
disagreement  with  another  co-trustee  may  be  charged 

against  the  estate  creating  the  trust .  507 

attorney’s  fees  of  co-trustees  may  be  charged  to  the 
estate  creating  the  trust  where  they  result  from  honest 

differences  of  opinion .  508 

when  the  charging  of  an  estate  for  fees  of  an  attorney 
who  represented  both  a  testamentary  trust  beneficiary 
and  two  of  the  co-trustees  will  not  be  set  aside .  508 

INJUNCTIONS.— See  also  EQUITY. 

the  rule  that  equity  may  not  enjoin  illegal  tax  collection 
if  administrative  review  is  available  is  applicable  to 
trial  court  decisions  since  Illinois  Bell  Telephone  Co. 

v.  Allphin .  326 

the  State  is  not  immune  from  a  Medicaid  vendor’s  suit 
to  enjoin  its  threatened  suspension  from  the  Medicaid 

program .  541 

irreparable  harm  and  lack  of  an  adequate  legal  remedy 
are  shown  where  a  Medicaid  vendor  seeks  to  enjoin 
its  threatened  suspension  from  the  program  that  in¬ 
volves  90%  of  its  business  and  where  the  State  might 
be  immune  from  a  damage  action .  542 

INSTRUCTIONS. 

if  a  roof  is  being  used  as  a  support  or  scaffold,  a  tend¬ 
ered  instruction  stating  that  the  Structural  Work  Act  is 

violated  if  the  roof  is  not  safe  should  be  given .  401 

pleadings  in  a  Structural  Work  Act  action  alleging  failure 
to  provide  a  safe  scaffold  do  not  preclude  an  instruc¬ 
tion  asserting  that  a  roof  from  which  the  plaintiff  fell 

constituted  an  unsafe  scaffold .  401 

failure  to  give  a  tendered  instruction  to  the  effect  that 
the  Structural  Work  Act  was  violated  if  the  roof  from 
which  the  plaintiff  fell  was  unsafe  warrants  granting 
the  plaintiff  a  new  trial .  401 

INSURANCE. 

a  State  employee’s  immunity  for  discretionary  actions  is 
not  defeated  by  the  fact  that  he  is  covered  by  liability 

insurance .  224 

a  clause  in  a  standard  fire  insurance  policy  shortening 
the  time  in  which  an  insured  might  enforce  a  claim 
against  the  insurer  may  be  unenforceable  if  uncon¬ 
stitutionally  mandated  by  the  Director  of  Insurance.  361 
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the  power  to  prescribe  a  standard  policy  of  fire  insur¬ 
ance  has  been  delegated  to  the  Director  of  Insurance 

by  the  legislature .  361 

the  legislature  may  validly  delegate  to  the  Director  of 
Insurance  the  power  to  limit  the  time  within  which  an 
action  may  be  brought  on  a  fire  insurance  policy.  ...  361 
the  legislature  intended  to  prevent  chaotic  proliferation 


of  disparate  fire  insurance  policies .  363 

a  delegation  to  the  Director  of  Insurance  permitting  him 
to  require  a  “reasonable”  uniform  fire  insurance  policy 

might  be  unconstitutional .  363 

sufficient  statutory  standards  are  established  for  the  au¬ 
thority  of  the  Director  of  Insurance  to  prescribe  basic 
fire  insurance  policies .  364 


INTERSTATE  COMMERCE  COMMISSION.— See  COM¬ 
MON  CARRIERS. 

JUDGMENTS. 

Declaratory  Judgments: 

genuine  issues  of  material  fact  do  not  preclude  sum¬ 
mary  judgment  in  a  declaratory  judgment  action  where 
their  determination  may  be  necessary  for  an  underlying 
action  but  is  not  necessary  in  the  declaratory  judg¬ 
ment  .  327 

Directed  Verdicts: 

a  directed  verdict  for  a  defendant  may  be  entered  on  ap¬ 
peal  when  all  the  evidence  considered  in  a  light  most 
favorable  to  the  plaintiff  so  overwhelmingly  favors  the 
defendant  that  no  contrary  verdict  could  ever  stand.  .  79 

a  directed  verdict  for  a  road  repaving  company  will  be 
affirmed  where  its  negligence  was  alleged  but  the 
company  assigned  performance  of  the  contract  and 

did  not  participate  in  the  work .  223 

Estoppel  by  Verdict. — See  ESTOPPEL. 

Res  Judicata. — See  ESTOPPEL. 

Retroactivity: 

retroactive  effect  of  a  decision  is  restricted  where  a 
change  in  the  law  would  impose  undue  hardships  on 


those  who  relied  upon  it .  452 

the  retroactive  effect  of  a  decision  is  not  limited  where 

no  change  in  prior  law  is  effected .  452 

when  taxpayers  have  not  shown  that  they  relied  upon 
alleged  prior  law  to  an  extent  that  the  retroactive 
effect  of  a  decision  imposing  tax  liability  on  them 
should  be  limited .  452 
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Summary  Judgments: 

an  order  granting  summary  judgment  must  be  reversed  if 

there  is  a  material  question  of  fact .  8 

a  motion  for  summary  judgment  containing  a  State 
agency’s  statement  of  nonreeeipt  of  a  document  from 
the  plaintiff  is  not  notice  of  its  nonreceipt  requiring  the 

filing  of  a  duplicate  notice .  19 

when  summary  judgment  should  not  be  granted  against 
a  plaintiff  who  allegedly  failed  to  file  the  disclaimer  of 
workmen’s  compensation  benefits  that  is  a  prerequisite 

to  his  civil  action .  20 

genuine  issues  of  material  fact  do  not  preclude  sum¬ 
mary  judgment  in  a  declaratory  judgment  action  where 
their  determination  may  be  necessary  for  an  underlying 
action  but  is  not  necessary  in  the  declaratory  judg¬ 
ment  .  327 

JUDICIAL  RESTRAINT.— See  CONSTITUTIONAL  LAW 
(Judicial  Restraint). 

JURISDICTION.— See  also  COURTS. 

a  foreign  corporation  must  be  “doing  business”  in  Illinois 
to  justify  service  of  process  upon  it  in  the  same  manner 

as  a  resident  corporation .  39 

where  a  foreign  corporation’s  in-State  activity  is  suf¬ 
ficiently  substantial,  jurisdiction  may  be  asserted  over 

it  for  a  cause  arising  from  out-of-State  activities .  39 

a  railroad  not  licensed  in  Illinois  may  be  sued  in  Illinois 
when  it  has  an  Illinois  office  and  an  employee  in  Illi¬ 
nois  who  expedites  movement  of  the  company’s  railcars  39 
an  order  in  a  special  statutory  proceeding  must  contain 
the  jurisdictional  findings  prescribed  by  statute .  126 

JURY. 

a  jury  verdict  should  not  be  set  aside  merely  because  the 
jury  might  have  found  differently  or  judges  might 

reach  other  conclusions .  80 

a  reviewing  court  usurps  the  jury’s  function  where  it  sub¬ 
stitutes  its  own  judgment  therefor .  80 

a  juror’s  lack  of  candor  on  voir  dire  examination  does  not 
raise  questions  of  due  process  or  the  right  to  trial  by 

jury .  136 

prejudice  must  be  shown  before  a  juror’s  false  testimony 

on  voir  dire  will  justify  a  new  trial .  136 

a  trial  court’s  decision  to  grant  a  new  trial  for  a  juror’s 
false  voir  dire  testimony  will  not  be  reversed  if  preju¬ 
dice  could  properly  have  been  found  by  the  trial  court  136 
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when  a  new  trial  may  be  granted  based  on  a  jury  fore¬ 
man’s  false  voir  dire  testimony  as  to  his  involvement  in 
other  lawsuits .  136 

JUVENILES. 

Admissions: 

the  voluntariness  of  a  minor’s  waiver  of  rights  should  be 

determined  with  special  care .  160 

Adoption. — See  ADOPTION. 

Custody: 

a  juvenile’s  grandmother  may  apply  for  a  change  of 

custody  as  a  ‘'person  interested  in  the  minor” .  125 

the  right  of  a  parent  to  custody  of  a  child  is  a  right 

protected  by  the  fourteenth  amendment .  422 

Guardianship: 

a  grandmother  should  be  allowed  an  evidentiary  hearing 
on  her  petition  for  a  change  of  guardianship  where  she 
alleges  she  has  cared  for  the  children  since  their  birth  125 
an  evidentiary  hearing  should  be  permitted  on  a  grand¬ 
mother’s  change-of-guardianship  petition  alleging  that 
the  mother,  who  has  authorized  the  appointment  of  a 
guardian  with  power  to  consent  to  adoption,  is  il¬ 
literate  and  mentally  retarded .  125 

an  order  appointing  a  guardian  with  power  to  consent  to 
the  children’s  adoption  is  not  invalid  for  failure  to  spe¬ 
cifically  adjudge  the  children  “wards  of  the  court”.  .  .  126 
the  State  has  standing  to  take  an  appeal  in  a  proceeding 
challenging  the  appointment  of  a  county  probation  of¬ 
ficer  as  a  juvenile’s  guardian .  127 

Juvenile  Proceedings,  Generally: 

a  foster  parent  or  an  agency  interested  in  a  minor  has  a 
right  to  be  heard  in  a  juvenile  proceeding  but  not  to 

become  a  party .  125 

failure  to  file  responsive  pleadings  to  a  petition  for 


change  of  guardianship  does  not  warrant  granting  the 
relief  asked  for  in  the  petition  when  no  responsive 

pleadings  were  required .  126 

the  State  has  standing  to  take  an  appeal  in  a  proceeding 
challenging  the  appointment  of  a  county  probation  of¬ 
ficer  as  a  juvenile’s  guardian .  127 

the  legislature  is  authorized  to  protect  children  within 
its  jurisdiction .  422 


LEGATEES.— See  INHERITANCE. 
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LEGISLATIVE  INTENT.— See  STATUTES.  page 

LESSER  INCLUDED  OFFENSES.— See  CRIMINAL 
LAW  (Lesser  Included  Offenses). 

LIMITATIONS. 

a  clause  in  a  standard  fire  insurance  policy  shortening 
the  time  in  which  an  insured  might  enforce  a  claim 
against  the  insurer  may  be  unenforceable  if  uncon¬ 
stitutionally  mandated  by  the  Director  of  Insurance.  361 
the  legislature  may  validly  delegate  to  the  Director  of 
Insurance  the  power  to  limit  the  time  within  which  an 
action  may  be  brought  on  a  fire  insurance  policy.  ...  361 


MANDAMUS. 

a  mandamus  action  to  compel  the  execution  of  munici¬ 
pal  bonds  for  a  redevelopment  project  does  not  raise 
issues  of  the  use  of  eminent  domain  to  acquire  prop¬ 
erty  for  the  project .  64 

mandamus  may  issue  to  compel  a  mayor  to  execute  mu¬ 
nicipal  bonds  authorized  by  ordinance  for  a  downtown 

redevelopment  project .  64 

mandamus  is  appropriate  to  enforce  an  accused  parole 
violator’s  right  to  a  reasonably  prompt  hearing  on  pa¬ 
role  revocation .  90 

mandamus  is  appropriate  to  compel  an  agency  official  to 
exercise  the  discretion  vested  in  him .  90 


MARIJUANA.— See  CRIMINAL  LAW  (Drug  Abuse). 

MEDICAL  ASSISTANCE  PROGRAM.— See  PUBLIC  AID. 

MEDICAL  PRACTICE  ACT.— See  MEDICINE  AND 
SURGERY. 

MEDICINE  AND  SURGERY. 

the  statute  restricting  advertising  by  licensees  under  the 
Medical  Practice  Act  is  overly  broad  and  may  operate 
to  suppress  restrained  professional  advertising  pro¬ 


tected  by  the  first  amendment .  579 

a  chiropractor  suspended  from  practice  for  violating  a 
statutory  ban  on  advertising  may  not  successfully  in¬ 
voke  the  first  amendment  without  showing  that  his 
advertisements  are  protected .  579 
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the  State  has  a  real  and  compelling  interest  in  restrict¬ 
ing  advertisements  of  health-care  services  to  those 

which  are  truthful,  informative,  and  helpful .  580 

when  a  chiropractor’s  advertisements  are  uninformative, 
misleading  and  do  not  constitute  restrained  profes¬ 
sional  advertising  that  is  entitled  to  first  amendment 

protection .  580 

regulation  of  misleading  and  untruthful  professional  ad¬ 
vertising  is  constitutionally  permissible  as  to  health¬ 
care  professions .  580 


MINORS.— See  JUVENILES. 

MISREPRESENTATION.— See  FRAUD. 

MISTRIAL.— See  CRIMINAL  LAW  (Mistrial). 

MOOTNESS. 

courts  should  not  address  issues  when  no  actual  rights  or 
interests  of  the  parties  remain .  88 

MORTGAGES. 

when  the  language  of  a  mortgage  contract  is  ambiguous 
as  to  intent  to  create  a  trust  for  funds  paid  by  the 


mortgagor  in  advance  for  taxes  and  insurance .  376 

an  agreement  to  pay  interest  on  funds  paid  in  advance 
by  a  mortgagor  for  taxes  and  insurance  tends  to 
negate  an  intent  to  create  a  trust  as  to  them .  376 


Federal  regulations  requiring  funds  paid  in  advance  to  a 
mortgagee  for  taxes  and  insurance  to  be  held  “for  the 
benefit  and  account  of  the  mortgagor”  do  not  require 


imposition  of  a  trust  as  to  those  funds .  377 

regulations  as  to  a  federally  insured  mortgagee’s  abuse 
of  escrows  do  not  mean  that  advance  funds  paid  by  a 
mortgagor  for  taxes  and  insurance  are  to  be  held  in 

trust .  377 

a  Federal  mortgagee’s  guide  published  a  year  after  ex¬ 
ecution  of  a  mortgage  document  does  not  speak  to 
the  intent  of  the  parties  thereto .  377 


FHA  regulations  to  which  a  mortgagee  is  subject  are  not 
determinative  of  the  content  of  a  mortgage  contract 
where  they  are  not  referred  to  or  incorporated  therein  378 
a  claim  that  a  mortgagee  should  segregate  and  pay  in¬ 
terest  on  a  mortgagor’s  advance  payments  for  taxes 
and  insurance  should  be  judged  in  light  of  the  well- 
established  custom  to  the  contrary .  378 
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where  a  mortgage  contract  that  fails  to  require  payment 
of  interest  on  the  mortgagor’s  advance  payments  for 
taxes  and  insurance  is  claimed  to  be  a  contract  of 
adhesion,  the  remedy  is  properly  for  the  legislature.  378 

MOTION  PICTURES.— See  CONSTITUTIONAL  LAW 
(First  Amendment). 

MOTIONS.— See  PRACTICE. 

MOTOR  VEHICLES.— See  CRIMINAL  LAW  ( Search  and 
Seizure;  Traffic  Offenses). 


MUNICIPAL  CORPORATIONS.— See  also  ZONING. 

Bond  Issues: 

the  test  for  a  municipal  bond  issue  challenged  as  an  im¬ 
proper  use  of  public  funds  and  credit  is  whether  the 

proceeds  are  intended  for  public  purposes .  63 

municipal  bonds  must  be  issued  for  a  public  purpose 
whether  they  are  of  the  revenue  or  general  obligation 

type .  63 

elimination  of  a  blighted  area  is  a  proper  public  purpose 

for  a  municipal  bond  issue .  63 

the  validity  of  a  municipal  bond  issue  intended  to  elimi¬ 
nate  blight  is  not  affected  by  the  ultimate  use  of  the 
land  involved  or  its  sale  or  lease  to  private  interests.  .  63 


stimulation  of  commercial  redevelopment  in  a  decaying 
downtown  area  is  a  valid  purpose  for  which  a  munici¬ 
pality  may  issue  bonds .  63 

a  bond  issue  to  finance  a  city’s  redevelopment  project  is 
not  invalid  for  the  city’s  continued  participation  in  the 
project  or  its  collaboration  with  private  developers.  .  .  64 

a  mandamus  action  to  compel  the  execution  of  munici¬ 
pal  bonds  for  a  redevelopment  project  does  not  raise 
issues  of  the  use  of  eminent  domain  to  acquire  prop¬ 


erty  for  the  project .  64 

mandamus  may  issue  to  compel  a  mayor  to  execute  mu¬ 
nicipal  bonds  authorized  by  ordinance  for  a  downtown 

redevelopment  project .  64 

Home  Rule: 

a  declaration  of  exclusivity  as  to  State  regulation  of  real 
estate  brokers  is  sufficient  without  amending  a  general 


statute  permitting  municipal  regulation  of  “brokers”.  .  215 
the  1970  Constitution  does  not  confer  extraterritorial 
powers  on  home  rule  units 
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Home  Rule. — Continued. 

a  home  rule  municipality  has  the  same  statutory  powers 
to  zone  extraterritorially  as  a  non-home-rule  mu¬ 
nicipality  .  352 

whether  a  municipality  has  home  rule  power  to  zone 
extraterritorially  need  not  be  examined  where  it  has 

statutory  power  to  do  so .  352 

Tort  Liability: 

the  immunity  of  a  governmental  entity  and  that  of  a 

public  official  rest  upon  different  premises .  225 

Zoning: 

a  home  rule  municipality  has  the  same  statutory  powers 
to  zone  extraterritorially  as  a  non-home-rule  mu¬ 
nicipality  .  352 

whether  a  municipality  has  home  rule  power  to  zone 
extraterritorially  need  not  be  examined  where  it  has 

statutory  power  to  do  so .  352 

a  statute  permitting  municipalities  to  zone  subdivisions 
in  non  municipal  areas  within  IV2  miles  of  their  borders 

has  been  held  valid .  352 

a  statute  permitting  a  municipality  to  require  a  subdivi¬ 
sion  plat  to  designate  land  for  schools  and  parks  does 
not  limit  municipal  power  to  require  land  dedication 

for  those  purposes .  352 

the  1970  Constitution  does  not  confer  extraterritorial 
powers  on  home  rule  units .  352 


MURDER.— See  CRIMINAL  LAW  (Murder). 

NEGLIGENCE.— See  also  OCCUPATIONAL  DISEASES; 
STRUCTURAL  WORK  ACT;  WORKMEN’S  COMPEN¬ 
SATION. 

Agents. — See  Principal  and  Agent. 

Burden  of  Proof: 

negligence  may  be  proved  by  direct  or  circumstantial 

evidence .  80 

Court  of  Claims. — See  Governmental  Liability. 

Directed  Verdicts: 

a  directed  verdict  for  a  defendant  on  appeal  is  improper 
where  there  is  circumstantial  evidence  of  the  negligent 
construction  of  concrete  steps  that  would  support  the 


jury’s  verdict  for  the  plaintiff .  80 

a  directed  verdict  for  a  road  repaving  company  will  be 
affirmed  where  its  negligence  was  alleged  but  the 
company  assigned  performance  of  the  contract  and 
did  not  participate  in  the  work .  223 
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NEGLIGENCE — Continued.  page 

Duty: 

a  contractor  has  the  duty  to  give  warning  of  dangers 
created  by  its  construction  work,  but  only  where  the 

contractor  himself  creates  the  risk .  223 

contractors  must  mark  highway  detours  they  have  con¬ 
structed  .  223 

contractors  must  warn  of  excavations  they  have  created 

or  exposed .  223 

contractors  must  warn  of  dangers  they  create  in  road 

surfaces  or  pedestrian  paths .  224 

contractors  must  warn  drivers  of  an  abrupt  narrowing 

of  the  road  at  a  bridge .  224 

contractors  must  warn  of  lane  changes  required  by  their 

work .  224 

a  repaving  contractor  for  the  State  cannot  be  found 
negligent  for  failing  to  post  the  highway  on  which  it 
is  working  as  a  no-passing  zone  where  the  State  has 

not  done  so .  224 

Governmental  Liability: 

the  statutes  requiring  tort  claims  against  the  State  to  be 
pursued  in  the  Court  of  Claims  are  constitutional  and 
warrant  dismissal  of  a  negligence  action  against  the 

State .  223 

the  immunity  of  a  governmental  entity  and  that  of  a 
public  official  rest  upon  different  premises .  225 

Immunity: 

the  immunity  of  a  governmental  entity  and  that  of  a  pub¬ 
lic  official  rest  upon  different  premises .  225 

Independent  Contractors. — See  Principal  and  Agent. 

Principal  and  Agent: 

a  verdict  for  a  defendant  agent  does  not  mean  she  is  free 
of  negligence  or  foreclose  liability  of  her  principal 
where  she  is  sued  only  as  an  independent  contractor 

and' found  not  to  be  one .  309 

Standard  of  Care: 

a  construction  code  is  not  proper  evidence  of  construc¬ 
tion  standards  without  a  showing  that  the  code  re¬ 
flected  standards  at  the  time  of  the  alleged  negli¬ 
gence  or  was  intended  to  eliminate  existing  hazards.  .  79 

failure  to  establish  that  construction  industry  customs  and 
practices  testified  to  by  an  expert  witness  are  in  effect 
on  the  date  of  an  alleged  negligent  construction  is 
prejudicial  error .  79 
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NEGLIGENCE. — Continued. 

Standard  of  Care. — Continued. 

introduction,  without  foundation,  of  a  construction  in¬ 
dustry  code  and  expert  testimony  as  to  industry  prac¬ 
tices  is  reversible  error  where  the  only  remaining  evi¬ 


dence  of  negligence  is  the  plaintiff’s  own  testimony.  .  79 

Workmens  Compensation,  Effect  of: 

the  defense  that  a  negligence  action  is  barred  by  the 
Workmen’s  Compensation  Act  is  one  that  a  defen¬ 
dant  is  required  to  plead  and  prove .  310 

an  action  against  one’s  employer  or  its  employees  for  in¬ 
juries  or  death  arising  out  of  and  in  the  course  of 
employment  is  barred  by  the  Workmen’s  Compensa¬ 
tion  Act .  310 

when  an  employer’s  provision  of  a  truck  ride  for  com 
detasselers  from  the  field  bars  their  common  law  ac¬ 
tions  for  an  accident  occurring  en  route .  311 

NEW  TRIAL.— See  also  CRIMINAL  LAW  (New  Trial). 

prejudice  must  be  shown  before  a  juror’s  false  testimony 
on  voir  dire  will  justify  a  new  trial .  136 


a  trial  court’s  decision  to  grant  a  new  trial  for  a  juror’s 
false  voir  dire  testimony  will  not  be  reversed  if  preju¬ 
dice  could  properly  have  been  found  by  the  trial  court  136 
when  a  new  trial  may  be  granted  based  on  a  jury  fore¬ 
man’s  false  voir  dire  testimony  as  to  his  involvement  in 

other  lawsuits .  136 

failure  to  give  a  tendered  instruction  to  the  effect  that 
the  Structural  Work  Act  was  violated  if  the  roof  from 
which  the  plaintiff  fell  was  unsafe  warrants  granting 
the  plaintiff  a  new  trial .  401 

NOTICE. 

when  proof  of  mailing  a  notice  to  the  Industrial  Commis¬ 
sion  rejecting  benefits  meets  the  statutory  requirements 
to  establish  its  filing  in  the  absence  of  actual  receipt.  .  19 

a  motion  for  summary  judgment  containing  a  State 
agency’s  statement  of  nonreceipt  of  a  document  from 
the  plaintiff  is  not  notice  of  its  nonreceipt  requiring  the 
filing  of  a  duplicate  notice .  19 

OCCUPATIONAL  DISEASES. 

Asbestosis: 

a  finding  that  a  former  pipe  fitter  has  occupationally- 
related  asbestosis  is  not  improper  when  a  physician  so 
testifies  and  the  evidence  shows  a  7-month  exposure  to 
asbestos .  210 
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OCCUPATIONAL  DISEASES. — Continued.  page 

Asbestosis. — Continued. 

the  last  employer  to  expose  an  employee  to  asbestos  for 
60  days  or  more  is  the  one  liable  for  that  employee’s 

asbestosis .  210 

Findings  of  Fact: 

the  choice  between  conflicting  medical  testimony  is  for 

the  Industrial  Commission . 210 

Medical  Testimomj: 

the  choice  between  conflicting  medical  testimony  is  for 

the  Industrial  Commission .  210 

Occupationally-Related  Diseases: 

a  finding  that  a  former  pipe  fitter  has  occupationally- 
related  asbestosis  is  not  improper  when  a  physician 
so  testifies  and  the  evidence  shows  a  7-month  exposure 
to  asbestos .  210 

OFFICES.— See  PUBLIC  OFFICIALS. 

ORDINANCES.— See  STATUTES. 

PARENT  AND  CHILD.— See  also  ADOPTION; 

JUVENILES. 

the  right  of  a  parent  to  custody  of  a  child  is  a  right 
protected  by  the  fourteenth  amendment .  422 

PARKS. 

a  real  estate  developer  may  be  required  to  contribute  for 
schools  or  parks  in  proportion  to  the  needs  he  creates.  352 

PAROLE.— See  CRIMINAL  LAW  (Parole). 

PARTIES. 

a  foster  parent  or  an  agency  interested  in  a  minor  has  a 
right  to  be  heard  in  a  juvenile  proceeding  but  not  to 
become  a  party .  125 

PENALTIES.— See  CRIMINAL  LAW  (Sentences). 

PHRASES.— See  WORDS  AND  PHRASES. 

PLEADING. 

in  ruling  on  a  defendant’s  motion  to  dismiss,  a  trial  court 
assumes  as  true  the  factual  allegations  of  the  plaintiff’s 
complaint .  540 
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PLEAS  OF  GUILTY.— See  CRIMINAL  LAW  page 

(Pleas  of  Guilty). 

PLUMBING. 

the  licensing  and  regulation  of  the  plumbing  trade  is 
subject  to  the  State’s  power  to  safeguard  public  health  441 
in  testing  the  validity  of  regulations  of  the  plumbing 


trade,  it  must  be  determined  if  they  bear  a  reasonable 
relationship  to  protecting  the  public  from  the  hazards 

of  shoddy  plumbing .  441 

a  requirement  of  practical  experience  in  addition  to 
passing  a  proficiency  examination  is  a  reasonable  re¬ 
quirement  to  assure  competent  plumbing .  441 

when  a  statutory  apprenticeship  requirement  unconstitu¬ 
tionally  confers  on  master  plumbers  an  unregulated 
monopoly  upon  entrance  to  the  profession .  442 


a  statute  permitting  a  plumbing  license  only  after  5  years’ 
apprenticeship  under  a  registered  plumber  or  after 
having  completed  an  approved  course  of  instruction  is 
invalid  if  the  latter  alternative  is  merely  illusory.  .  .  .  442 
an  unlicensed  individual  doing  plumbing  work  could  not 
be  prosecuted  under  the  Illinois  Plumbing  License 
Law  when  the  law’s  educational  alternative  to  appren¬ 
ticeship  was  excessive  and  was  not  related  to  plumb¬ 
ing  skills .  443 

POLICE. 

the  reasonableness  of  a  police  officer’s  conduct  is  judged 
on  the  basis  of  his  responsibility  to  prevent  crime  and 


catch  criminals .  287 

it  is  a  policeman’s  duty  to  investigate  when  confronted 
with  circumstances  giving  the  appearance  of  criminal 
activity  .  .  .  .  288 


POLICE  POWER.— See  CONSTITUTIONAL  LAW 

(Police  Power). 

POST-TRIAL  MOTIONS.— See  CRIMINAL  LAW  (Post- 
Trial  Motions). 

PRACTICE. 

reopening  a  case  for  taking  further  evidence  rests  in  the 


sound  discretion  of  the  trial  court .  400 

it  is  not  an  abuse  of  discretion  to  deny  a  plaintiff s  re¬ 
quest  to  reopen  his  case  to  introduce  a  letter  that  was 
in  his  possession  when  he  presented  his  case .  400 
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PRACTICE. — Continued.  page 

in  ruling  on  a  defendant’s  motion  to  dismiss,  a  trial  court 
assumes  as  true  the  factual  allegations  of  the  plaintiff’s 
complaint .  540 

PRESUMPTIONS.— See  BURDEN  OF  PROOF. 

PRINCIPAL  AND  AGENT.— See  AGENCY. 

PRIVILEGE.— See  EVIDENCE  (Privilege);  PUBLIC 
OFFICIALS  (Immunity). 

PROBABLE  CAUSE.— See  CRIMINAL  LAW  (Arrest; 

Search  and  Seizure). 

PROBATE.— See  INHERITANCE. 

PROBATION.— See  CRIMINAL  LAW  (Probation). 

PROCESS,  SERVICE  OF.— See  JURISDICTION. 

PROPERTY  TAXES.— See  TAXES  ( Real  Estate  Tax). 

PUBLIC  AID. 

the  State  is  not  immune  from  a  Medicaid  vendor’s  suit 
to  enjoin  its  threatened  suspension  from  the  Medicaid 

program . . .  541 

Federal  regulations  require  States  receiving  medical  as¬ 
sistance  payments  to  identify  and  report  suspected 
fraud  by  Medicaid  vendors  but  not  to  suspend  or 

terminate  them .  542 

while  the  Federal  government  may  terminate  payments 
to  a  State  for  services  of  a  fraudulent  Medicaid  vendor, 
the  State  is  not  required  to  terminate  or  suspend  him 
as  a  condition  of  its  participation  in  the  program.  .  .  .  542 
irreparable  harm  and  lack  of  an  adequate  legal  remedy 
are  shown  where  a  Medicaid  vendor  seeks  to  enjoin 
its  threatened  suspension  from  the  program  that  in¬ 
volves  90%  of  its  business  and  where  the  State  might 


be  immune  from  a  damage  action .  542 

the  Director  of  the  Department  of  Public  Aid  does  not 
have  authority  to  terminate  Medicaid  vendors  sus¬ 
pected  of  abuse  or  fraud .  543 
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PUBLIC  CONTRACTS.  page 

while  no  one  has  a  right  to  contract  with  the  State,  the 
holder  of  a  government  contract  has  an  “expectation 
interest”  that  is  protectable .  541 

PUBLIC  FINANCE.— See  CONSTITUTIONAL  LAW 
(Public  Finance). 


PUBLIC  OFFICIALS. 

Immunity: 

a  public  official  is  immune  from  personal  liability  for  the 

performance  of  discretionary  duties .  224 

a  State  employee  cannot  be  held  personally  liable  for 
failure  to  establish  a  no-passing  zone  where  one  is 

called  for  by  State  standards .  224 

a  State  employee’s  immunity  for  discretionary  actions  is 
not  defeated  by  the  fact  that  he  is  covered  by  liability 

insurance .  224 

the  immunity  of  a  governmental  entity  and  that  of  a 
public  official  rest  upon  different  premises .  225 


RAILROADS. 

a  railroad  not  licensed  in  Illinois  may  be  sued  in  Illinois 


when  it  has  an  Illinois  office  and  an  employee  in  Illi¬ 
nois  who  expedites  movement  of  the  company’s  railcars  39 

REAL  ESTATE  BROKERS. 

home  rule  enactments  regulating  real  estate  brokers  are 
void  as  an  unconstitutional  invasion  of  the  exclusive 

power  of  the  State .  215 

the  statute  permitting  municipalities  to  regulate  “brokers 
other  than  insurance  brokers”  does  not  permit  them  to 
license  real  estate  brokers .  215 


REAL  ESTATE  DEVELOPERS.— See  ZONING. 

REAL  ESTATE  TAXES.— See  TAXES  (Real  Estate  Tax). 

REASONABLE  DOUBT.— See  CRIMINAL  LAW  (Reason¬ 
able  Doubt). 

REMAND. — See  APPEAL  (Remand). 


REPEAL.— See  STATUTES. 
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RETAILERS’  OCCUPATION  TAX — See  TAXES  page 

(Retailers’  Occupation  Tax). 

RETROACTIVITY.— See  JUDGMENTS  ( Retroactivity ). 

RIGHT  TO  COUNSEL.— See  CRIMINAL  LAW 
(Right  to  Counsel). 

RIPENESS.— See  COURTS. 

ROADS.— See  HIGHWAYS. 

ROBBERY.— See  CRIMINAL  LAW  (Robbery). 

ROOFS.— See  STRUCTURAL  WORK  ACT. 

SCAFFOLDS.— See  STRUCTURAL  WORK  ACT. 

SCHOOLS. 

a  real  estate  developer  may  be  required  to  contribute  for 
schools  or  parks  in  proportion  to  the  needs  he  creates.  352 
lessees  challenging  a  tax  on  their  leaseholds  from  a  uni¬ 
versity  have  standing  to  invoke  the  property  tax  ex¬ 
emption  in  the  school’s  State  charter  where  its  scope 
affects  their  liability .  451 

SEARCH  AND  SEIZURE.— See  CRIMINAL  LAW 
(Search  and  Seizure). 

SELF-INCRIMINATION.— See  CRIMINAL  LAW 
(Self -Incrimination). 

SENTENCES.— See  CRIMINAL  LAW  (Sentences). 

SEPARATION  OF  POWERS.— See  CONSTITUTIONAL 
LAW  (Separation  of  Powers). 

SERVICE  OF  PROCESS.— See  JURISDICTION. 

SEVERANCE.— See  CRIMINAL  LAW  (Severance). 

SEX  OFFENSES.— See  CRIMINAL  LAW  (Sex  Offenses). 

SOVEREIGN  IMMUNITY.— See  CONSTITUTIONAL 
LAW  (Sovereign  Immunity). 


SPEEDY  TRIAL.— See  CRIMINAL  LAW  (Speedy  Trial). 
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STANDING.  page 

lessees  challenging  a  tax  on  their  leaseholds  from  a  uni¬ 
versity  have  standing  to  invoke  the  property  tax  ex¬ 
emption  in  the  school’s  State  charter  where  its  scope 

affects  their  liability .  451 

a  Medicaid  vendor  has  standing  to  challenge  the  author¬ 
ity  of  the  Director  of  Public  Aid  to  suspend  it  from 
the  Medicaid  program .  541 

STARE  DECISIS. 

decisions  of  United  States  district  and  circuit  courts  are 
not  binding  upon  Illinois  courts .  113 

STATUTE  OF  LIMITATIONS.— See  LIMITATIONS. 

STATUTES.— See  also  APPROPRIATIONS. 

a  second  enactment  on  a  subject  at  the  same  legislative 
session  does  not  repeal  the  first  by  implication  unless 

the  two  are  clearly  repugnant .  216 

statutory  construction  should  ascertain  and  give  effect  to 

the  true  intent  and  meaning  of  the  legislature .  344 

the  constitutionality  of  issuing  an  administrative  rule 
need  not  be  determined  if  the  enabling  statute  or  the 

rule  may  be  construed  to  avoid  it .  361 

administrative  rules  and  regulations  should  be  construed 
with  the  statute  to  make  an  effectual  piece  of  legisla¬ 
tion  .  443 

a  statute  should  be  reasonably  interpreted  according  to 

its  intent  and  meaning .  568 

courts  are  not  confined  to  a  literal  meaning  of  a  statute 
that  would  defeat  the  expressed  intent  of  the  legisla¬ 
ture  and  result  in  absurd  consequences .  568 

STOLEN  GOODS.— See  CRIMINAL  LAW  (Theft). 

STRUCTURAL  WORK  ACT. 

before  an  owner  is  liable  under  the  Structural  Work  Act, 

it  must  have  been  in  charge  of  the  project .  399 

whether  an  owner  is  in  charge  of  a  project  is  ordinarily 

a  question  for  the  jury .  400 

ownership  and  actual  exercise  of  supervision  or  control 
are  factors  to  be  considered  in  determining  if  the  de¬ 
fendant  is  in  charge  of  the  work .  400 

the  question  whether  an  owner  is  in  charge  of  work  is  for 
the  jury  when  the  owner’s  manager  inspects  the  work 
but  claims  no  control  and  the  injured  employee  says 
he  took  orders  only  from  his  foreman .  400 
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STRUCTURAL  WORK  ACT. — Continued.  page 

the  Structural  Work  Act  is  construed  to  effect  the  bene¬ 
volent  purpose  of  protecting  workmen .  401 

if  a  roof  is  being  used  as  a  support  or  scaffold,  a  tend¬ 
ered  instruction  stating  that  the  Structural  Work  Act  is 

violated  if  the  roof  is  not  safe  should  be  given .  401 

pleadings  in  a  Structural  Work  Act  action  alleging  failure 
to  provide  a  safe  scaffold  do  not  preclude  an  instruc¬ 
tion  asserting  that  a  roof  from  which  the  plaintiff  fell 


constituted  an  unsafe  scaffold .  401 

failure  to  give  a  tendered  instruction  to  the  effect  that 
the  Structural  Work  Act  was  violated  if  the  roof  from 
which  the  plaintiff  fell  was  unsafe  warrants  granting 
the  plaintiff  a  new  trial .  401 


SUBDIVISIONS.— See  ZONING. 

SUMMARY  JUDGMENTS.— See  JUDGMENTS 
( Summary  Judgments). 


SUPREME  COURT  RULES. 

Rules  604  and  605  require  a  defendant  to  be  warned  that 
charges  dismissed  in  plea  bargaining  may  be  reinstated 

if  the  guilty  plea  is  withdrawn .  102 

a  reviewing  court’s  power  to  reduce  a  sentence  under 
Rule  615(b)(4)  may  be  exercised  only  where  a  trial 

court  has  abused  its  discretion .  149 

sentencing  a  burglar  with  a  history  of  criminality  to  the 
minimum  1-year  and  maximum  20-year  terms  is  per¬ 
missible  and  should  not  be  altered  on  appeal  under 
Rule  615(b)(4) .  150 


TAXES. 

Burden  of  Proof: 

whether  a  corporate  officer  knowingly,  voluntarily  and 
intentionally  fails  to  make  tax  payments  is  an  issue  of 


fact .  569 

Collection: 

the  rule  that  equity  may  not  enjoin  illegal  tax  collection 
if  administrative  review  is  available  is  applicable  to 
trial  court  decisions  since  Illinois  Bell  Telephone  Co. 

v.  Allphin .  326 

tax-collection  statutes  should  be  construed  to  avoid  mak¬ 
ing  collection  difficult  or  impossible .  568 
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TAXES. — Continued .  page 

Collection. — Continued. 

where  a  corporation  is  unable  to  pay  its  retailers’  occupa¬ 
tion  taxes,  post-judgment  proceedings  against  it  are 
not  a  prerequisite  to  action  on  the  statutory  tax  lia¬ 
bility  of  corporate  officers .  568 

ascertaiment  that  a  corporation  is  unable  to  pay  its  re¬ 
tailers’  occupation  tax  is  the  only  condition  precedent 
to  an  action  against  a  corporate  officer  on  his  statutory 

liability  for  the  tax .  568 

the  purpose  of  imposing  liability  on  corporate  officers 
for  the  corporation’s  unpaid  retailers’  occupation  taxes 
is  to  create  responsibility  for  the  funds  collected  for 

the  State .  569 

Equitable  Relief: 

the  rule  that  equity  may  not  enjoin  illegal  tax  collection 
if  administrative  review  is  available  is  applicable  to 
trial  court  decisions  since  Illinois  Bell  Telephone  Co. 

v.  Allphin .  326 

Exemptions: 

lessees  challenging  a  tax  on  their  leaseholds  from  a  uni¬ 
versity  have  standing  to  invoke  the  property  tax  ex¬ 
emption  in  the  school’s  State  charter  where  its  scope 


affects  their  liability .  451 

a  non-tax-exempt  lessee’s  leasehold  interest  in  a  lessor’s 
tax-exempt  real  estate  is  taxable  to  the  lessee  even  if 
the  lessor  is  a  university  whose  charter  from  the  State 

exempts  all  its  property  from  tax .  451 

a  tax  imposed  only  on  lessees  of  tax-exempt  property 
does  not  violate  equal  protection  of  the  laws .  452 


Income  Tax: 

the  provisions  on  allocation  of  “unspecified  items”  of 
corporate  income  are  not  applicable  to  sales  that  are 

defined  as  “business  income” .  327 

the  purpose  of  the  statutes  implementing  the  Uniform 
Division  of  Income  for  Tax  Purposes  Act  is  to  permit 
the  income-taxing  States  to  tax  exactly  100%  of  a 

multistate  corporation’s  income .  327 

sales  income  from  deliveries  not  originating  or  terminat¬ 
ing  in  Illinois  and  as  to  which  a  corporation  is  not 
taxable  in  either  State  may  be  considered  Illinois  in¬ 
come  if  shown  to  arise  from  sufficient  local  activity.  .  328 
sales  from  the  Illinois  inventory  of  a  corporation’s  sup¬ 
plier  delivered  to  purchasers  in  States  where  not  tax¬ 
able  as  income  to  the  corporation  may  be  considered 
Illinois  income .  328 
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TAXES. — Continued.  page 

Leasehold  Interests: 

lessees  challenging  a  tax  on  their  leaseholds  from  a  uni¬ 
versity  have  standing  to  invoke  the  property  tax  ex¬ 
emption  in  the  school’s  State  charter  where  its  scope 

affects  their  liability .  451 

a  non-tax-exempt  lessee’s  leasehold  interest  in  a  lessor’s 
tax-exempt  real  estate  is  taxable  to  the  lessee  even  if 
the  lessor  is  a  university  whose  charter  from  the  State 

exempts  all  its  property  from  tax .  451 

Real  Estate  Tax: 

lessees  challenging  a  tax  on  their  leaseholds  from  a  uni¬ 
versity  have  standing  to  invoke  the  property  tax  ex¬ 
emption  in  the  school’s  State  charter  where  its  scope 


affects  their  liability .  451 

a  non-tax-exempt  lessee’s  leasehold  interest  in  a  lessor’s 
tax-exempt  real  estate  is  taxable  to  the  lessee  even  if 
the  lessor  is  a  university  whose  charter  from  the  State 
exempts  all  its  property  from  tax .  451 


Retailers’  Occupation  Tax: 

where  a  corporation  is  unable  to  pay  its  retailers’  occupa¬ 
tion  taxes,  post-judgment  proceedings  against  it  are 
not  a  prerequisite  to  action  on  the  statutory  tax  lia¬ 


bility  of  corporate  officers .  568 

ascertainment  that  a  corporation  is  unable  to  pay  its  re¬ 
tailers’  occupation  tax  is  the  only  condition  precedent 
to  an  action  against  a  corporate  officer  on  his  statutory 

liability  for  the  tax .  568 

the  purpose  of  imposing  liability  on  corporate  officers 
for  the  corporation’s  unpaid  retailers’  occupation  taxes 
is  to  create  responsibility  for  the  funds  collected  for 

the  State .  569 

a  corporate  officer’s  “wilful  failure”  to  pay  corporate 
retailers’  occupation  taxes  or  file  returns  means  a  vol¬ 
untary,  conscious  and  intentional  failure .  569 

when  a  responsible  corporate  officer  is  shown  to  have 
“wilfully  failed”  to  file  the  corporation’s  retailers’  oc¬ 
cupation  tax  returns  and  to  pay  the  tax .  569 


TESTAMENTARY  TRUSTS.— See  INHERITANCE; 
TRUSTS. 

THEFT.— See  CRIMINAL  LAW  (Theft). 

TOWNSHIPS.— See  MUNICIPAL  CORPORATIONS; 
ZONING. 
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TRADE  UNIONS.— See  PLUMBING.  page 

TRAFFIC  OFFENSES.— See  CRIMINAL  LAW  (Traffic 
Offenses). 

TRUSTS.— See  also  CONSTRUCTIVE  TRUSTS; 
INHERITANCE. 

use  or  absence  of  the  word  “trust”  in  a  contract  does  not 


determine  whether  an  express  trust  has  been  created.  375 
creation  of  a  trust  requires  expressed  intent  to  do  so.  .  .  .  376 
an  agreement  to  pay  interest  on  funds  paid  in  advance 
by  a  mortgagor  for  taxes  and  insurance  tends  to 

negate  an  intent  to  create  a  trust  as  to  them .  376 

a  constructive  trust  may  be  imposed  where  a  fiduciary 
relationship  is  breached,  but  facts  sufficient  to  establish 
creation  of  such  relationship  must  be  alleged .  379 


a  trustee’s  powers  are  limited  by  the  trust  instrument.  .  502 
a  co-trustee  cannot  exercise  a  joint  power  individually.  .  502 
a  trustee  commits  a  breach  of  trust  where  he  violates 
his  equitable  duty,  whether  willfully  and  fraudulently, 


or  negligently  or  through  oversight .  502 

the  three  major  obligations  of  a  trustee  are  carrying  out 
the  terms  of  the  trust,  caring  for  and  protecting  the 

assets  and  using  perfect  good  faith .  503 

a  co-trustee  bank  commits  a  breach  of  trust  where  it 
makes  a  unilateral  unauthorized  distribution  of  assets 

to  an  unqualified  beneficiary .  503 

a  bank  co-trustee  must  restore  to  an  estate  amounts 
which  it  distributes  in  breach  of  its  duty  of  trust.  .  .  .  503 
a  trustee  is  personally  liable  for  losses  due  to  breach  of 

his  duty  as  trustee .  503 

when  a  bank  co-trustee’s  breach  of  trust  in  making  a 
wrongful  distribution  from  an  estate  does  not  justify 

its  removal  as  trustee .  503 

a  majority  of  trustees  can  exercise  the  trust  powers  unless 
the  terms  of  the  trust  provide  otherwise .  504 


where  two  sisters  and  a  bank  are  co-trustees  under  a 
trust  requiring  the  corporate  co-trustee  to  be  one  of 


the  majority  permitted  to  act,  the  latter’s  consent  is  re¬ 
quired  for  trustee  action .  504 

where  a  will  requires  the  consent  of  a  corporate  co¬ 
trustee  prior  to  any  trustee  action,  a  majority  of  the 
co-trustees  may  not  act  without  that  consent,  even  in 

a  deadlock .  505 

a  deadlock  among  co-trustees  as  to  discretionary  deci¬ 
sions  must  be  resolved  by  the  courts .  505 
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TRUSTS. — Continued.  page 

a  court  confronted  with  a  deadlock  among  co-trustees 
of  a  charitable  trust  concerning  the  proper  scheme  of 
distribution  must  either  appoint  a  new  trustee  or  frame 

a  plan  of  distribution .  505 

where  a  court  is  called  upon  to  choose  the  charitable 
beneficiaries  of  a  trust,  it  should  consider  evidence  as 
to  what  charities  the  settlor  might  have  selected.  .  .  .  505 
when  a  court  called  upon  to  frame  a  plan  of  distribution 
of  a  charitable  trust  does  not  err  in  adopting  the  plan 

proposed  by  one  of  the  co-trustees .  505 

where  co-trustees  are  unable  to  agree  as  to  the  proper 
distribution  of  a  charitable  trust,  a  trial  court  errs  in 
not  awarding  one  beneficiary  an  amount  as  to  which 

all  co-trustees  had  at  one  time  agreed .  506 

when  a  court  framing  a  plan  of  distribution  for  a  chari¬ 
table  trust  may  designate  an  amount  for  a  beneficiary 
who  is  also  to  receive  a  grant  from  another  fund  de¬ 
rived  from  the  same  estate .  506 

where  a  court  must  frame  a  plan  of  distribution  for  a 
charitable  trust,  a  museum  may  not  successfully  dis¬ 
pute  its  grant  merely  because  museums  of  similar  size 
receive  more,  where  there  is  little  evidence  of  the 

testator’s  interest  in  that  institution .  507 

a  trial  court’s  plan  of  distribution  for  a  charitable  trust 
will  not  be  disturbed  merely  because  $6.5  million  later 
becomes  available  to  the  trust  where  distribution  of 

the  residue  is  provided  for .  507 

when  co-trustees’  legal  expenses  resulting  from  honest 
disagreement  with  another  co-trustee  may  be  charged 

against  the  estate  creating  the  trust .  507 

attorney’s  fees  of  co-trustees  may  be  charged  to  the 
estate  creating  the  trust  where  they  result  from  honest 

differences  of  opinion .  508 

when  the  charging  of  an  estate  for  fees  of  an  attorney 
who  represented  both  a  testamentary  trust  beneficiary 
and  two  of  the  co-trustees  will  not  be  set  aside .  508 

UNIFIED  CODE  OF  CORRECTIONS.— See  CRIMINAL 
LAW  (Sentences). 

UNIVERSITIES.— See  SCHOOLS. 


UNJUST  ENRICHMENT.— See  EQUITY. 
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URBAN  RENEWAL.  page 

elimination  of  a  blighted  area  is  a  proper  public  purpose 

for  a  municipal  bond  issue .  63 

the  validity  of  a  municipal  bond  issue  intended  to  elimi¬ 
nate  blight  is  not  affected  by  the  ultimate  use  of  the 
land  involved  or  its  sale  or  lease  to  private  interests.  .  63 

stimulation  of  commercial  redevelopment  in  a  decaying 
downtown  area  is  a  valid  purpose  for  which  a  munici¬ 
pality  may  issue  bonds .  63 

a  bond  issue  to  finance  a  city’s  redevelopment  project  is 
not  invalid  for  the  city’s  continued  participation  in  the 
project  or  its  collaboration  with  private  developers.  .  64 

VAGUENESS.— See  CONSTITUTIONAL  LAW  (Due 
Process). 

VENUE. 

where  a  defendant  is  a  foreign  corporation  not  author¬ 
ized  to  do  business  in  this  State,  venue  is  proper  in  any 
county .  38 

VILLAGES.— See  MUNICIPAL  CORPORATIONS; 

ZONING. 

VOIR  DIRE.— See  JURY. 

WARRANTS.— See  CRIMINAL  LAW  (Arrest;  Search  and 
Seizure). 

WILLS.— See  INHERITANCE. 

WORDS  AND  PHRASES. 

the  provisions  on  allocation  of  “unspecified  items”  of 
corporate  income  are  not  applicable  to  sales  that  are 

defined  as  “business  income” .  327 

use  or  absence  of  the  word  “trust”  in  a  contract  does  not 
determine  whether  an  express  trust  has  been  created.  375 
a  corporate  officer’s  “wilful  failure”  to  pay  corporate 
retailers’  occupation  taxes  or  file  returns  means  a  vol¬ 
untary,  conscious  and  intentional  failure .  569 

WORKMEN’S  COMPENSATION. 

Arm  Injuries: 

when  conflicting  testimony  as  to  a  prior  history  of  shoul¬ 
der  dislocations  will  not  defeat  an  award  for  loss  of 
use  of  an  arm 
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WORKMEN’S  COMPENSATION — Continued.  page 

Attorneys  at  Law: 

the  fact  that  a  claimant  has  been  unable  to  retain  coun¬ 
sel  does  not  show  he  was  denied  a  fair  hearing .  205 

Back  Injuries: 

when  denial  of  compensation  based  on  conflicting  evi¬ 
dence  both  as  to  the  existence  of  a  back  injury  and 
claimant’s  presence  at  work  on  the  date  of  the  alleged 

injury  will  be  upheld .  205 

Burden  of  Proof: 

a  claimant  has  the  burden  of  proving  that  his  injury  is 

work  related .  24 

an  employee  has  the  burden  of  proof  as  to  each  element 
of  a  workmen’s  compensation  claim,  including  proof 
that  the  injury  arose  out  of  and  in  the  course  of  em¬ 
ployment  .  236 

Causation: 

an  accident  is  compensable  even  if  not  the  sole  cause  or 

even  the  principal  cause  of  a  disability .  24 

questions  of  fact,  inferences  from  the  evidence,  and  ques¬ 
tions  of  causation  based  on  medical  testimony  are  for 

the  Industrial  Commission .  24 

a  claimant  bears  the  burden  of  establishing  causal  con¬ 
nection  between  a  work-related  activity  and  an  em¬ 
ployee’s  death .  25 

expert  testimony  as  to  a  mere  possibility  that  an  em¬ 
ployee’s  work  might  be  connected  with  an  injury  is  not 

enough  to  establish  a  causal  connection .  25 

when  denial  of  compensation  based  on  conflicting  evi¬ 
dence  both  as  to  the  existence  of  a  back  injury  and 
claimant’s  presence  at  work  on  the  date  of  the  alleged 

injury  will  be  upheld .  205 

when  lack  of  evidence  of  exposure  to  radiation  will  de¬ 
feat  a  claim  for  fatal  lymphatic  disease  allegedly 
caused  by  radiation  received  at  an  atomic  bomb  ex¬ 
plosion  site .  237 

Expert  Testimony: 

expert  testimony  as  to  a  mere  possibility  that  an  em¬ 
ployee’s  work  might  be  connected  with  an  injury  is  not 

enough  to  establish  a  causal  connection .  25 

Findings  of  Fact: 

questions  of  fact,  inferences  from  the  evidence,  and  ques¬ 
tions  of  causation  based  on  medical  testimony  are  for 

the  Industrial  Commission .  24 

whether  an  injury  arises  out  of  and  in  the  course  of  em¬ 
ployment  is  a  question  of  fact  for  the  Industrial  Com¬ 
mission  .  205 
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WORKMEN’S  COMPENSATION — Continued.  page 

Findings  of  Fact. — Continued. 

the  Industrial  Commission  may  determine  the  credibility 
of  witnesses  and  draw  reasonable  inferences  from  the 

evidence .  205 

the  determination  of  facts  and  the  drawing  of  reason¬ 
able  inferences  is  for  the  Industrial  Commission.  .  .  .  237 
the  evaluation  of  witness  credibility  is  for  the  Industrial 

Commission .  247 

Heart  Attacks. — See  also  Strokes. 

job-connected  activities  prior  to  a  heart  attack  do  not 
alone  establish  compensability  where  any  exertion 

might  have  caused  the  attack .  25 

Medical  Testimony: 

questions  of  fact,  inferences  from  the  evidence,  and  ques¬ 
tions  of  causation  based  on  medical  testimony  are  for 

the  Industrial  Commission .  24 

Other  Remedies,  Effect  on: 

the  defense  that  a  negligence  action  is  barred  by  the 
Workmen’s  Compensation  Act  is  one  that  a  defen¬ 
dant  is  required  to  plead  and  prove .  310 

an  action  against  one’s  employer  or  its  employees  for  in¬ 
juries  or  death  arising  out  of  and  in  the  course  of 
employment  is  barred  by  the  Workmen’s  Compensa¬ 
tion  Act .  310 

when  an  employer’s  provision  of  a  truck  ride  for  corn 
detasselers  from  the  field  bars  their  common  law  ac¬ 
tions  for  an  accident  occurring  en  route .  311 

Preexisting  Conditions: 

an  employee  is  entitled  to  recover  for  all  the  conse¬ 
quences  of  an  aggravation  to  a  preexisting  condition.  .  24 

when  conflicting  testimony  as  to  a  prior  history  of  shoul¬ 
der  dislocations  will  not  defeat  an  award  for  loss  of 

use  of  an  arm .  248 

Radiation  Exposure: 

when  lack  of  evidence  of  exposure  to  radiation  will  de¬ 
feat  a  claim  for  fatal  lymphatic  disease  allegedly 
caused  by  radiation  received  at  an  atomic  bomb  ex¬ 
plosion  site .  237 

Rejection  of  Benefits,  Notice  of: 

when  proof  of  mailing  a  notice  to  the  Industrial  Commis¬ 
sion  rejecting  benefits  meets  the  statutory  requirements 
to  establish  its  filing  in  the  absence  of  actual  receipt.  .  19 

when  summary  judgment  should  not  be  granted  against  a 
plaintiff  who  allegedly  failed  to  file  the  disclaimer  of 
workmen’s  compensation  benefits  that  is  a  prerequisite 
to  his  civil  action .  20 
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Shoulder  Injuries. — See  Arm  Injuries. 

Standards  for  Reversal: 

if  an  Industrial  Commission  finding  that  an  injury  is 
work  related  is  not  supported  by  the  evidence,  the 

award  should  be  set  aside  on  review .  24 

liability  under  the  Workmen’s  Compensation  Act  may  not 
rest  upon  conjecture  but  must  be  based  upon  facts  in 

the  record .  25 

Strokes: 

where  any  physical  activity  may  trigger  a  stroke,  the 
mere  fact  that  a  claimant  is  at  work  when  a  stroke  oc¬ 
curs  is  not  sufficient  to  support  an  award .  26 

when  a  claimant  with  an  aneurysm  of  the  brain  and  a 
history  of  high  blood  pressure  may  not  be  compen¬ 
sated  for  a  stroke  which  occurs  as  she  arises  from  her 

desk  to  go  to  lunch .  26 

Work-Related  Injuries: 

a  claimant  has  the  burden  of  proving  that  his  injury  is 

work  related .  24 

if  an  Industrial  Commission  finding  that  an  injury  is 
work  related  is  not  supported  by  the  evidence,  the 

award  should  be  set  aside  on  review .  24 

expert  testimony  as  to  a  mere  possibility  that  an  em¬ 
ployee’s  work  might  be  connected  with  an  injury  is  not 

enough  to  establish  a  causal  connection .  25 

a  claimant  disabled  at  work  by  a  preexisting  condition  is 

not  automatically  entitled  to  compensation .  25 

a  compensable  injury  must  arise  from  an  employment 
risk  to  which  the  claimant  is  not  otherwise  exposed.  .  25 

the  burden  is  on  a  claimant  to  show  that  his  employment 
exposes  him  to  a  greater  risk  than  if  he  had  not  been 

so  employed .  25 

a  claimant  bears  the  burden  of  establishing  causal  con¬ 
nection  between  a  work-related  activity  and  an  em¬ 
ployee’s  death . 25 

job-connected  activities  prior  to  a  heart  attack  do  not 
alone  establish  compensability  where  any  exertion 

might  have  caused  the  attack .  25 

where  any  physical  activity  may  trigger  a  stroke,  the 
mere  fact  that  a  claimant  is  at  work  when  a  stroke  oc¬ 
curs  is  not  sufficient  to  support  an  award .  26 

when  a  claimant  with  an  aneurysm  of  the  brain  and  a 
history  of  high  blood  pressure  may  not  be  compen¬ 
sated  for  a  stroke  which  occurs  as  she  arises  from  her 
desk  to  go  to  lunch .  26 
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Work-Related  Injuries. — Continued. 

whether  an  injury  arises  out  of  and  in  the  course  of  em¬ 
ployment  is  a  question  of  fact  for  the  Industrial  Com¬ 
mission  .  205 

when  denial  of  compensation  based  on  conflicting  evi¬ 
dence  both  as  to  the  existence  of  a  back  injury  and 
claimant’s  presence  at  work  on  the  date  of  the  alleged 

injury  will  be  upheld .  205 

an  employee  has  the  burden  of  proof  as  to  each  element 
of  a  workmen’s  compensation  claim,  including  proof 
that  the  injury  arose  out  of  and  in  the  course  of  em¬ 
ployment  .  236 

injuries  incurred  while  going  to  and  from  work  are  gen¬ 
erally  considered  not  to  arise  out  of  and  in  the  course 

of  employment .  310 

authorization  for  payment  for  time  spent  going  to  or 
from  work  is  not  relevant  to  whether  the  trip  is  in  the 

course  of  employment .  311 

an  injury  arises  in  the  course  of  employment  where  in¬ 
curred  going  to  or  from  work  in  a  vehicle  under  the 
control  of  the  employer .  311 


ZONING. 

a  real  estate  developer  may  be  required  to  contribute  for 
schools  or  parks  in  proportion  to  the  needs  he  creates .  352 
equal  protection  is  not  denied  by  land-dedication  re¬ 
quirements  for  new  subdivisions  that  are  not  appli¬ 
cable  outside  a  municipality’s  planning  jurisdiction.  .  353 
land-dedication  requirements  do  not  deny  equal  protec¬ 
tion  of  the  laws  merely  because  they  are  applicable  to 
new  subdivisions  but  not  to  commercial  and  industrial 


developments  .  353 

it  is  constitutionally  permissible  to  impose  land-dedica¬ 
tion  requirements  on  a  real  estate  developer  based  on 
the  anticipated  population  of  a  new  subdivision .  353 


